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BEHRING  SEA  ARBITRATION, 


Case  presented  on  behalf  of  the  Govern- 
ment of  Her  Britannic  Majesty  to  the 
Tribunal  of  Arbitration, 


Introductory  Statement. 


Seizures  of  British  ships. 


IXTRODrCTOKY  STATEMENT. 

THE  differences  between  Great  Britain  and 
tlie  United  States  of  America,  the  subject  of  this 
Arbitration,  arise  out  of  claims  by  the  United 
States  of  America  to  prevent  and  interfere 
\vith  British  vessels  fishing  in  the  waters  of 
Behrins:  Sea  other  than  the  territorial  waters 
thereof. 

Prior  to  the  vear  1886  British  vessels  had,  in 
common  with  the  vessels  of  the  United  States 
and  those  of  other  nations,  navigated  and  fished 
in  the  non-territorial  waters  of  Behring  Sea 
without  interference. 

In  1886  the  British  schooner  "  Thornton  "  was 
arrested  when  fishing  70  miles  soath-east  of 
St.  George  Island,  the  nearest  land. 

The  vessel  was  libelled  in  the  United  States' 
District  Court  of  Alaska  by  the  District  Attorney, 
the  charge  formulated  being  that  the  vessel  was 
"found  engaged  in  killing  fur-seals  within  the 
limits  of  Alaska  Territoiy  and  in  the  watei's 
thereof,  in  violation  of  Section  1956  of  the 
Eevised  Statutes  of  the  United  States." 

The  vessel  was  condemned,  and  the  master 
and  mate  were  imprisoned  and  fined. 

The  British  schooners  "  Carol ena  "  and  '*'  On- 
ward "  were  seized  about  the  same  time 
when  fishing  under  similar  circumstances,  and 
were  subsequently  condemned  by  the  District 
Court. 
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The  Judge  (in  summing  up  the   case  of  the  ^^^J^' 
"Thornton")  ruled  that  the  Law  aboye  men-  ex.  Doc.  No.  105, 
tioned  applied  to  all  the  waters  of  Behring  Sea  PP^^  ^^^^-  ^^.^^^ 
cast  of  193°  of  west  longitude.  pl'trMO.'''"' 

■    Certain  other  vessels  were  also   subsequently  gee  Appendix, 
seized  in  non-territorial  waters,  and  the  fishing  of  vol.  iii. 
British  vessels  was  interfered  with  under  the 
circumstances  hereinafter  stated. 

Great  Britain  protested  against  this  action 
on  the  part  of  the  United  States,  and  nego- 
tiations  took  place,  which  eventually  resulted 
in  the  Treaty  and  Convention  entered  into  at 
Washington  on  the  29th  February  and  the  18th 

April,  1892. 

r^       ,     .         ^  n                                                                                       Treaty  of  1892. 
The  Treaty  is  as  follows  :—  _± 

"Her  Majesty  the  Queen  of  the  United  Kingdom  of 
Great  Britain   and   Ireland    and   the   United    States   of 
America,  being  desirous  to  provide  for  an  amicable  settle- 
ment of  the  questions  which  have  arisen  between  their 
respective  Governments  concerning  the  jurisdictional  rights 
of  the  United  States  in  the  waters  of  Behring  Sea,  and 
concerning  also  the   preservation   of  the  fur-seal  in   or 
habitually  resorting  to  the  said  sea,  and  the  rights  of  the 
citizens   and  subjects  of  either   country  as   regards  the 
taking  of  fur-seal  in  or  habituaUy  resorting  to  the  said 
waters,  have  resolved  to  submit  to  arbitration  the  questions 
involved,  and  to  the  end  of  concluding  a  Convention  for 
.  that  purpose  have  appointed  as  their  respective  Plenipo- 
tentiaries : 

"  Her  Majesty  the  Queen  of  the  United  Kingdom  of 

Great  Britain  and  Ireland,  Sir  Julian  Pauncefote,  G.C.M.G., 

K.C.B.,  Her  Majesty's  Envoy  Extraordinary  and  Minister 

Plenipotentiary  to  the  United  States  ;  and  the  President  of 

the  United  States  of  America,  James  G.  Blaine,  Secretary 

of  State  of  the  United  States ; 

"  Who,  after  having  communicated  to  each  other  their 

respective  Full  Powers,  which  were  found  to  be  in  due  and 

proper  form,  have  agreed  to  and  concluded  the  following 

Articles : — 

"ARTICLE  I. 

'     "  The  questions  which  have  arisen  between  the  Govern- 
ment of  Her  Britannic  Majesty  and  the  Government  of 
the  United  States  concerning  the  jurisdictional  rights  of 
.the  United  States  in  the  waters  of  Behring  Sea,  and  con- 
cerning also  the  preservation  of  the  fur-seal  in  or  habitually 
resorting  to  the  said  sea,  and  the  rights  of  the  citizens  and 
subjects  of  either  country  as  regards  the  taking  of  fur-seal 
in  or  habitually  resorting  to  the  said  waters,  shall  be  sub- 
mitted to  a  Tribunal  of  Arbitration,  to  be  composed  of 
seven  Arbitrators,  who  shall  be  appointed  in  the  following 
manner,  that  is  to   say:   two   shall   be   named  by  Her 
Britannic  Majesty  ;  two  shall  be  named  by  the  President 


Treaty  of  1892.  o^  ^^^^  United  States  ;  his  Excellency  the  President  of  the 

French  Eepiiblic  shall  be  jointly  requested  by  the  High 

Contracting  Parties  to  name  one  ;  His  Majesty  the  King 
of  Italy  shall  be  so  requested  to  name  one;  and  His 
Majesty  the  King  of  Sweden  and  Norway  shall  be  so 
requested  to  name  one.  The  seven  Arbitrators  to  be  so 
named  shall  be  jurists  of  distinguished  reputation  in  their 
respective  countries :  and  the  selecting  Powers  shall  be 
requested  to  choose,  if  possible,  jurists  who  are  acquainted 
with  the  English  language. 

"  In  case  of  the  death,  absence,  or  incapacity  to  serve  of 
any  or  either  of  the  said  Arbitrators,  or  in  the  event  of 
any  or  either  of  the  said  Arbitrators  omitting  or  declining 
or  ceasing  to  act  as  such,  Her  Britannic  Majesty,  or  the 
President  of  the  United  States,  or  his  Excellency  the 
President  of  the  French  Eepublic,  or  His  Majesty  the  King 
of  Italy,  or  His  Majesty  the  King  of  Sweden  and  Norway, 
as  the  case  may  be,  shall  name,  or  shall  be  requested  to 
name  forthwith,  another  person  to  act  as  Arbitrator  in  the 
place  and  stead  of  the  Arbitrator  originally  named  by  such 
h^ad  of  a  State. 

"  And  in  the  event  of  the  refusal  or  omission  for  two 
months  after  receipt  of  the  joint  request  from  the  High 
Contracting  Parties  of  his  Excellency  the  President  of 
the  French  Eepublic,  or  His  Majesty  the  King  of  Italy, 
or  His  Majesty  the  King  of  Sweden  and  Norway,  to 
name  an  Arbitrator,  either  to  fill  the  original  appoint- 
ment or  to  fill  a  vacancy  as  above  provided,  then  in  such 
case  the  appointment  shall  be  made  or  the  vacancy  shall 
be  filled  in  such  manner  as  the  High  Contracting  Parties 
shall  agree. 

"ARTICLE  II. 

"The  Arbitrators  shall  meet  at  Paris  within  twenty 
days  after  the  delivery  of  the  Counter-Cases  mentioned  in 
Article  IV,  and  shall  proceed  impartially  and  carefully  to 
examine  and  decide  the  questions  that  liave  been  or  shall 
be  laid  before  them  as  herein  pro\dded  on  the  part  of  the 
Governments  of  Her  Britannic  Majesty  and  the  United 
States  respectively.  All  questions  considered  by  the 
Tribunal,  including  the  final  decision,  shall  be  determined 
by  a  majority  of  aU  the  Arbitrators. 

"  Each  of  the  High  Contracting  Parties  shall  also  name 
one  person  to  attend  the  Tribunal  as  its  Agent  to  represent 
it  generally  in  all  matters  connected  with  the  arbitration. 


"AETICLE  III. 

"  The  printed  Case  of  each  of  ■  the  two  parties,  accom 
panied  by  the  documents,  the  official  correspondence,  and 
other  evidence  on  which  each  relies,  shall  be  delivered  in 
duplicate  to  each  of  the  Arbitrators  and  to  the  Agent  of 
the  other  party  as  soon  as  may  be  after  the  appointment 
of  the  members  of  the  Tribunal,  but  -within  a  period  not 
exceeding  four  months  from  the  date  of  the  exchange  of 
the  ratifications  of  this  Treaty. 


4 
"ARTICLE  IV.  Treaty  of  1892. 


"  Within  three  months  after  the  deliveiy  on  both  sides 
of  the  printed  Case,  either  party  may,  in  like  manner, 
deliver  in  duplicate  to  each  of  the  said  Arbitrators,  and  to 
"  the  Agent  of  the  other  party,  a  Counter-Case,  and  additional 
documents,  correspondence,  and  evidence,  in  reply  to  the 
Case,  documents,  correspondence,  and  evidence  so  presented 
by  the  other  party. 

"If,  however,  in  consequence  of  the  distance  of  the 
place  from  which  the  evidence  to  be  presented  is  to  be 
procured,  either  party  shall,  within  thirty  days  after  the 
receipt  by  its  Agent  of  the  Case  of  the  other  party,  give 
notice  to  the  other  party  that  it  requires  additional  time 
for  the  delivery  of  such  Counter-Case,  documents,  corre- 
spondence, and  evidence,  such  additional  time  so  indicated, 
but  not  exceeding  sixty  days  beyond  the  three  months  in 
this  Article  provided,  shall  be  allowed. 

"  If  in  the  Case  submitteato  the  Arbitrators  either  party 
shall  have  specified  or  alluded  to  any  Eeport  or  document 
in  its  own  exclusive  possession,  without  annexing  a  copy, 
such  party  shall  be  bound,  if  the  other  party  thinks 
proper  to  apply  for  it,  to  furnish  that  party  witli  a  copy 
thereof ;  and  either  party  may  call  upon  the  other,  through 
the  Arbitrators,  to  produce  the  originals  or  certified  copies 
of  any  papers  adduced  as  evidence,  giving  in  each  instance 
notice  thereof  witliin  thirty  days  after  delivery  of  the 
Case ;  and  the  original  or  copy  so  requested  shall  be 
delivered  as  soon  as  may  be,  and  within  a  period  not 
exceeding  forty  days  after  receipt  of  notice. 

"ARTICLE  Vf 

"It  shall  be  the  duty  of  the  Agent  of  each  party, 
within  one  month  after  the  expiration  of  the  time  limited 
for  the  delivery  of  the  Counter-Case  on  both  sides,  to 
deliver  in  duplicate  to  each  of  the  said  Arbitrators  and  to 
the  Agent  of  the  other  party  a  printed  argument  showing 
the  points  and  referring  to  the  evidence  upon  which  his 
Government  relies,  and  either  party  may  also  support  the 
same  before  the  Arbitrators  by  oral  argument  of  counsel ; 
and  the  Arbitrators  may,  if  they  desire  further  elucidation 
with  regard  to  any  point,  require  a  written  or  printed 
statement  or  argument,  or  oral  argument  by  counsel,  upon 
it ;  but  in  such*case  the  other  party  shall  be  entitled  to 
reply  either  orally  or  in  writing,  as  the  case  may  be. 

"ARTICLE  VI. 

"  In  deciding  the  matters  submitted  to  the  Arbitrators,  Questions  for  the  decision  of  the  Tribunal. 

it  is  agreed  that  the  following  five  points  shall  be  sub-  

mitted  to  them,  in  order  that  their  award  shall  embrace  a 
distinct  decision  upon  each  of  said  five  points,  to 
wit : — 

"  1.  What  exclusive  jurisdiction  in  the  sea  now  known 
as  the  Behring  Sea,  and  what  exclusive  rights  in  the  seal 
fisheries  therein,  did  Russia  assert  and  exercise  prior  and  up 
to  the  time  of  the  cession  of  Alaska  to  the  United  States  ? 


Treaty  of  1892  "  2-  ^°^  ^^^'  ^^^^'^  ^^®^®  claims  of  jurisdiction  as  to  the 
'           seal  fisheries  recognized  and  conceded  by  Great  Britain  ? 

"  3.  Was  the  body  of  water  now  known  as  the  Behring 
Sea  included  in  the  phrase  '  Pacific  Ocean,'  as  used  in  the 
Treaty  of  1825  between  Great  Britain  and  Eussia;  and 
what  rights,  if  any,  in  the  Behring  Sea,  were  held  and 
exclusively  exercised  by  Eussia  after  said  Treaty  ? 

"  4.  Did  not  all  the  rights  of  Eussia  as  to  jurisdiction, 
and  as  to  the  seal  fisheries  in  Behiing  Sea  east  of  the  water 
boundary,  in  the  Treaty  between  the  United  States  and 
Eussia  of  the  30th  March,  1867,  pass  unimpaired  to  the 
United  States  under  that  Treaty  ? 

"  5.  Has  the  United  States  any  right,  and,  if  so,  what 
right,  of  protection  or  property  in  the  fur-seals  frequenting 
the  islands  of  the  United  States  in  Behring  Sea  when  such 
seals  are  found  outside  the  ordinary  3-mile  limit  ? 

"AETICLE  VII. 

"  If  the  determination  of  the  foregoing  questions  as  to 
the  exclusive  jurisdiction  of  the  United  States  shall  leave 
the  subject  in  such  position  that  the  concurrence  of  Great 
Britain  is  necessary  to  the  establishment  of  Eegulations 
for  the  proper  protection  and  preservation  of  the  fur-seal 
in,  or  habituaUy  resorting  to,  the  Behring  Sea,  the  Arbi- 
trators shall  then  determine  what  concurrent  Eegulations 
outside  the  jurisdictional  limits  of  the  respective  Govern- 
ments are  necessary,  and  over  what  waters  such  Eegula- 
tions  should  extend,  and  to  aid  them  in  that  determination, 
the  Eeport  of  a  Joint  Commission,  to  be  appointed  by  the 
respective  Governments,  shall  be  laid  before  them  with 
such  other  evidence  as  either  Government  may  submit. 

"The  High  Contracting  Parties  furthermore  agree  to 
co-operate  in  securing  the  adhesion  of  other  Powers  to 
such  Eegulations. 

"  AETICLE  VIII. 

"The  High  Contracting  Parties  ha^^ng  found  themselves 
imable  to  agree  upon  a  reference  which  shall  include  the 
question  of  the  liability  of  each  for  the  injuries  aUeged  to 
have  been  sustained  by  the  other,  or  by  its  citizens,  in 
connection  with  the  claims  presented  and  urged  by  it; 
and,  being  solicitous  that  this  subordinate  question  should 
not  interrupt  or  longer  delay  the  submission  and  determi- 
nation of  the  main  questions,  do  agi-ee  that  either  may 
submit  to  the  Arbitrator's  any  question  of  fact  involved  in 
said  claims,  and  ask  for  a  finding  thereon,  the  question  of 
the  liability  of  either  Government  upon  the  facts  found  to 
be  the  subject  of  further  negotiation. 

"AETICLE  IX. 

"  The  High  Contracting  Parties  having  agreed  to  appoint 
two  Commissioners  on  the  part  of  each  Government  to 
make  the  joint  investigation  and  Eeport  contemplated  in 
the  preceding  Article  VII,  and  to  include  the  terms  of  the 


said  ^^reement  in  the  present  Convention,  to  the  end  that  Treaty  of  1892. 

the  joLt  and   several  Reports  and  recommendations   of 
said  Commissioners  may  be  in  due  form  submitted  to  the 
Arbitrators,  should  the  contingency  therefor  arise,  the  said 
Agreement  is  accordingly  herein  included  as  follows  :- 
"     "  Each  Government  shall  appoint  two  Commissioners 

to  investigate,  conjointly  with  the  Commissioners  of  the 

other  Government,  all  the  facts  having  relation  to  seal  life 

in  Behring  Sea.  and  the  measures  necessary  for  its  proper 

protection  and  preservation. 

"  The  four  Commissioners  shall,  so  far  as  they  may  be 

able  to  agree,  make  a  joint  Eeport  to  each  of  the  two 

Governments,  and  they  shall  also  report,  either  jointly  or 

severally,  to  each  Government  on  any  points  upon  which 

they  may  be  unable  to  agree. 

"  These  Reports  shall  not  be  made  public  until  they 

shall  be  submitted  to  the  Arbitrators,  oi-  it  shall  appear 

that  the  contingency  of  their  being  used  by  the  Arbitrators 
cannot  arise. 

"  ARTICLE  X. 

"Each    Government    shall   pay   the    expenses   of    its 
members  of  the  Joint  Commission  in  the  investigation      • 
referred  to  in  the  preceding  Article. 

"ARTICLE  XI. 

"  The  decision  of  the  Tribunal  shall,  if  possible,  be  made 
within  three  months  from  the  close  of  the  argument  on 

both  sides. 

"  It  shall  be  made  in  writing  and  dated,  and  shall  be 
signed  by  the  Arbitrators  who  may  assent  to  it. 

"  The  decision  shall  be  in  duplicate,  one  copy  whereof 
shall  be  delivered  to  the  Agent  of  Great  Britain  for  his 
Government,  and  the  other  copy  shall  be  delivered  to  the 
Ao-ent  of  the  United  States  for  his  Government. 


"ARTICLE  XII. 

"  Each  Government  shall  pay  its  own  Agent,  and  pro- 
vide for  the  proper  remuneration  of  the  counsel  employed 
by  it  and  of  the  Arbitrators  appointed  by  it,  and  for  the 
expense  of  preparing  and  submitting  its  case  to  the 
Tribunal.  All  other  expenses  connected  with  the  Arbitra- 
tion shall  be  defrayed  by  the  two  Governments  in  equal 
moieties. 

"  ARTICLE  XIll. 

"  The  Arbitrators  shall  keep  an  accurate  record  of  their 
proceedings,  and  may  appoint  and  employ  the  necessary 
officers  to  assist  them. 


"ARTICLE  XIV. 

'  The  High  Contracting  Parties  engage  to  consider  the 
result  of  the  proceedings  of  the  Tribunal  of  Arbitration  as 


a  full,  perfect,  and  final  settlement  of  all  tlie  questions 
referred  to  the  Arbitrators. 


"  AETICLE  XV. 

"The  present  Treaty  shall  Le  duly  ratified  by  Her 
Britannic  Majesty  and  by  the  President  of  the  United 
States  of  America,  by  and  with  the  advice  and  consent  of 
the  Senate  thereof ;  and  the  ratificationss  hall  be  exchanged 
either  at  "Washington  or  at  London  within  six  months 
from  the  date  hereof,  or  earlier  if  possiblo. 

"  In  faith  whereof,  we,  the  respective  Plenipotentiaries, 
have  signed  this  Treaty,  and  have  hereunto  affixed  our 
seals. 

"  Done  in  dupHcate,  at  Washington,  the  29th  day  of 
February,  1892. 

(L.S.)  "JULIAN  PAUNCEFOTE. 

(L.S.)  "  JAMES  G.  BLAINE," 


Outline  of  Argument. 

Outline  of  Argument.  _,  -,       ,,.         ,>  ,i  j       i      -xj.    i 
:                                    The  general  outline  of  the  argument  submitted 

to   the   Tribunal   of    Arbitration    on   behalf   of 

Great  Britain  will  be  as  follows  : — 

That  Behring  Sea,  as  to  which  the  question 
arises,  is  an  open  sea  in  which  all  nations  of  the 
world  have  the  right  to  navigate  and  fish,  and 
that  the  rights  of  navigation  and  fishing  cannot 
be  taken  away  or  restricted  by  tl»e  mere  declaration 
or  claim  of  any  one  or  more  nations ;  they  are 
natural  rights,  and  exist  to  their  full  extent 
unless  specifically  modified,  controlled,  or  limited 
by  Treaty. 

That  no  mere  non-user  or  abseoce  of  exercise 
has  any  effect  upon,  nor  can  it  in  any  way  impair 
or  limit  such  rights  of  nations  in  the  open  seas. 
They  are  common  rights  of  all  mankind. 

In  support  of  these  principles,  which  are 
clearly  established,  and  have  never  been  seriously 
disputed  by  jurists,  authorities  will  be  cited. 

That  in  accordance  with  these  principles,  and 
in  the  exercise  of  these  rights,  the  subjects  and 
vessels  of  various  nations  did  from  the  earliest 
times  visit,  explore,  navigate,  and  trade  in  the 
sea  in  question,  and  that  the  exercise  of  these 
natural  rights  continued  without  any  attempted 
interference  or  control  by  Russia  down  to  the 
year  1821, 
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.   •     1H21  when  Uussia  did  attempt  by 

Ukase,  I.e.,  by  ^"^     ,  ,,  ^f  a  great  part  of  tlie 
oi^.ern.i^n.i^^^^^'11,^.  La)   G.eat 
Pacific  Ocean   ("""I    ^^^  ^mediately  pro- 
Britain  and  tlie  ^^^"'^ J;^*''  ted  interference, 
tested  against  any  ^-«J  "    ,,    nations   to 
maintaining  tUo  f  ^Jf  ^^X^torial  waters  of 
navigate  and  fislr  m  the  ,,i  waters  o 

Behrins  Sea  and  oi^^^  ^°  -^^    asserted 

the    raeiflc    Ocean.      «°'  ^^ti„^al  rights, 

that  these  rights  -«     "J       „,  limited  by 

-^  ^"^'"^r  In  delation,  0^ 
tJkasc,  Proclamation,  oi  v 

than  hy  Treaty.  1825,Hn  conse- 

That  in  the  years  1824  an  ^^^.^j^^^u, 

<iuence  of  these  protests  ^^^^noUieC.  Treaties 
^ithdre.v  her  Pf — ^'^f  ^^h  Great  Britain 
,Hh  ti.e  United  »  nd  -  ^^^^^^  ^^  ,,, 
which  recognized    the    u„  j^^te  and  fish 

::JS:  rri    attempted   to   assert  such 

^t:' ^m  the  date  of  such  ^^^^Z 

,  OR7  rin  which  year  a  portion  u 
the  year  1867    m  wn        y^        ^^^^^  ^^   .^  ^^^ 

territories  -^>-^^^  ^^f^^iain  the  year  1821 
affected  hy  the  TJkase  oi  ^^^^^^^ 

''"'  'Tnl  riri— ing  numbers,  to  navigate 

*^^  '^"^"^Sett:    i^etf'Iy  attempt  on 
fifty  years    heie  r^  ^  _^   ^^  ^^^.^ 

the  part   of    ^^^^nl  over  the  non-territorial 
dominion  or  jurisdiction  ''J^'J  the  title 

waters  of  that  sea,  but,  °l''''~;;,,,^,  all 
of  all  nations  to  navigate,  J  J' '^^^^^^j^^^. 
common  rights  therem  -'-^'^^J^^^^  ^,  ^l,,ka 

That  on  the  purchase  aad  acquisition  ° 
b.thc  United  States  in  the  year  M67,theUni  e 
sites  ^verc  fully  aware   and    recogmzed  that 
t    gbts  oi  other  nations  to  nayiga^  and  fi^ 
:  the  non-territorial  waters   a^3--*    ;«  ^^ 

'''tir^t:^^  down  to  the  year 

,88      he Xt  d  Stltcs.  while  they  lawfully  and 

olS  controlled  and  legislated  for  the  shores 

.':;r   rritorial   waters  of   their  newly-acquired 
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Outline  of  Argament. 


territory,  did  not  attempt  to  restrict  or  interfere 
witli  the  rights  of  other  nations  to  navigate  and 
fish  in  the  non-territorial  waters  of  Behring  Sea 
or  other  parts  of  the  Pacific  Ocean. 

That,  nuder  changed  conditions  of  ten-itorial 
OA^Tiership,  and  in  yiew  of  certain  new  circum- 
stances which  had  arisen  in  consequence  of  the 
growth  of  the  industry  of  pelagic  sealing  in  non- 
teiTitorial  waters,  the  United  States  reverted,  in 
the  first  instance,  to  certain  claims  based  upon 
those  of  the  Russian  Ukase  of  1821,  which  the 
United  States,  together  with  Great  Britain,  had 
successfully  contested  at  the  time  of  their  pro- 
mulgation; but  in  the  course  of  the  discussions 
which  have  arisen,  these  exceptional  claims  to 
the  control  of  non-territorial  waters  were  dropped, 
and  in  their  place  various  unprecedented  and 
indefinite  claims  put  forward,  which  appear  to 
be  based  upon  an  alleged  property  in  fur-seals 
as  such. 

Finallv,  that  whUe  Great  Britain  has  from 
the  first  strenuously  and  consistently  opposed 
all  the  foregoing  exceptional  pretensions  and 
claims,  she  has  throughout  been  favourably  dis- 
posed to  the  adoption  of  general  measures  of 
control  of  the  fur-seal  fishery,  should  these  be 
found  to  be  necessary  or  desirable  with  a  view 
to  the  protection  of  the  fui*-seals,  provided  that 
such  measures  be  equitable  and  framed  on  just 
grounds  of  common  interest,  and  that  the 
adhesion  of  other  Powers  be  secured,  as  a 
guarantee  of  theii*  continued  and  impartial 
execution. 


Arrangement  of  Case. 


Arrangtiiiifnt  of  fa^e. 


'Article  VI. 


It  will  be  convenient  to  state  the  arrangement 
and  order  of  the  Case  here  presented  on  behalf 
of  Great  Britain. 

The  first  three  points  of  Article  VI  are  as 
follows : — 


"  1.  What  exclusive  jurisdiction  in  the  sea  now  known 
as  the  Behring  Sea,  and  what  exclusive  rights  in  the  seal 
fisheries  therein,  did  Russia  assert  and  exercise  prior  and 
up  to  the  time  of  the  cession  of  Alaska  to  the  United 
States? 

"  2.  How  far  were  these  claims  of  jurisdiction  as  to  the 
seal  fisheries  recognized  and  conceded  by  Great  Britain  ? 
[248]        ^  C  2 
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Ai-raugement  of  Case. 


.,  3.  Was  the  body  of  water  now  kuown  as  the  Betoiog  

S„  iucluded  in  the  phrase  '  Pacific  Ocean,'  as  used  in  the 
fXotL  between  Great  Britain  and  Eassia  and 
lhat'ri,hts,  it  any,  in  the  ^ehnng  Se.  v^i.  -d  -d 
exclusively  exercised  by  Russia  after  the  saul  T.eatj  . 

It  is  proposed  in  the  first  iastanco  to  deal  with 
these  points,  which  relate  to  the  ongmal  ela^^ 
by  Russia  to  certain  rights  m  Bchrmg  Sea  and 
tlL  action  ot   Great  Britain    respccttng    these 

claims.                            .         .           .           pnnsidered                        Heads  of  Argumeut. 
The  questions  therein  raised  ^Ylil  be  coasiderea  

under  the  following  heads  :— 

(A.)  The  user  up  to  the  year  1821  of  Behring  ch.pte.  .^ 
Sea  and  other  waters  of  the  Is^orth  Pacific. 

(B)  The  Ukase  of  1S21  and  the  circumstances    chapter  II. 
connected  therewith  leading  up  to  tlie  Treaties  of 
182  i  and  1825. 

(C.)  The  question  whether  the  body  of  water  chajner  HI. 
now  known  as  Beliring  Sea  is  included  m  the 
phrase  "  Pacific  Ocean,"  as  used  in  the  Treaty  of 
1825  between  Great  Britain  and  Russia. 

(D.)  The  user  of  the  waters  in  question  from   Chapter  IV. 
1821  to  1867. 

It  is  then  proposed   to   consider   point  4   of 
Article  VI,  which  is  as  follows  :— 

"  4  Did  not  all  the  rights  of  Paissia  as  to  jurisdictiou 
and  as  to  the  seal  fisheries  in  Behring  Sea  east  of  the 
water  boundary,  in  the  Treaty  between  the  United  States 
and  Kussia  of  the  30th  March,  1867,^pass  unimpaired  to 
the  United  Stales  under  that  Treaty  ? " 

This  point  will  be  considered  under  the  follow- 
ing heads : — 

(E.)  What  rights  passed  to  the  United  States  Chapt^er  V. 
under  the  Treaty  of  Cession  of  March  30,  1867. 

(F.)  The   action  of    the   United   States    and  Chapte^r  VI. 
Eussia  from  1867  to  1886. 

(G.)  The  various  contentions  advanced  by  the  Chapter  VII. 
United  States  since  the  a  ear  1886. 

Point  5  of  Article  VI  is  as  follows  :-- 

..  Has   the   United   States   any  right,  and,  if  so.  .^•hat  ^^^X^^}}}/  ^^.^,  , 
1  i-bt,  of  protection  or  property  in  the  fur-seals  frequenting 
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the  islands  of  the  United  States  in  Behring  Sea  when  such 
seals  are  found  outside  the  ordinary  3-mile  limit  ? " 


Article  VII. 


This  will  be  briefly  considered,  but  the  proposi- 
tion  which    appears   to    be    embodied    in    this 
question  is  of  a  character  so  unprecedented  that, 
in  view  of  the  absence  of  any  j)recise  defi-nition, 
it   is  impossible  to  discuss  it  at  length  at   the 
present     time.     It     will,    however,    be    treated 
in    the    lislit    of    such    oflB.cial    statements    as 
have   hitherto  been   made  on   the   part   of   the 
United    States,    its    discussion    in   detail   being 
necessarily     reserved     till     such     time    as    the 
United   States    may   produce    the    evidence    or 
allegations  upon  which  it  relies  in  advancing  such 
a  claim- 
Article  YII  is  as  follows  : — 

"  If  the  determination  of  the  foregoing  questions  as  to 
the  exclusive  jurisdiction  of  the  United  States  shall  leave 
the  subject  in  such  position  that  the  concui-rence  of  Great 
Britain  is  necessary  to  the  establishment  of  Eegulations 
for  the  proper  protection  and  preservation  of  the  fur-seal 
in,  or  habitually  resorting  to,  the  Behring  Sea,  the  Arbi- 
trators shall  then  determine  what  concurrent  Eegulations 
outside  the  jurisdictional  limits  of  the  respective  Govern- 
ments are  necessary,  and  over  what  waters  such  Piegida- 
tions  should  extend,  and  to  aid  them  in  that  determination, 
the  Eeport  of  a  Joint  Commission,  to  be  appointed  by  the 

respective  Governments,  shall  be  laid  before  them,  with 

such  other  evidence  as  either  Government  may  submit. 
"The  High  Contracting  Parties  furthermore   agree  to 

co-operate  in  securing  the  adhesion  of  other  Powers  to 

such  Eegulations.^' 


Article  VII  I. 


The  terms  of  this  Article  make  it  necessary 
that  the  consideration  of  any  proposed  Regu- 
lations should  be  postponed  until  the  decision 
of  the  Tribunal  has  been  given  on  the  previous 
questions. 

Beyond,  therefore,  demonstrating  that  the 
concurrence  of  Great  Britain  is  necessary  to  the 
establishment  of  any  Eegulations  which  have  for 
their  object  the  limitation  or  control  of  the 
rights  of  British  subjects  in  regard  to  seal  fishing 
in  non-territorial  waters,  it  is  not  proposed  to 
discuss  the  question  of  the  proposed  Eegulations, 
or  the  nature  of  the  evidence  which  will  be 
submitted  to  the  Tribunal. 

■\^'ith     regard    to     the    points    raised    imder 
Article  \lll  (which  refer  to   questions  arising 
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out  of  claims  for  damages),  it  wiU  be  contended 
on  behalf  of  Great  Britain  that  the  seizure  of  the 
ships  was  unlawful,  and  the  Arbitrators  will  be 
asked  to  find  that  in  each  case  the  seizure  took 
place  in  non-territorial  waters,  that  such  seizures 
were  made  with  the  authority  and  on  behalf  of 
the  Government  of  the  United  States,  and  that 
the  amounts  of  damages  with  Great  Britain  is 
entitled  to    claim    on   behalf    of    the    owners, 
masters,  and  crews  are  the  respective  amounts 
stated  in  the  Schedule  of  particulars  appended  to 
this  Case. 


ArrHiigement  of  Case. 


13 


User  of  Waters  up  to  1821. 


Area  to  be  considered. 


"  Pacific  Ocean  " 


Behring  Sea." 


Chaptee,  I. 

Head  (A). — The  User,  up  to  the  year  1821,  of  the 
Waters  of  Behring  Sea  and  other  Waters  of  the 
North  Pacific. 

It  is  shown  in  the  following  series  of  historical 
notes,  chronologically  arranged,  that  the  waters 
subsequently  included  in  the  claim  made  by 
Russia  under  the  Ukase  of  1821,  had  been  freely 
navigated  over,  and  frequented  for  purposes  of 
trade  and  for  other  purposes,  by  ships  of  various 
nations,  from  the  earliest  times.  Further,  that 
the  discovery  and  exploration  of  these  waters 
and  the  coasts  and  islands  washed  by  them,  was 
largely  due  to  the  navigators  of  various  nations, 
and  in  particular  to  those  of  Great  Britain. 

The  waters  affected  by  the  Russian  Ukases  of 
1799  and  1821*  include  not  only  the  entire  area 
of  Behring  S^a  (though  that  sea  is  not  specifically- 
mentioned  by  any  name  in  either  Ukase),  but 
also  other  parts  of  the  Pacific  Ocean,  and  in 
considering  the  nature  of  the  user  of  the  waters 
now  in  question,  the  entire  area  affected  by  the 
Ukase  of  1821  is  included,  the  facts  relating  to 
all  parts  of  this  area  being  of  equal  significance. 

It  will  be  noted  in  this  connection  that  the 
limit  claimed  under  the  Ukase  extended  south- 
ward to  the  51st  parallel  of  north  latitude  on  the 
American  coast ;  and  that,  therefore,  any  events 
occurring  to  the  north  of  54°  40',  which  is  the 
southernmost  point  of  the  territory  now  known 
as  Alaska,  are  well  within  this  limit. 

The  Pacific  Ocean  as  a  wliole^  was,  in  the  last 
century  and  in  the  early  part  of  the  present 
centm-y,  variously  named  the  Pacific,  or  Great 
Ocean  or  South  Sea,  the  last  name  arising  from 
the  circumstance  that  it  had  been  reached  by 
sailing  southward  round  the  Cape  of  Good  Hope 
or  Cape  Horn. 

Behring  Sea  is,  and  was  at  the  time  of  the 
negotiations  which  arose  immediately  on  the 
promulgation  of  the  Ukase  of  1821,  recognized 
by  geographers  as  a  part  of  the  Pacific  Ocean. 


The  text  of  the  Ukase  of  179&  will  he  found  at  p.  25  of  this 


Case  ;  that  of  the  Ukase  of  1821  at 
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The  name  by  which  it  is  now  known  is  that  of 
the  navigator  Behring,  but  in  earlier  times  it 
was  often  named  the  Sea  of  Kamtchatka. 

This  sea   washes   the   northern   parts  of    the  Description  of  Behring  Sea, 

coasts   of   North  America  and  of  Asia,  and   is 
regarded  as  extending  from  Behring  Strait   on 
the    north    to    the    Aleutian    and    Commander 
Islands   on  the   south.      Its    area    is    at    least 
two-thirds   of   that   of   the   Mediterranean,  and 
more  than  twice  that  of  the  North  Sea,  while 
its  extreme  width  is  1,260  miles.     Erom  north  to 
south   it    extends    over    about    14    degrees    of 
latitude,  or  more  than  800  miles. 

Prom  the  south  it  is  approached  by  numerous 
open  sea-ways,  one  of  which  is  175  miles  wide, 
another  95  miles,  five  more  from  55  to  22  miles, 
and  very  many  of  smaller  width. 

On  the  north,  it  communicates  with  the  Arctic 
Ocean  by  Behring  Strait,  48  miles  in  width. 

Behring  Sea  is  the  common  highway  to  the 
Arctic   Ocean   with    its   valuable   fisheries.      It 
is   Great   Britain's   highway  to   her  possessions 
in  the  north  via  the  Yukon  Eiver  (of  which  the 
free  navigation  is  guaranteed  by  Treaty),  as  well  '^r^^J|^°^^^^ 
as  the  route  for  such  communication  as  may  be  jMay  s,  1871, 
held  or  attempted  wdth  the  northern  parts  of  the  Article  XXVI, 
coasts  of  North  America  to  the  east  of  Alaska, 
and  with   the   estuary   of  the  great  ^Mackenzie 
Uiver. 


Historical  Outline. 

In  1728  and  1729,  Behring,  in  his  first  expe-  Historical  Outhne 

dition,  outlined,  somewhat  vaguely,  the  Asiatic  ^ 

coast  of  Behring   Sea,    and   practically   proved  ^f  Alaska,  p.  37.* 

the   separation   of    the   Asiatic    and    American 

continents. 

In  1741,  Behring's  second  expedition,  which  ibid.,  pp.  62-74.  1741 

sailed  from  Okhotsk,  resulted  in  the  discovery  of 
the  American  coast. 

Unsatisfactory  as  the  voyages  of  Behring  and 
his  associate  Chirikoff  undoubtedly  were  from  a 
geographical  point  of  view,  it  was  upon  their 
results  that  Bussia  chiefly  based  her  subsequent 

•  This  worK  will  be  referred  to  throughout  these  pages  by  the 
short  title  of  "  Alaska." 

For  the  ])eriod  discussed  in  this  Chapter  reference  may  be 
made  generally  to  "  Lyinm's  Diplomacy  of  the  United  States," 
'ind  edition,  Boston,  1S28,  vol  ii,  chapter  XI. 
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1741.  '  pretensious  to  the  ownersliip  of  the  north-wostcrn 

part  of  Xorth  America. 

Hunters  and  traders  followed  Behrmg's  lead, 

and  Behring  Island,  and  various  islands  of  the 

Aleutian   chain,    were   visited   from   the   Kam- 

tchatkan  coast. 
Alaska,  p.  141.  jn  1763,  Glottof,  on  a  trading  voyage,  ventured 

as  far  east  as  Kadiak  Island. 
1768.  Ibid.,  pp.  157, 15S.       In  1761  to  1768,  Synd,  a  Lieutenant  of  the 

Eussian   navy,  made   an   expedition   along   the 

coast  to  Behring  Strait. 
^"^^^^  Of  the  period   from  1769  to  1779,  Bancroft 

writes  in  liis  Historv  of  Alaska  : — 

Ibid.,  p.  174.  "From  this  time  to  the  visit  of  Captaia  Cook,  single 

traders  and  .small  Companies  continued  to  traffic  with  the 
islands  in  much  the  same  manner  as  bef(jre,  though  a 
general  tendency  to  consohdation  was  perceptible." 

1774.  Ibid.,  pp.  194-197.       The  extension   of    Prussian   influence  did  not 

pass  unnoticed  by  Spain,  and  in  1771^  Perez  was 
dispatched  from  Mexico  on  a  voyage  of  explora- 
tion, in  which  he  reached  the  southern  part  of 
Alaska. 

1775.  Ibid.,  p.  197.  In    1775,    Heceta,    also     instructed    by    the 

Viceroy    of    Mexico,    explored     the     coast     of 
America  as  far  north  as  the  57th  or  58th  degree 
of  latitude,  taking  possession  of  that  part  of  the 
continent  in  the  name  of  Spain. 
l'J"78.  Cook,  Voyage  to  In  1778,  Captain  Cook,  sent  by  the  English 

1776-1780         '     Government,  reached  the  American  coast  of  the 
London,  1874.         ^^orth  Pacific  with  two  vessels. 

In  pursuance  of  his  instructions,  he  explored 
the  coast  from  about  44°  of  north  latitude  as  far 
as  the  reo-ion  of  Prince  William  Sound  and  Cook 
Biver  or  Inlet,  taking  possession  of  the  coasts 
there.  At  Cook  Inlet  he  found  evidence  of 
Russian  trade  but  no  Eussian s.  At  Unalaska, 
one  of  the  Aleutian  Islands,  he  again  heard  of 
the  Eussians,  and  on  the  occasion  of  a  second 
visit  met  Eussian  traders.  From  Unalaska  he 
sailed  eastward  to  Bristol  Bay,  landing  and 
taking  possession.  From  this  he  explored,  and 
defined  the  position  of  the  American  coast 
northward  as  far  as  Icy  Cape^  beyond  Behring 

Strait. 

Cook  was  killed  in  the  following  ^^inter  at  the 
Sandwich  Islands,  but  his  ships,  imder  Clarke, 
returned  in  1779  and  made  further  explorations 
in  Behrini?  Sea  and  in  the  Arctic  Ocean. 

Under  this  expedition,  and  for  the  first  time,  the 
[248]  P 
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main  outliues  of  the  north-western  part  of  the  l'J"^8. 

Continent  of  America,  and  particularly  those  of 
the  coast  about  Prince  William  Sound  and  Cook 
Inlet,  with  the  eastern  coast  of  Behring  Sea, 
Avere  correctly  traced. 

This  expedition  also  opened  up  the  trade  by 
sea  in  furs  from  the  north-western  part  of 
America  to  China. 

Cook's  surveys  still  remain  in  many  cases  the 
most  authentic  ;  and  these,  with  other  results  of 
the  expedition  were  published  in  full  in  178-1. 

In  1779,  another  officially  accredited  Spanish  Alaska,  pp,  217-  1779 

expedition  under  Arteaoja  and  Quadra,  explored  '^^^• 
part   of   the  coast  northward   from  about   lati- 
tude 55",  and  westward  to  Mount  St.  Elias. 

In  1783,  the  first  attempt  was  made,  following  Ibid.,  p.  18G.  1783. 

Cook's  discoveries,  to  establish  a  Eussian  trading 
post  on  the  American  mainland,  at  Prince 
William  Sound.     It  ended  disiastrously. 

Por  some  years   after   this   reverse   only   one  Ibid.,  p.  191. 
small  vessel   was    dispatched  from   Siberia  for 
trading  purposes ;  but  in  1781,  Shelikof  visited  ib'd.,  p.  224. 
"Unalaska  and  reached  Kadiak  Island,  with  the 
intention  of   effecting  a   permanent   occupation 
there. 

In   1785,    Captain    Hanna   entered   into    the  Bancroft,  History  1735 

,      ,     ,  ,,  ,,  ■  J       p     \  •        of  the  North-west 

trade  between  the  north-west  coast  01  America  Coast,  vol.  1, 
and  China,  for  which  Captain  Cook's  expe-  pp.  173, 174.* 
dition  had  shown  the  way.  He  made  a  second 
voyage  in  the  following  year,  but  appears  to 
have  confined  his  trading  operations  to  the 
vicinity  of  the  northern  part  of  Vancouver 
Island.  Other  commercial  adventurers  were, 
liowever,  practically  contemporaneous  with, 
Hanna,  and  this  year  is  an  important  one  in 
connection  with  the  whole  resjion. 

The  "  Captain  Cook  "  and  "  Experiment,"  from  Alaska,  p.  243. 
Bombay,  traded  at  Nootka  and  at  Prince  William 
Sound. 

An  English  vessel,  the  "  Lark,"  Captain  Peters,  Sauer's  account  of 
from   Bengal    via    Malacca   and   Canton,   after  P"'?^''  expedition, 

^  '  Liondon,  loO?. 

trading  at  Petropaulovsk  in  Kamtchatka,  sailed  pp.  279,  281. 
for  Copper  Island  with  the  supposed  purpose,  as 
alleged,  of  obtaining  a  cargo  of  copper   there. 
She  was  wrecked  on  the  Commander  Islands. 

In  the  same  year,  178G,  Portlock  and  Dixon,  1786-1789. 

and  Meares,  arrived  upon  the  American  coast, 
and  traded  and  explored  far  to  the  northward. 

•  'I'liis  work  will  be  referred  to  throughout  these  pages  l)v  the 
short  title  of  "  North-west  Coast," 
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1786-1789. 


•«  A  voyage  round 
the  World,  &c.," 
London,  1789. 


Meares'  voyages 
1790.     See  also 
"y\nr,ual  Register, 
17?0,  vol.  xxxii, 
p.  287. 


1786. 


Alaska,  p.  255. 


These  voyages  are  important,  "because  detuiiod 
accounts  of  both  Avere  published,  in  1789  and 
1790  respectively,  while  the  voyages  of  other 
traders  have  generally  not  been  recorded. 

Portlock   and   Dixoii,    who    had    sailed    from 
London   in   1785   in  the    "King   George"    and 
"Queen  Charlotte,"  in  178G,  first  visited  Cook 
Inlet,  where   they   found   a   party  of   Russians 
encamped,    but    with    no    fixed    establishment. 
Trade   was   cavried   on   with   the   native    there, 
and  subsequently  at  various  other  places  on  what 
is  now  the  Alaskan  coast,  and  several  harbours 
were  surveyed.     Tn  the  following  year,  Portlock 
and  Dixon   returned  to   the  vicinity  of   Prince 
William  Sound,  where  they  found  Meares,  who 
had    spent    the    previous    winter    there.     They 
subsequently  called  at  a  number  of  places  on  the 
Alaskan  coast,  as  well  as  at  ports  now  included 
in  the  coast  line  of  British  Columbia,  making 
very     substantial     additions      to      geographical 
knowledge. 

Meares  sailing  from  Bengal  in  the  '"'  Nootka  " 
„  early  in  the  year,  reached  the  Islands  of  Atka 
and  Amlia  of  the  Aleutian  chain,  staying 
two  days  at  the  last-named  island,  and  holding 
communication  with  the  natives  and  Prussians 
found  ther3.  He  then  proceeded  east\rard 
alon<^'  the  Aleutian  Islands,  and  was  piloted 
into  Unalaska  by  a  Russian  who  came  oil:  to 
the  ship.  He  describes  the  Russian  establish- 
ment as  consisting  of  underground  huts  like 
those  occupied  by  the  natives;  but  being 
anxious  to  leave  the  vicinity  of  the  Russian 
traders,  he  continued  his  voyage  eastward  to 
Cook  Inlet  and  eventually  wintered  in  Prince 
AVilliam  Sound,  as  above  stated. 

Meares'  later  voyage,  in  1788  and  1789, 
which  is  better  known  than  his  first  venture,  was 
directed  to  that  part  of  the  coast  lying  to  the 
southward  of  the  limits  afterwards  included  by 
the  Ukase  of  1793.  In  1788,  Meares  built  at 
Kootka,  in  the  northern  part  of  Vancouver 
Island,  the  first  vessel  ever  constructed  on  the 
coast  of  the  north-western  part  of  America. 
She  was  intended  for  use  in  the  fur  trade, 
and  was  appropriately  named  the  "  North-West 

America." 

Also  in  1786,  La  Perouse,  on  his  voyage  round 
the   world,   under  instructions    of    the   Prench 
Government,  first  made  the  American  land  near 
[2481  ^    2 


is 


1786. 


1788 


Mount  St.  EUas.  Thence  lio  sailed  eastward  and 
southward,  calling  at  places  on  the  Alaskan 
coast.     At   Lituya   Bay    he    obtained    in    trade  Alaska,  p.  .-13. 

1,000  sea-otter  skins. 

la    the    same    year     the    llussian    PnbyloS  ibid.,  pp.  l&^-il>3. 

discovered    the    islands    in    Behring    Sea,    now 

known  bv  his  name. 

in  178S,  a  Spanish  expedition,  in  the  vessels  ibid.  pp.  270-272.  1788 

-Trinecsa'"  and  ''San  Carlos,"  under  Martinez 
and  llaro,  set  out.  It  visited  Prince  William 
Sound,  but  found  no  Russians.  Haro,  however, 
found  a  llussian  colony  at  Three  Saints,  on 
Kadlak  Island.  This  was  the  easternmost  place 
which  had  at  this  time  a  permanent  Eussian 
settlement.  The  voyagers  took  possession  of 
Unalaska  for  Spain,  but  afterwards  found  llussian 

traders  on  the  island. 

In  the  same  year,  a  Kussian  vessel  explored  Ibid.,  pp.  267-270. 
Prince  William    Sound,   Yakutat,   and    Lituya 
Bavs,  all  of  which  had  previously  been  examined 
by  English  or  Erench  voyagers. 

In  1788.  vessels  from  the  United  States  first  ^^';;*'>-;_^fg5^"^^'' 
traded  on  the  north-west  coast. 

Upon  the  conflict  of  interests  at  this  time  along 
this  part  of  the  American  coast,  and  the  rival 
claims  to  territory  there,  Bancroft  makes  the 
folloAving  remarks :  — 

"  The  events  of  1787-88  must  have  been  puzzling  to  the  Alaska,  p.  267. 
natives  of  Prince  ^Yilliam  Sound.  Englishmen  under  the 
Engli.sli  flag,  Englishmen  under  the  Portuguese  flag, 
Spaniards  and  llussians,  were  cruizing  about,  often  within 
a  few  miles  of  each  other,  taking  possession,  for  one  nation 
or  the  other,  of  all  the  land  in  sight." 

lleferring  to  Billing's  Russian  scientific  ex- 
ploring expedition,  by  which  several  voyages 
were  made  from  1787  to  1791  in  the  Behring 
Sea  resrion,  Bancroft  savs  : — 

"  The  geographical  results  may  he  set  down  at  next  to  ibid.,  p.  296. 
nothing,  with  the  exception  of  the  thorough  surveys  of 
Captain  Bay  in  lUiuliuk  Harbour  on  Unalaska   Island, 
Every  other  part  of  the  work  had  alreadv  been  done  bv 
Cook." 

The  complaints  of  natives,  against  the  practices 
of  independent  traders  and  adventurers,  brought 
back  by  this  expedition,  had  much  to  do  with 
the  subsequent  grant  of  a  monopoly  of  the  trade 
to  the  Ilussiau-American  Company. 
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1789. 


1790. 


1791. 


1792. 
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Norlh  west  (Jo.ist, 
vol.  i.n>-  --204-212. 


Alaska,  p.  273. 


Ibid.,  p.  325. 


Ibid.,  p.  285. 


Jbid.,  p.  274. 

Ibid.,  p.  ?75. 
Ibid.,  p.  248. 


North-west  Coast, 
vol.  i,  pu  250-257 


Alask;!,  p.  244. 


Vancouver,  vol.  iii, 
]).  498.     Voyage  of 
Discovery  to  the 
Pacific  Ocean. 
London,  1798. 

Alaska,  p.  296. 


Vancouver's 
voyage. 


Ill  1789,  twelve  vessels  at  least  arc  known  to 
have  been  trading  on  the  north-west  coast.* 

The  well-known  "Nootka"  seizures  by  the 
Spaniards  occurred  in  this  year. 

In  1790,  Eidalgo  sailed  from  Nootka,  then 
occupied  by  Spain,  to  examine  the  north-west 
coast,  including  Prince  William  Sound,  Cook 
Inlet,  and  Kadiak.  The  trading-vessel 
"Phoenix,"  Captain  Moore,  from  the  East 
Indies,  was  in  Prince  William  Sound  in  this 
year. 

At  this  time  also,  Russia  and  Sweden  being 
at  war,  a  Swedish  cruizer  visited  the  Aleutian 
Islands,  but  finding  no  Government  establish- 
ment to  attack,  and  no  Russians  except  traders 
living  "in  abject  misery,"  her  Commander 
refrained  from  disturbing  them. 

In  1791,  Malaspina,  from  Spain,  under  orders 
of  his  Government,  visited  several  places  upon 
what  is  now  the  Alaskan  coast.  Marchand,  in 
the  "  Solide,"  from  Prance,  on  a  voyage  of  trade 
and  circumnavigation,  also  visited  the  coast,  and 
Douglas,  in  the  "  Iphigenia,"  was  in  Cook  Inlet 
in  this  year. 

Besides  the  above  vessels,  at  least  eight  trading- 
vessels  are  known  to  have  been  on  the  coast,  of 
which  seven  were  from  the  United  States. 

In  1792,  Caamano,  setting  out  from  Nootka, 
explored  Port  Bucarelli,  in  South-eastern  Alaska ; 
and  it  is  reported  that  in  this  year  fully  twenty- 
eight  vessels  were  upon  the  coast,  at  least  half  of 
them  being  engaged  in  the  fur  trade. 

VancouA'er  gives  a  list  of  21  vessels  for  tlie 
same  year,  divided  as  follows  :  Prom  England,  G ; 
from  East  Indies,  2  ;  from  China,  3  ;  from  United 
States,  7;  from  Portugal,  2;  from  Prance,  1. 

The  "  Halcyon,"  Captain  Barclay,  visited  Petro- 
paulovsk  for  purposes  of  trade,  and  a  Prench 
vessel,  "  La  Plavia,"  wintered  there. 

In  1793,  Vancouver,  who  had  been  dispatched 
by  the  English  Government  with  the  "  Dis- 
covery "   and    "  Chatham "    for   the   purpose  of 


*  In  many  cases  no  records  exist  of  the  trading  voyages  made 
to  the  north-west  coast,  and  the  existing  records  are  very  incona- 
plete.  It  is  in  some  cases  certainly  known  that  these  traders 
extended  their  operations  to  the  north  of  the  limit  mentioned  in 
the  Ukase  of  1799,  or  tliat  of  the  Ukase  of  1821.  In  other  cases 
the  extent  of  the  voyages  made  is  unknown.  The  traders  went, 
in  fact,  wherever  skins  could  be  purchased,  and,  if  disappointed 
or  forestalled  at  one  place,  at  once  departed  for  another.  None 
of  these  trading-vessels  were  Russian. 
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finally  deciding  tlie  existence  or  otherwise  of  a  ^793. 

communication  between  the  Pacific  and  Atlantic, 
by  the  exploration  of  all  remaining  inlets  on  the 
north-west  coast,  was  occupied  in  surveying 
operations  on  what  now  constitutes  the  south- 
eastern Alaskan  coast. 

In  1794;,  he  surveyed  Cook  Inlet  to  its  head,  Vancouver's  1794. 

and   Prince  William   Sound,   Kadiak,   and    the  ''^^'''S^- 
coast  extending  to  Yakutat  Bay,  were  in  turn 
carefully  laid  down  in  detail.      He  ascertained 
that  the  easternmost  Russian  Establishment  at 
this  time  was  at  Port  Etches  on  Prince  William 

Sound. 

Concerning  the  Prussians  here  and  there  met  Ibid,^vol  lii, 

with,  Vancouver  remarks  that  he— 

"clearly  understood  that  the  Eussian  Government  had 
little  to  do  with  these  Settlements ;  that  they  were  solely 
nnder  the  direction  and  support  of  independent  mercantile 

Companies Not  the   least   at'xntion   whatever   is 

]jaid  to  the  cidtivation  of  the  land  or  to  any  other  object 
but  that  of  collecting  furs,  which  is  principally  done  by 
the  Indians." 


Near  Yakutat  Bay  he  fell  in  with  the  "  Jackal," 
an  English  trading-vessel,  which  was  then  upon 
the  coast  for  the  third  consecutive  season;  and 
further  to  the  south-eastward  he  met  with  the 
Arthur,"  Captain  Barber,  from  Bengal. 
Vancouver  took  possession  of  the  coast  south- 
ward from  Cross  Sound  (latitude  58°)  in  the 
name  of  Great  Britain.  The  results  of  his 
surveys  were  published  in  1798. 

The   names   of    four    trading-vessels    on    the  N^.ti^.^^.^g^  Coast, 
north-west  coast,  including   the   "Jackal,"   are  vol.  i,  p.  297. 
known  for  this  year. 

In  1795,  a  trading- vessel,  named  the  '•  Phoenix,"  ibid.,  p.  S04.  1795. 

from  Bengal,  was  on  the  north-west  coast. 

In  1796,  at  least  three  trading-vessels  are  known  1^,1^.^  p.  305 ;  1796. 

to  have  been  on  the  north-west  coast. 

In  1797,  the  names  of  four  trading-vessels  on  Ibid.,  p.  306.  1797. 

this    coast    are    known,   but   these    constituted 
probably  but  a  small  part  of  the  fleet. 

In  1798,  the  names  of  six  trading-vessels  happen  jbij^  vol.  i,  p.  306.  1798. 

to  have  been  recorded. 

In  1799,  the  "  Caroline,"  Captain  Cleveland,  1799. 

from   Boston,  arrived  at   Sitka  shortly  after  a 
Prussian  post  had  been  established  there. 

Several  other  American  vessels,  among  them  Alaska,  p.  3S9. 
the  brig  "  Eliza,"  under  Captain  Bowan,  visited 
Sitka  durim?  the  summer  and  "  absorbed  the  trade 


(( 
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1799. 


while  the  Russians  were  preparing  to  occupy  the 
field  in  the  future." 

^l!!7307^"'''        ^^^   ^'^^^^«  ^^   '^^^^^^   vessels   trading   on   the 
north-west  coast  are  recorded  in  this  vear. 

Nothing  approaching  to  a  complete  record  of 
the  names  or  nationalities  of  vessels  trading  upon 
this  part  of  the  coast  in  the  years  about  the  close 
of  the  last  century  can  now  be  obtained,  and,  in 
the  absence  of  any  published  record  of  explora- 
tions, even  incidental  allusions  to  the  presence  of 
such  traders  become  rare  in  the  years  after  the 
date  of  A^ancouver's  departure.  That  such  trade 
was,  however,  continuously  practised  is  evident 
from  the  general  complaints  made  by  the  Russians 
as  to  its  effect  on  their  operations. 

The  following  quotations  from  Bancroft's 
"  History  of  Alaska  "  allude  to  complaints 
referring  particularly  to  these  years. 

"Writing  of  the  enterprises  of  Baranoff,  Governor 
of  Sitka,  Bancroft  says  : — 

1798-1801.  Alaska,  p.  384.  "At   every  point  eastward  of  Kadiak  where   he   had 

eudeavoured  to  open  trade,  he  found  himself  forestalled  by 
Enghsh  and  American  sliips,  which  had  raised  the  prices  of 
skins  almost  beyond  his  hmited  means." 

Again,  referring  specially  to  the  nascent 
Establishment  at  Sitka,  Baranoff  himself 
wi'ites  : — 

Ibid.,  p.  395.  "  I  thought  there  woidd  be  no  danger  with  proper  pro- 

tection from  the  larger  vessels,  though  the  natives  there 
possess  large  (inantities  of  fire-arms  and  all  kinds  of 
ammunition,  receiving  new  supphes  annually  from  the 
English  and  from  the  Republicans  of  Boston  and  America, 
whose  object  is  not  permanent  settlement  on  these  siiores, 
but  wlio  have  been  in  tlie  habit  of  making  trading  trips  to 
these  regions." 

On  another  page  Bancroft  writes  :— 

Ibid.,  p.  398.  "  Baranofi's  complaints  of  foreign  encroachment  appear 

to  liave  been  well  groimded.  Within  a  few  leagues  of 
Sitka  the  captains  of  three  Boston  sliips  secured  2,000 
skins,  though  paying  very  high  prices,  each  one  trying  to 
outbid  the  other." 

Ibid.,  p.  399.  Eurther  on  Baranoff  is  quoted  to  the  effect 

that  the  Americans  had  been  acquainted  with  the 
tribes  in  this  region  for  two  or  three  years,  and 
sent  there  annually  from  six  to  eight  vessels. 
These  vessels  from  the  United  States  were  at 
this  time  just  beginning  to  supplant  the  English 
traders,  who  had  in  earlier  years  been  the  more 
numerous. 


22 

Once    more     Bancroft    quotes    Baranoff    as 
follows : — 

"  The  resources  of  this  region  are  such  that  millions  Alaska,  p.  399. 
may  be  made  there  for  our  country  with  proper  manage- 
ment in  the  future,  but  for  over  ten  years  from  six  to  ten 
English  and  American  vessels  have  called  here  every  year. 
It  is  safe  to  calculate  an  average  of  '2,000  skins  on  eight, 
or  say  six  vessels,  which  would  make  12,000  a-year,  and 
if  we  even  take  10,000  as  a  mininuim,  it  would  amount  in 
ten  years  to  100,000  skins,  which  at  the  price  at  Canton 
of  45  roubles  per  skin,  would  amount  to  4,500,000 
roubles," 


Circumstances  which,  led  up  to  Ukase  of  1799. 

It  will  be  convenient  at  this  point  to  consider  Circumstances  which  led  up  to  Ukase 

the  circnmstances  which  led  np  to  the  Ukase  of  ^^I!!^' 

1799,  the  terms  of  tliat  Ukase,  and  its  effect. 

As  early  as  1786,  the  idea  had  become  dominant  Alaska,  p.  505. 
with   Grigor   Shelikof,  who   had   shortly  before 
established  the  first  permanent  E-ussian  colony 
at  Kadiak,  of  creating  a  Company  which  should 
hold  a  monopoly  of  trade  in  the  llussian  posses- 
sions on  the  Pacific,  and  over  all  that  part  of  the 
American    Continent  to  which   Russian   traders 
resorted.     Shelikof  obtained  but  a  partial  success 
in  the  Charter  issued  for  the  United  American 
Company;  but  after  his  death  at  Irkutsk  in  1795,  i\^\^_^  pp.  377-379. 
his   schemes  were   taken   up   by  his   son-in-law 
Rezanof,  who  succeeded  in  carrying  them  to  com- 
pletion, and,  in  1799,  a  Ukase  was  issued  which 
granted  the  wished-for   exclusive   privileges   to 
the   new    Russian-American    Company.     Before 
this  time,  in  1798,  a  consolidation  of  the  Shelikof 
Company   with    several    smaller    concerns    had 
been   effected   under   the   name   of  the   United 
American   Company;    and   at   the   date   of  the 
issuing  of    the  Ukase  there  were  but  two  rival 
Companies  of  importance  in  the  field,  the  Shelikof 
or  United  American  Company,  and  the  Lebedef 
Company,  and  these  engaged  in  active  competi- 
tion and  hostility. 

Bancroft  sums  up  the  situation  about  1791  and 

1792  in  the  following  Avords  : — 

« 

"  Affairs  were  assuming  a  serious  aspect.    Not  only  M-ere  ibid.,  pp.  338 
the  Slielikof  men  excluded  from  the  greater  part  of  the   '^39. 
iidct  [Cook  Inlet],  but  they  were  opposed  in  their  advance 
ro\ind  Prince  William  Sound,  which  was  also  claimed  by 
the  Lebedef  faction,  though  the  Orekhof  and  other  Com- 
panies were  hunting  there  .... 
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Circumstances  which  led  up  to  Ukase 
of  1799. 


Alaska,  p.  321. 


Ibid.,  i.p.  o02,  391 
393. 


Ib'd,,  p.  301. 


Ibid  ,  p.  299. 


"  Thus  the  history  of  Cook  Inlet  during  the  last  decade 
of  the  eighteenth  century  is  replete  with  romantic  inci- 
dents— midnight  raids,  ambuscades,  and  open  warfare— - 
resembling  the  doings  of  medieval  raubritters,  rather  than 
the  exploits  of  peaceable  traders  .... 

"Eobbery  and  brutal  outrages  continued  to  be  the 
order  of  the  day^  though  now  committed  chiefly  for 
the  purpose  of  obtaining  sole  control  of  the  inlet,  to  the 
neglect  of  legitimate  pursuits." 

Again,  in  another  place,  the  same  author 
writes,  with  regard  especially  to  the  position  of 
Baranoff,  Governor  of  Sitka,  when  he  took  charge 
of  the  Shelikof  Colony  of  Kadiak  :— 

"  Thus,  on  every  side,  rivalfestablishments  and  traders 
were  draining  the  country  of  the  valuable  staple  upon 
which  rested  the  very  existence  of  the  scheme  of  coloniza- 
tion. To  the  east  and  north  there  were  Eussians,  but  to 
the  south-east  the  ships  of  Englislimen,  Americans,  and 
Frenchmen  were  already  traversing  the  tortuous  channels 
of  the  Alexander  Archipelago,  reaping  rich  harvests  of  sea- 
otter  skins,  in  the  very  region  where  Baranoff  had  decided 
to  extend  llussian  dominion  in  connection  with  Company 
sway." 

It   was   only  in  the   later  years  of  the  com- 
petition between   the   rival    Prussian  Companies 
that  they  began  to   assume  hostile  attitudes  to 
one  another.     The   growing   power   of  some    of 
them   favoured    aggression,   and   the   increasing 
scarcity    of   the   sea-otter,    which    was    ah-eady 
beginning  to  be  felt,  accentuated  it.     At  first, 
and  for  many  years  after  Behring's  initial  voyage, 
the  traders  from  Siberia  were  sufficiently  occupied 
in  turning  to  advantage  their  dealings  with  the 
natives  of  the  islands  and  coasts  visited  by  them, 
and   this   not   in  the  most  scrupulous    manner. 
Tribute  in  furs  was  exacted  from  the  Aleuts  on 
various  pretexts,  and  whenever  the  traders  came 
in  sufficient  force  these  people  were  viitually  en- 
slaved.    Not  only  were  the  companies  of  traders 
under  no  sufficient  or  recognized  control  by  the 
Russian  Government,  but  they  even  disliked  and 
resented  in  some  measure  the  advent  or  presence 
among  them   of  commissioned   officers    of    the 
Government, 

The  effect  of  the  reports  of  the  subordinate 
members  of  Billing's  expeditiop,  as  to  the  unsa- 
tisfactory state  of  affairs  in  tlie  Aleutian  Islands 
and  on  the  American  coast,  tended  to  favour 
the  project  of  the  establishment  of  a  monopoly, 
by  disclosing  the  abuses  which  existed  by  reason 
of  the  existing  competition.  Bancroft  more  than 
hints  that  the  superior  officers  of  the  expedition 
[248]  E 
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were  induced  to   keep   silence  from  interested  ^  ^^  ^^9^^ 

motives;     and    Billing's    Report,   whatever    its  

tenour  may  have  been,  was  never  published. 

In  the  end,  however,    it   became  in  a  degree 
imperative  for    the  Russian  Government  to  put 
a    stop    to    the     scandals    and     abuses     which 
flourished  in  this  remote  and  practically  uncon- 
trolled portion  of    the  Empire,  and   the   easiest 
way  in  which  this  could  be  done,  and  the  least 
expensive,  was  to  vest  exclusive   rights  in  the 
hands  of  the  most  powerful  of  the  existing  rival 
Companies.     This,  being  also  in  the  interests  of 
the  Company  in  question,  was  not  found  difficult 
of   achievement,  and,  as  a  consequence    of   the 
Ukase  of    1799,  the  absorption   of  the   smaller 
concerns  still  existing  appears  to  have  followed 
without    any  great   difficulty,   Baranoff,   as    the 
executive  head  of  the  new  Corporation   on  the 
American    coast,   coming    to   the   front  as  the 

natural  leader. 

When  Shelikof  presented  at  St.  Petersburg  his  Alaska,  p.  308. 
original  petition  for  the  right  to  monopolize  the 
trade,  a  Report  was  requested  on  the  subject 
from  Jacobi,  the  Governor- General  of  Eastern 
Siberia,  and  in  Jacobi,  Shelikof  found  an  able 
advocate.  Jacobi  stated  that  it  would  be  only 
just  to  Shelikof  to  grant  his  request,  and  that 
it  would  be  unfair  to  allow  others  to  enjoy 
the  benefits  of  the  peace  which  Shelikof  had 
estabhshed  at  Kadiak. 

The  Empress  then  ordered  the  Imperial  ibid.,  p. :  o?. 
College  of  Commerce  to  examine  the  question, 
and  a  Committee  of  this  body  endorsed  Jacobi's 
Report  and  recommended  that  the  request  of 
Shelikof  and  Golikof  for  exclusive  privileges 
should  be  granted. 

Though,  among  the  arguments  naturally  ad- 
vanced in  favour   of   the  grant  of  a  monopoly, 

■we  find  it  urged   that    the    benefits   of    trade 

accruing  would  thus  be  reserved  to  Russian  sub- 
jects, the  history  of  the  occupation  of  the  coasts 

and  the  records  concerning  it,  show  conclusively 

that  this  was  not  the  object  which  to  any  great 

extent  induced   Shelikof    to   apply    for   such   a 

monopoly.     His  Company  had  the  utmost  diffi- 
culty in   sustaining   its   position  against  hostile 

natives,  while  not  less  serious  were  the  difficultio* 

arisiu""  from  the  competition,  and  scarcely  veiled 

hostility  of  rival  Russian  traders.     The  increasing 

trade  by  foreigners,  together  Avith  the  numerous 

exploring  and  surveying  expeditions  dispatched 
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Circumstances  which  led  up  to 
Ukase  of  1799. 


Textof  Ukase  of  1799. 


Alaska,  pp.  37y- 
380. 


to  the  uorth-west  coast  of  America  l)v  vavioiLS 
Powers,  were  no  doubt  distrusted  by  the  Russian 
traders ;  but  at  the  same  time  these  traders  were 
often  obliged  to  de])end  on  such  foreigners  for 
support  and  assistance. 

iS'o where  in  the  annals  of  the  times  previous 
to,  and  during  the  operation  of  the  Ukase  of 
1799,  do  we  find  any  reference  to  attempts 
to  interfere  witli  or  restrict  the  operations  of 
foreigners  upon  the  American  coasts  or  in  the 
Aleutian  Islands.  Even  the  scientific  expeditions 
of  the  period  were  often  largely  interested  in 
trade  as  well  as  in  exploration,  but  all  vessels 
meeting  Avith  the  Russians  report  a  favourable, 
if  not  a  hospitable  reception. 

Such  an  attitude  on  the  part  of  the  traders 
and  the  Company  is,  in  fact,  strictly  in  accord 
with  the  Ukase  of  1799,  which  is  purely  domestic 
in  its  character,  and  in  which  no  exclusive  risrhts 
against  foreigners  are  asserted. 


Ukase  of  1799. 

The  following  is  a  literal  translation  of  the 
Ukase  in  question,  taken  from  Golovnin,  in 
"Materialui  dla  Istoriy  Rus.skikh  Zasseleniy," 
i.  77-80  :— 

"  By  the  grace  of  a  merciful  God,  we,  Paul  I,  Emperor 
ami  Autocrat  of  All  the  Pussias,  &c.  To  the  Eussiau- 
American  Company,  under  our  highest  protection,  the 
benefits  and  advantages  resulting  to  our  Empire  from 
the  hunting  and  trading  carried  on  by  our  loyal  sub- 
jects in  the  north-eastern  seas  and  along  tlie  coasts  of 
America  have  attracted  our  Royal  attention  and  considera- 
tion ;  therefore,  having  taken  under  our  immediate  protec- 
tion a  Company  organized  for  the  above-named  purpose  of 
carrjing  on  hunting  and  trading,  we  allow  it  to  assume 
the  appellation  of  '  Pussiau-American  Company  under  our 
highest  protection ;'  and  for  the  purpose  of  aiding  the 
Company  in  its  enterprises,  we  allow  the  Commanders  of 
onr  land  and  sea  forces  to  employ  said  forces  in  the 
Company's  aid  if  occasion  requires  it,  while  for  further 
relief  and  assistance  of  said  Company,  and  having  examined 
their  Pules  and  Pegulations,  we  hereby  declare  it  to  be 
our  highest  Imperial  will  to  grant  to  tliis  Company  for  a 
period  of  twenty  years  the  following  rights  and  priA-i- 


eges : — 


"1.  By  the  right  of  discovery  in  past  times  by  Pussian 
navigators  of  the  north-eastern  part  of  America,  beginning 
from  the  55th  degree  of  north  latitude  and  of  the  chain  of 
islands  extending  from  Karaschatka  to  the  north  to 
America  and  southward  to  Japan,  and  by  right  of  pos- 
session of  the  same  by  Pussia,  we  most  graciously  permit 
the  Company  to  have  the  use  of  aU  hunting  gi-ounds  and 
[248]  E  2 
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t  r  1       nt^  now  eKistiucT  on  thenorth-easteru  [sic]  coast 
estabbshments  now  exisuu^  u 

of  America,  from  tbe   above-mentioned  -  ^J^^°    ^ 
T.  1    •  .  ^tmit    and  on   the  same  also  on  tbe  Aleutian, 
Ktu:%nrotCtlanas  situated  io  t„e  no.tU-easte™ 


ocean 


"2'  To  make  nexv  discoveries  not  only  nortl,  ot  tl>e 
,5twLe  ot  nortl>  latitude  but  farther  to  the  south, 

^tXy  the  ue.  --"fi-— eCt 
sessions,  according  to  pvescnbed  rules,  it  they  ha 
been  previously  occupied  by  any  other  nation,  or 

dependent  on  another  -t'™'  ,^„,,  ,^  ,een  or 

"3   To  iise  and  profit  bv  e\eiyiuiu_, 
shal  'be  discovered  in  those  localities,  on  the  surface  and 
f:"he  boson,  ot  the  earth,  .vi.hout  any  compet.t.on  by 

"X^ye  most  graciously  permit  this  Company  to  esta- 
.r,  Settlements  in  future  times,  vrherever  they  are 
"ed  "1  to  their  best  knowledge  and  belief,  and 
;;;'tb"mt insure  the  safety  of  the  inhabitants,  and  o 
l::;  sWps  to  those  shores  .Hh  goods  and  hunters,. rthout 

Ider  our  highest  protection,  to  enable  them  to  prosecute 
their  enterprises  ^ith  greater  force  and  advautage. 

6   To  employ  for  navigation,  hunting,  and  all  othe 
business  free,  and  unsuspected  people,  having  no  dlegal 
iTs  0    intentions.     In  consideration  ot  the  Usance  of 
Te  locaUties  .here  they  .iU  be  sent,  the  P--al -«,o^ 
rities  .ill  gi-ant  to  all  persons  sent  out  as  settler.,  hunter, 
and  m  other  capacities,  passports  for  seven  j-ea^.    Serfs 
"d  house-servants  wiU  only  be  employed  by  the  Company 
tvith  the  consent  of  their  land-holders,  and  Government 
taxes  wdl  be  paid  for  all  serfs  thus  employed. 

.7  Thonch  it  is  forbidden  by  our  highest  order  to  cut 
Government"  timber  anywhere  without  the  permission  of 
the  CoUeae  of  Admiralty,  this  Company  is  hereby  per- 
.nitted,  ou°  account  of  the  distance  of  the  Admiralty  from 
Okhotsk,  when  it  needs  timber  tor  repairs,  and  occasionally 
for  the  constmction  of  new  ships,  to  use  freely  such  timber 

as  is  required.  j        „ii 

..  8  For  .hooting  animals,  for  marine  signals,  and  on  aU 
unexpected  emergencies  on  the  mainland  of  America  and 
on  the  islands,  the  Company  is  permitted  to  buy  for  cash, 
at  cost  price,  from  the  Government  artiUery  magazme  at 
Irkutsk  yearly  40  or  50  pouds  of  powder,  and  from  the 
Nertchinsk  mine  200  pouds  ot  lead. 

..  9  If  one  ot  the  partners  ot  the  Company  becomes 
indebted  to  the  Government  or  to  private  persons,  and  is 
not  in  a  condition  to  pay  them  from  any  other  property 
except  what  he  holds  in  the  Company,  such  property 
cannot  be  seized  for  the  satisfaction  ot  such  debts,  but  the 
debtor  shall  not  be  permitted  to  use  anythmg  but  the 
interest  or  dividends  ot  such  property  until  the  term  of 
the  Company's  privileges  expires,  when  it  will  be  at  his  or 

his  creditors'  disposal.  ,  ,    .. 

"  10.  The  exclusive  right  most  graciously  granted  to  the 
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Text  of  Ukase  of  1799. 


The  Ukase  of  1799  considered. 


Coiupaiiy  lor  a  period  uf  tw.'uty  years,  to  use  and  enjoy, 
in  the  above-described  extent  of  country  and  islands,  all 
profits  and  advantages  derived  from  hunting,  trade,  indus- 
tries, and  discovery  of  new  lands,  prohibiting  the  enjoy- 
ment of  those  profits  and  advantages  not  only  to  those  who 
would  wish  to  sail  to  those  countries  on  their  own  account, 
but  to  all  former  hunters  and  trappers  who  have  been 
engaged  in  this  trade,  and  have  their  vessels  and  furs  at 
those  places  ;  and  other  Companies  which  may  have  been 
formed  will  not  be  allowed  to  continue  their  business 
unless  they  unite  with  the  present  Company  with  their 
free  consent;  but  such  private  Companies  or  traders  as 
have  their  vessels  in  those  regions  can  either  sell  their 
property,  or,  with  the  Company's  consent,  remain  until 
they  have  obtained  a  cargo,  but  no  longer  than  is  required 
for  the  loading  and  return  of  their  vessel ;  and  after  that 
nobody  will  have  any  privileges  but  this  one  Company, 
which  will  be  protected  in  the  enjoyment  of  all  the  advan- 
tages mentioned. 

"11.  Under  our  highest  protection,  the  Eussian- American 
Company  will  have  full  control  over  all  above-mentioned 
localities,  and  exercise  judicial  powers  in  minor  cases. 
The  Company  will  also  be  permitted  to  use  all  local 
facilities  for  fortifications  in  the  defence  of  the  country 
under  their  control  against  foreign  attacks.  Only  partners 
of  the  Company  shall  be  (miployed  in  the  administration 
of  the  new  possessions  in  charge  of  the  Company. 

"  In  conclusion  of  this  our  most  gracious  order  for  the 
benefit  of  the  Eussian- American  Company  under  highest 
protection,  we  enjoin  all  our  military  and  civil  authorities 
in  the  above-mentioned  localities  not  only  not  to  prevent 
them  from  enjoying  to  the  fullest  extent  the  privileges 
granted  by  us,  but  in  case  of  need  to  protect  them  with  all 
their  power  from  loss  or  injury,  and  to  render  them,  upon 
application  of  the  Company's  authorities,  all  necessary  aid, 
assistance,  and  protection. 

"  To  give  effect  to  this  our  most  gracious  Order,  we 
subscribe  it  with  our  own  hand,  and  give  orders  to  confirm 
it  with  our  Imperial  seal. 

"  Given  at  St.  Petersburgh,  in  the  year  after  the  birth  of 
Christ  1799,  the  27th  day  of  December,  in  the  fourth  year 


of  our  reign. 


(Signed) 


''  Paul." 


The  Ukase,  it  will  be  observed,  granted  to  the 
Russian-American  Company  exclusive  rights  as 
against  other  Eussian  subjects  only,  and  in  no 
way  interfered  with  the  rights  of  foreigners,  not- 
withstanding that  the  representations  which  led  to 
its  promulgation  contained,  as  has  already  been 
indicated,  complaints  of  competition  by  foreigners. 

It  will  be  noticed,  for  instance,  that  the  details 
incorporated  in  clause  10  of  the  Ukase  respecting 
the  rights  of  independent  traders  are  such  as  to  be 
applicable  to  Russian  subjects  or  Companies  alone. 

The   rights  and   privileges   under    the   grant 
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extended  to  the  hunting  grounds  and  establish- 
ments then  existhig  on  the  main  coast  ot 
America  from  Behring  Strait  down  to  the 
55th  degree  of  north  latitude. 

The  southern  limit  of  the  exclusive  coast 
privileges  granted  to  the  Company  extended  on 
the  Asiatic  side  to  Japan. 

Not  only  were  the  main  coasts  of  Asia  and 
America  thus  covered  by  the  Ukase,  but  the  same 
privileges  were  granted  on  the  Aleutian,  Kurile, 
and  other  islands  "  situated  in  the  North-Eastern 

Ocean." 

It  will  be  noted,  therefore,  that  the  area  over 
which  the  exclusive  privileges  were  granted  to  the 
Russian- American  Company  extended  both  on 
the  coast  of  Asia  and  of  America  far  beyond  the 
limits  of  Behring  Sea. 

Special  privileges  in  regard  to  the  purchase  of 
powder  for  shooting  animals  "  on  the  mainland  of 
America  and  on  the  islands"  were  conceded,  and 
the  exclusive  right  -to  use  and  enjoy  in  the 
above.described  extent  of  country  and  islands 
the  hunting  and  trading. 

The  Ukase  in  no  way  claimed  any  exclusive 
jurisdiction  over  the  sea,  nor  were  any  measures 
taken  under  it  to  restrict  tlie  commerce,  naviga- 
tion, or  fishery  of  the  subjects  of  foreign  nations, 
and  this  although,  within  the  very  area  covered 
by  the  Ukase,  as  has  already  been  shown  by  the 
facts  stated,  vessels  of  various  nations  had  been 
navigating  and  trading. 

It  will  be  seen,  by  the  account  of  the  years 
following  1799,  that  these  operations  on  the  part 
of  foreigners  continued. 

Referring  to  the  Ukase  of  1799,  Mr.  Middle- 
ton,  the  United  States'  Minister  at  St.  Peters- 
burgh,  writes,  7th  (19th)  April,  1824,  ^  to 
Mr.  Adams,  the  Secretary  of  State  of  the  United 
States,  as  follows : — 

"  The  confusion  prevailing  in  Europe  in  1799  permitted  American  State 
Eussia  (who  alone  seems  to  have  kept  her  attention  fixed   PXions^^voLv, 
upon  this  interest  during  that  period)  to  take  a  decided  p,46]. 
step  tOAvards  the  monopoly  of  this  trade,  by  the  Ukase  of 
that  date,  which  trespassed  upon  the  acknowedged  rights 
of  Spain;*  but  at  that  moment  the  Emperor  Paul  had 
declared  war  against  that  country  as   being  an  ally  of 


The  Ukase  of  1799  purely  domestic. 


*  The  rights  of  Spain  are  here  mentioned  because,  by  the 
Ukase  of  1799,  Russia  claimed  territory  which  Spain  was  also 
understood  to  claim.  In  1824  the  United  States  was  committed 
in  its  own  interest  to  support  the  old  Spanish  claim,  in  conse- 
quence  of  the  Spanish  cession  to  the  United  States  in  1819. 
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France.  This  Ukase,  which  is,  in  its  form,  an  act  purely 
domestic,  was  never  notified  to  any  foreign  State  with 
injunction  to  respect  its  provisions.  Accordingly,  it  ap- 
pears to  have  been  passed  over  unobserved  by  foreign 
Powers,  and  it  remained  without  execution  in  so  far  as  it 
militated  against  their  rights." 


Historical  outline  resumed. 


1800 


1801. 


1802. 


1803. 


Alaska,  p.  389. 

North-west  Coast, 
vol.  i,  p.  308. 


Ibid.,  p.  310. 


The  accuracy  of  the  views  expressed  by  Mr. 
Middletou  appears  clearly  from  the  facts  dis- 
closed by  the  chronological  statement  relating  to 
the  period  subsequent  to  the  year  1799  : — 

In  1800,  the  ship  "Enterprise,"  from  New 
York,  arrived  at  Kadiak. 

The  name  of  seven  trading-vessels  on  the 
north-west  coast  are  given  in  this  year. 

In  1801,  there  were  at  least  thirteen  United 
States'  vessels  on  the  north-west  coast.     These 


Alaska,  pp.  404- 
409. 


Robert  Greenhow,    ^ggggis  exchanged  with  the  natives  of  the  coast 

Librarian  of  UnUed  ° 

States'  Department  for  f urs  parts  of  their  cargoes,  and,  proceeding 
of  0.^ei^on'amr°'^  to  China,  returned  to  their  respective  countries 
California,"  pp  2QQ,  ^yith  cargoes  of  teas,  &c.  Upwards  of  18,000 
North  American  sea-otter  skins,  bcsidcs  other  furs,  were  in  1801 
Review,  1822  collected  bv  United  States'  traders  alone  for  the 

Article  XVIII.  .  "^ 

See  Appendix,         China  market. 

vol.  i,  No.  3.  jj^  ;j^gQ2^  the  Russian  Establishment  at  Sitka 

was  destroyed,  and  nearly  all  the  Russians  there 
were  massacred  by  the  natives.  According  to 
Lisiansky,  the  natives  were  assisted  by  three 
deserters  from  a  United  States'  vessel,  the 
"  Jenny,"  which  had  called  at  Sitka  not  long 
before.  Shortly  afterwards,  an  English  vessel, 
the  "Unicorn,"  Captain  Barber,  arrived  at 
Sitka,  and  two  other  vessels,  reported  by  the 
Russian  survivors  as  English,  but  one  of  these 
Bancroft  believes  to  have  been  the  United  States' 
vessel  "  Alert." 

In  this  year  also  Krusenstern,  having  visited 
China,  presented  a  Memorial  to  the  Russian 
Government  calling  attention  to  the  advantages 
offered  by  the  trade  in  furs  from  America  direct 
to  Chinese  ports,  and  suggesting  that  Russia 
should  engage  in  it. 

Of  the  vessels  trading  on  the  north-west 
vol.  I,  pp.  311  312.  coast  in  this  year,  the  names  of  ten  have  been 
recorded. 

In  1803,  Baranoff  contemplated  the  abandon- 
Ibid,  p.  417. 


North-west  Coast, 
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ment  of   Unalaska,  owing  to    disease  and  non-  '  1803. 

arrival  of   supplies.     He  ordered  that   the  best 

men  should  be  moved  to  the  Pribyloff  Islands 

to   collect   there   the   furs  accumulated   by  the 

natives.     These  islands  had  not  been  visited  for 

manv  vears. 

Captain  O'Cain,  of  the  United  States'  vessel 
"O'Cain,"  exchana^ed  iroods  for  furs  with 
Baranoff  at  Sitlca,  and  also  took  Aleutian 
hunters  to  the  Californian  coast  to  hunt  fur- 
seals  and  sea-otters.     "Thus  was  inaugurated  a  Alaskn,  pp.  477, 

478 

series  of  lumting  expeditions  beyond  the  borders 
of  the  Russian  Colonies,  which  continued  for 
many  years." 

The  names  of  five  vessels  trading  on  the  north-  North-west  Coast, 

,  Tol.  i,  pp.  312-317. 

west  coast  are  known. 

In  1804,  Sitka  was  reoccupied  and  rebuilt  by  Ibid.,  pp.  318,319.  1804 

the  Russians.  Tavo  United  States'  vessels,  one 
being  the  "Juno,"  were  there.  The  names  cf 
four  vessels  are  known  as  trading  on  the  north- 
w^est  coast. 

In  1805,  the  "  Juno  "  and  another  vessel  from  ibid.,  p.  320.  1805. 

the  United  States  were  at  Sitka,  and  we  hear  of 
six  vessels,  including  the  "  Juno,"  as  tmding  on 
the  north-west  coast. 

In  1806,  the  Russian  Envoy  Rezanoff  visited 
the  Pribyloff  Islands  on  the  '*  Maria,"  and  en- 
deavoured to  stop  the  wasteful  slaughter  of  fur- 
seals.  He  recommended  the  Emperor  to  "take  Alaska,  p.  4-J6. 
a  stronsrer  hold  of  the  country,"  as  the  traders  in 
ships  from  Boston  were  undermining  the  trade 
with  China.  He  reported  that  the  "  Bostonians  "  ^^''^■'  P-  ^51. 
had  armed  the  Kolosh  Indians. 

In  the  same  year  the  "  Juno,"  with  her  cargo,  ibid.,  p.  454. 
was  purchased  by  Baranoff,  and  the  ^-'Eclipse"  Ibid., pp.  478,  479. 
(Captain  O'Cain)  sailed  for  China  with  furs,  but 
was  lost  on  the  way  back. 

The  names  of  four  vessels  trading  on  the 
north-west  coast  are  known  in  this  year. 

Rezanoff,  in  1807,  sent   the  "Juno"  to   the  1807. 

Californian  coast  for  provisions.     The  "^Myrtle,"  Ibid.,  p. 46i. 
an   English   ship    (Captain    Barber),   was    pur- 
chased by  Baranoff.    Six  north-west  coast  trading- 
vessels  are  known  by  name  for  this  year. 

In  1808,  the  United  States'  vessel  "Mercury  "  ibid.,  pp.  479,480.  1808. 

obtained  at  Kadiak  25  bidarkas,  or  skin-boats, 
for  hunting  and  trading  to  the  southward. 

Eour  United  States'  trading-vessels  are  known  -1.809 

to  have  been  on  the  Alaskan  coast  in  1808  and 
1809. 
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1810. 


Alaska,  p.  4G7. 


1811. 


1812. 


1814. 


1815. 


131G. 


1817 


Ibid.,  p.  470. 


North-west  Coast, 
vol.  i,  p.  y25. 


Alaska,  p.  429. 
Ibid.,  p.  483. 


North-west  Coast, 
vol.  i,  p.  326. 


Alaska,  p.  472. 


Ibid.,  y.  4S0. 


North-west  Coast, 
vol.  i,  p.  829. 


Alaska,  p.  503. 
Ibid.,  pp.  504:  503 

Ibid.  p.  oOS. 
Ibid.,  p.  501. 


North-west  Cc-ast, 
vol.  1,  p.  335. 


Alaska  p.  ilO. 


In  1810,  the  Eussian  sloop-of-war  "Diana" 
visited  Sitka.  There  were  several  United  States* 
vessels  in  the  port  at  the  time.  Shortly  after 
the  United  States'  vessels  "Enterprise"  and 
"O'Cain"  arrived.  The  "Enterprise"  went  to 
Canton  with  furs. 

Golovnin,  Commander  of  the  "  Diana,"  writes 
that  at  this  time  an  American  sailor  and  a 
Prussian  skipper  composed  the  Diplomatic  Corps 
of  the  Russian- American  Company. 

In  1810  and  1811,  four  foreign  vessels  were 
engaged   in    Fea-otter    hunting,   under    Russian 

contracts. 

In  1811,  the  "  Enterprise  "  returned  from  and 
went  hack  to  China  with  furs.  In  this  year  the 
Ross  Colony  was  founded  in  California  to  pro- 
vide agricultural  products  for  use  on  the  north- 
west coast.  Five  vessels  engaged  in  trading  and 
hunting,  hesides  the  four  vessels  under  Russian 
contracts,  were  seen  on  the  coast  of  Southern 
Alaska  in  this  year. 

In  1812,  the  United  States'  ship  "Beaver" 
disposed  of  her  cargo  to  Baranoff  at  Sitka,  and 
was  then  sent  to  the  Prihylofi:  Islands  for  fur- 
seal  skins  as  payment. 

Between  1809  and  1812,  Baranoff  made  six 
additional  hunting  contracts  with  United  States' 
vessels.  He  received  a  proportion  of  the  skins, 
which  were  chiefly  sea-otters. 

Between  1812  and  1814,  there  was  scarcely  any 
trade,  owing  to  the  war  hetween  England  and  the 

United  States. 

In  1814,  Captain  Bennett  (United  Sjates)  sold 
two  vessels  with  their  cargoes  to  Baranotf,  and 
took  fur-seal  skins  from  the  Prihyloff  Islands  in 
payment.  Lozavef,  sent  hy  Russia,  with  two 
ships,  reached  Sitka,  hut  quarrelled  with  Baranoff 

and  returned. 

In  1815,  the  Russian  vessel  "  Isahel"  reached 
Sitka  with  Dr.  Sheffer  on  hoard. 

In  1816,  the  Russian  vessel  "  Rurik  "  (Captain 
Kotzehue)  touched  at  St.  Lawrence  Island  and 
explored    Kotzehue    Sound,   north    of    Behring 

Strait. 

Two  United  States'  vessels  visited  the  Russian 

Settlements  this  year. 

In  1817,  Kotzehue,  on  an  exploring  expedition 
to  the  North,  only  reached  St.  Lawrence  Island. 
An  expedition  in  two  vessels  under  Hagemeister, 
sent  hy  Russia,  reached  Sitka. 
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In  1818,  Hagemeister  superseded  Baranoff, 
under  instructions.  Eoquefeuil,  a  Trench  officer,  AU.ska,  pp.  5>2. 
arrived  at  Sitka  in  the  "  Bordelais,"  a  trading- 
vessel.  He  sailed  for  Prince  of  Wales  Archi- 
pelago, but  had  a  conflict  with  natives  and 
returned  to  Sitka.     Roquefeuil  notes  meeting  a  North-west  Coast, 

^  1      .        vol.  I,  p.  ooo. 

United    States'    and  a  British  trading-vessel   m 

Alaskan  waters. 

In  1818  and  1821,  expeditions  were  dispatched  Encyclopajdia 
by  the  British  Government  in  seach  ot  a  nortli-  ^^i  .^ix,  p.  319. 
west  passage  from  the  Atlantic  to  the  Pacific. 
These  efforts  were  continued,  and  in  1824  and 
1825  Parry,  Beechey,  and  Pranklin  were  engaged 
in  the  same  quest,  Beechey  having  been  directed 
to  pass  through  Behring  Strait  and  to  rendezvous 
with  the  others  at  Kotzebue  Sound.  These  efforts 
were  stimulated  by  the  offer  by  Parliament  of 
large  pecuniary  awards,  and  it  is  obvious  that 
the  value  of  the  discovery,  if  made,  depended  on 
the  free  right  of  navigation  for  purposes  of  com- 
merce through  Behring  Strait. 

In  1819,  the  United  States'  traders  obtained  Alaska,  p.  528.  1819. 

most  of  the  trade,  bartering  with  the  Kolosh 
fire-arms  and  rum  for  skins.  They  obtained 
about  8,000  skins  a-year.  The  Eussians  could 
not  successfully  compete  with  them. 

The  privileges  granted  for  twenty  years  to  the 
itussian- American  Company  were  now  about  to 
expire,  and  Golovnin  was  instructed  to  inquire 
as  to  its  operations.  His  Eeport  was  not  favour- 
able. 

He  writes : — 

'Three  things  are  wanting,  in  the  organization  of  the  Ibid.,  p.  /iSI. 
Company's  colonies :  a  clearer  definition  of  tlie  duties 
belonging  to  the  various  officers,  a  distinction  of  rank,  and 
a  regular  uniform,  so  that  foreigners  visiting  these  parts 
may  see  something  indicating  the  existence  of  forts  and 
troops  belonging  to  the  Eussian  sceptre  —  something 
resembling  a  regular  garrison.  At  present  they  can  come 
to  ^no  other  conclusion  than  that  these  stations  are  but 
temporary  fortifications  erected  by  hunters  as  a  defence 
iigainst  savages." 


In  1820,  four  trading- vessels  are  known  to  have  North  west  Coast,  1820. 

been  operating  on  the  north-west  coast.  '^'°^" ''  '^'  ^'^^' 

The  extent  of  Russian  occupation  at  about  the  Alaska,  p. 
date  of  the  expiry  of   the  first  Charter  can  be 
shown  by  the  Census  taken  in  1819,  which  states 
the  number  of  Russians  as  follows  : — 
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I-"or  Tiklimcnieff's 
complete  Tables, 
including  natives, 
pee  Appendix, 
vol.    ,  No.  5. 


Sitka,  or  New  Archangel 
Kadink  and  adjoining  islands     . . 
Island  of  Ookamok     .  •  • . 

Katniai 
Siitklitimokoi 

Voski'cssensky  Harbour  . .  . . 

Fort  Constaiitine 
Xikolai,  Cook  Inlet     . ,  . , 

Alexandrovsk,  Cook  Inlet 
Ross  Settlement,  California 
Seal  Islands 

Xushagak    [the  only   Settlement   on    the 
continent  north  of  the  Aleutian  Islandsl 

Total 


Men.       Womei 


378 


198 

11 

73 

2 

4 

3 

2 

17 

11 

11 

27 

27 

3 

2 

13 


I  'ii:or(.ain(v  of  territorial  cluiuis  in  1818. 


See  also  Adams  to 
Rash,  July  22, 
1323; 

American  State 
Papers,  l-'oreign 
Relations,  vol.  v, 
p.  4^6; 

and  also  (confi- 
dential Memorial 
inclosed  in  letter, 
.Middleton  to 
Adams,  December 
1  (13),  1823; 
American  State 
Papt  rs,  Foreign 
Relation',  vol.  v, 
p.  -4  49. 

See  Apnendix, 
vol.  ii,  Part  II, 
Nos.  i  and  5. 
For  text  of 
Convention,  see 
American  State 
Papers,  vol.  iv, 
p.  406. 


While  the  subjects  of  Eussia,  Spain,  Great 
Britain  and  the  United  States  were  doubtless 
making  claims  on  the  part  of  their  respective 
countries  from  time  to  time,  so  uncertain  were 
these  claims  and  the  merits  of  each,  that  in  1818 
(20th  October),  in  the  Convention  between  the 
United  States  and  Great  Britain,  it  was  agreed 
that  any — 

"  country  that  may  be  claimed  by  either  party  ou  the 
north- west  coast  of  America,  west^vard  of  the  Stony  Moun- 
tains, shall,  together  with  its  harbours,  bays,  and  creeks, 
and  the  navigation  of  all  rivers  within  the  same,  be  free  and 
open  for  the  term  of  ten  years  from  the  date  of  the  signa- 
ture of  the  present  Convention,  to  the  vessels,  citizens, 
and  subjects  of  the  two  Powers,  it  being  weU  understood 
that  this  agreement  is  not  to  be  construed  to  the  prejudice 
of  any  claim  which  either  of  the  two  High  Contracting 
Parties  may  have  to  any  part  of  the  said  country,  nor  shall 
it  be  taken  to  affect  the  claims  of  any  other  Power  or 
State  to  any  part  of  the  said  country,  the  only  object  of 
the  High  Contracting  Parties  in  that  respect  being  to 
prevent  disputes  and  differences  amongst  themselves.'" 


RiLSsian  territorial  claim  in  1821. 


American  State 
Papers,  Foreign 
Relation?,  vol.  v, 
p.  436. 


See  Appsndix, 
vol.  ii,  Part  II, 
No.  3, 


Mr.  Adams,  Secretary  of  State  of  the  United 
States,  in  a  despatch  to  Mr.  Middleton,  the 
United  States'  Minister  at  St.  Petersburgh,  dated 
22nd  July,  1823,  contended  that  even  as  late  as 
that  year  Russian  rights  in  the  region  under  con- 
sideration "  were  confined  to  certain  islands  north 
of  the  55th  degree  of  latitude,"  and  had  '-'no 
existence  on  the  continent  of  America." 

In  the  same  letter  Mr.  Adams  observed  : — 

"  It  does  not  appear  that  there  ever  has  been  a 
permanent  Eussian  Settlement  on  this  continent  south  of 
latitude  59°,  that  of  New_ Archangel,  cited  by  M.  Poletica, 
in  latitude  57°  30',  being  upon  an  island  So  far  as  prior 
discovery  can  constitute  a  foundation  of  right,  the  papers 
[248]  F  2 
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wliich  I  have  referred  to  prove  that  it  belongs  to  the 
United  States  as  far  as  59°  north,  by  the  transfer  to  them 
of  the  rights  of  Spain.  There  is,  however,  no  part  of  the 
globe  where  the  mere  fact  of  discovery  could  be  held  to 
give  weaker  claims  than  on  the  north-west  coast.  '  The 
great  sinuosity,'  says  Humboldt,  '  formed  by  the  coast 
between  the  55th  and  GOth  parallels  of  latitude,  embraces 
discoveries  made  by  Gali,  Bering,  and  Tchivikoif,  Quadra, 
Cook,  La  Perouse,  Malaspina,  and  Vancouver.  No 
Eurojiean  nation  has  yet  formed  an  establishment  upon 
the  immense  extent  of  coast  from  Cape  Mendosino  to  the 
59th  degree  of  latitude.  Beyond  that  limit  the  llussian 
factories  commence,  most  of  which  are  scattered  and 
distant  from  each  other  like  the  factories  established  by 
the  European  nations  for  the  last  tliree  centuries  on  the 
coast  of  Africa.  Most  of  these  little  Eussian  Colonies 
communicate  with  each  other  only  by  sea,  and  the  new 
denominations  of  Eussian-America  or  Eussian  possessions 
in  the  new  continent,  must  not  lead  us  to  believe  that  the 
coast  of  Bering  Bay,  the  Peninsula  of  Alaska,  or  the  country 
of  the  Ischugatschi,  have  become  Eussian  provinces  in  the 
same  sense  given  to  the  word  when  speaking  of  the 
Spanish  Provinces  of  Sonora,  or  New  Biscay.'  (Humboldt's 
'  New  Spain,'  vol,  li.  Book  3,  chap.  8,  p.  496.) 

"In  M.  Poletica's  letter  of  the  28th  February,  1822,  to 
me,  he  says  that  when  the  Emperor  Paul  I  granted  to  the 
present  American  Company  its  first  Charter  in  1799,  he 
gave  it  the  exehisive  i^ossession  of  the  north-west  coast  of 
America,  which  belonged  to  Eussia,  from  the  55th  degree 
of  nortli  latitude,  to  Bering  Strait. 

"In  his  letter  of  2nd  April,  1822,  he  says  that  the 
Charter  to  the  Eussian- American  Company  in  1799,  was 
merely  conceding  to  them  a  part  of  the  sovereignty,  or 
rather  certain  exclusive  privileges  of  commerce. 

"  This  is  the  most  corrrect  view  of  the  sub  ect.  The 
Emperor  Paul  granted  to  the  Eussian-American  Company 
certain  exclusive  privileges  of  commerce  —  exclusive  with 
reference  to  other  Eussian  subjects ;  but  Eussia  had  never 
before  asserted  a  right  of  sovereignty  over  any  part  of  the 
North  American  continent;  and  in  1799  the  people  of  the 
United  States  had  been  at  least  for  twelve  years  in  the 
constant  and  uninterrupted  enjoyment  of  a  profitable  trade 
with  the  natives  of  that  very  coast,  of  which  the  Ukase  of 
the  Emperor  Paul  could  not  deprive  them," 

The  Honourable  Charles  Sumner,  speaking  in. 
the  United  States'  Senate  on  the  occasion  of  the 
cession  of  Alaska  to  the  United  States,  in  1867, 
said :  — 

"  It  seems  that  there  were  various  small  Companies,  of  M.  R„  Ex  Doc, 
which  that  at  Kadiak  was  the  most  considerable,  all  of  ^'^^♦^nd  Sess., 
which  were  finally  fused  into  one  large  trading  Company.  IsG^esI'^"'  ^'  ^^^' 
known  as  the   Eussian-American   Company,  which   was  See  Appendix, 
organized  in  1709,  under  a  Charter  from   the   Emperor 
Paul,  with  the  power  of  administration  throughout  the 
whole  region,  including  the  coasts  and  the  islands.     In 
this  respect  it  was  not  unlike  the  East  India  Company, 


Eussian  territorial  claim  in  1821. 


vol.  i,  No   6. 
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which  has  played  such  a  part  in  English  history ;  but  it 
may  be  more  properly  compared  wiih  the  Hudson  Bay 
Company,  of  which  it  was  a  Eussian  counterpart.  The 
Charter  was  for  a  term  of  years,  but  it  has  been  from  time 
to  time  extended,  and,  as  I  understand,  is  now  on  the 
point  of  expiring.  The  powers  of  the  Company  are 
sententiously  described  by  the  '  Almanach  de  Gotha'  for 
1867,  wh?re,  under  the  head  of  Russia,  it  says  that '  to  the 
present  time  Eussian  America  has  been  the  property  of  a 
Company  ' 


Kxtent  of  Biisaiim  Settlements. 


And,  referring  to  as  late  a  period  as  1867,  lie 
remarked : — 

'•  It  is  evident  that  these  Eussian  Settlements,  distributed 
through  an  immense  region,  and  far  from  any  civilized 
neighbourhood,  have  little  in  common  with  those  of 
European  nations  elsewhere,  unless  we  except  those  of 
Denmark,  on  the  west  coast  of  Greenland.  Xearly  all  are 
on  the  coast  or  the  islands.  They  are  nothing  but 
'  villages '  or  '  factories '  under  the  protection  of  palisades. 
Sitka  is  an  exception,  due  unquestionably  to  its  selection 
as  the  head-quarters  of  the  Government,  and  also  to  the 
eminent  character  of  the  Governors  who  have  made  it 
their  home." 


Article  XVIII, 
Norlii  American 
Review,  vol.  xv, 
Quarterly  i'eview, 
lSil-22,"vol   xxvi. 
See  .Apper.dix, 
vol.  i,  No.=  .  S  and  A. 


Adams  to  Middle- 
ton,  July  y-i,  1823. 
See  Aupendix, 
vol.  ii,  Part  If, 
No.  3. 


Alaska,  p.  59!. 


Touching  Russia's  claims  to  exclusive  juris- 
diction over  more  than  certain  islands  in  the 
Pacific  Ocean  on  the  American  coast,  Mr.  Adams, 
moreover,  in  1823  brought  forward  with  approval, 
articles  which  appeared  in  "  The  North  American 
Review,"  published  in  the  United  States,  and  in 
the  '^  Quarterly  Review,"  published  in  England. 
The  facts  stated  in  these  articles  show  the 
grounds  upon  which  the  Government  of  the 
United  States  considered  themselves  justified  in 
the  contention  advanced  by  Mr.  Adams,  that 
"the  rights  of  discovery,  of  occunancv,  of  un- 
contested  possession,"  alleged  by  Russia,  were 
**  all  without  foundation  in  fact,"  as  late  as  the 
year  1823. 

Again  referring  to  the  circumstances  in  the 
year  1867  (the  date  of  the  cession  of  Alaska  to  the 
United  States),  the  liistorian  Bancroft  writes  : — 

"  Moreover,  Eussia  had  never  occupied,  and  never 
wished  to  occupy,  this  territory.  For  two-thirds  of  a 
century  she  had  been  represented  there,  as  we  have  seen, 
almost  entirely  by  a  fur  and  trading  Compauy  under  the 
protection  of  Government.  In  a  measure  it  had  con- 
trolled, or  endeavoured  to  control,  the  affairs  of  that  Com- 
pany, and  among  its  stockholders  were  several  membera 
of  the  Eoyal  Family ;  but  Alaska  had  been  originally 
granted  to  the  Eussian-American  Company  by  Imperial 
Oukaz,  and  by   Imperial   Oukaz  the   Charter  had  been 
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t^ice  renewed.  Now  that  the  Company  had  dechned  to 
accept  a  fourth  Charter  on  the  terms  proposed,  something 
Lust  be  done  with  the  territory,  and  Kussia  would  lose  no 
actual  portion  of  her  Empire  in  ceding  it  to  a  Eepublic 
with  which  she  was  on  friendly  terms,  and  whose  domain 
seemed  destined  to  spread  over  the  entire  continent." 


The  foregoing  historical  summary  establishes— 
That  from  the  earliest  periods  of  wMch  any 
records  exist  down  to  the  year  1821,  there  is  no 
evidence  that  Russia  either  asserted  or  exercised 
in  the  non-territorial  waters  of  the  North  Pacific 
any  rights  to  the  exclusion  of  other  nations. 

Tha^  during  the  whole  of  that  period  the 
shores  of  America  and  Asia  belonging  to  Russia 
as  far  north  as  Behring  Straits,  and  the  waters 
lying  between  those  coasts,  as  well  as  the  islands 
therein,  were  visited  by  the  trading-vessels  of  all 
nations,  including  those  sailing  under  the  flags 
of  Great  Britain,  the  United  States,  Spain,  and 
Prance,   with    the   knowledge     of  the   Russian 

authorities. 

That  the  only  rights,  in  fact,  exercised  by 
Russia  or  on  her  behalf,  were  the  ordinary 
territorial  rights  connected  with  settlements  or 
annexations  of  territory  consequent  upon  such 
settlements,  and  the  only  rights  she  purported 
to  deal  with  or  confer  were  rights  and  privileges 
given  to  the  Russian-American  Company,  as 
Russian  subjects,  in  preference  over  other 
Russian  subjects. 


CHArTER    II. 

Ukase  of  1821.  Head  B.— T/je    Ukase   0/  1821,    and    the    circum- 

stances    connected    therewith    leading    up    to    the 

Treaties  of  1824  ajid  1825. 

Voyaee,  M.  de  Shortlv  before  the  date  of  the  renewal  of  the 

rorr^H"'  Charter  of  the  Pvussian- American   Company  in 

American  State        1821,    the   aspect    of   affairs    had    considerably 

Papers,  Foreign 

Relations,  vol.  V,      changed. 

pp.  453.  451.  rpijg  Company  had  long  before  fully  succeeded 

^,        .•  •      1     V     ■  in  o-ettin^  rid  of  its  Eussian  rivals,  but  trading- 

^—  vessels  from  En^rland  and  from  the  L  uited  states 

American  State  frequented   the    coasts   in    increasing  numbers, 

pp^43S-4°43^"  ^^^^  everywhere  competed   with   the    Company. 

Alaska,  p.  528.  Goods  were  brought  by  these  vessels  at  prices 

Tikbmenieff,  which  the  Company  could  not  successfully  meet, 

iited'i^not;  \o  and  furs  were  taken  by  them  direct  to  Chinese 

Alaska,  p.  532.  sca-ports,  while  the  Company,  as  a  rule,  had  still 

See  also  Alaska,  to  depend  on  the  overland  route  from  Okhotsk 

p.  446 ;  r.ezanofs  ^iakhta  on  the  Amoor. 

complaint  m  1S06.     "-^  -^ 

Domestic  competition  had  in  fact  ceased,  and 
the  most  serious  drawback  to  the  success  of  the 
Company  consisted  in  the  competition  from 
abroad. 

The  'difficulties  resulting  to  the  Company  on 
account  of  foreign  competition  appear  pro- 
minently in  the  complaints  made  by  its  agents 
at  this  time,  and  the  new  claim  of  the  right  to 
exclude  foreigners  from  trade  is  embodied  in  the 
Ukase  of  1821. 
Text  of  Ukase  of  1821.  The     following     is     the     translation    of     the 

.  Ukase     which     was    issued     by    the     Emperor 

See  Appendix, 

vol.  i.  No.  1.  Alexander  m  1821 : — 


"Udict  of  His  Imperial  Majesty,  Autocrat  of  All  the 

"  Russias. 

■■  The  Dhecting  Senate  maketh  known  to  all  men : 
Whereas,  in  an  Edict  of  His  Imperial  Majesty,  issued  to 
the  Directing  Senate  on  the  4th  day  of  September  [1821], 
and  signed  by  His  Imperial  Majesty's  own  hand,  it  is  thus 
expressed  : — 

'•■ '  Observing  from  Eeports  submitted  to  us  that  the 
trade  of  our  subjects  on  the  Aleutian  Islands  and  on  the 
north-west  coast  of  America  appertaining  unto  Eussia  is 
subjected,  because  of  secret  and  illicit  traffic,  to  oppression 
and  impediments,  and  finding  that  the  principal  cause  of 
these  diflficukies  is  the  want  of  Eules  estabhshing  the 
boundaries  for  na\'igation  along  these  coasts,  and  the  order 
of  naval  communication,  as  well  in  these  places  as  on  th<5 
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whole  of  tlie   eastern   coast   of  Siberia  and  the   Kurile  Ukase  of  1821. 

Islands,  we  have  deemed  it  necessary  to  determine  these 
communications  by  specific  Eegulations,  uhich  are  hereto 
attached. 

" '  In  forwardin'j;  these  Ke^ndations  to  the  Uirectinf' 
Senate,  we  command  that  the  same  be  published  for 
universal  information,  and  that  the  proper  measures  be 
taken  to  carry  them  into  execution, 

(Countersigned)         '"Count  D.  Gurieff, 

"  '  Minister  of  Finances. 

" '  It  is  therefore  decreed  by  the  Directing  Senate  that 
His  Imperial  ^Majesty's  Edict  be  published  for  the  infor- 
mation of  all  men,  and  that  the  same  be  obeyed  by  all 
whom  it  may  concern.' 

(LS.) 

[The  original  is  signed  by  the  Directing  Senate.  On  the 
original  is  written  in  the  handwriting  of  His  Imperial  Majesty, 
thus :]  Be  it  accordingly,  Alexander. 

"  Hules  estaUished  for  the  Limits  of  Navigation  and  Order 
of  Communication  along  the  Coast  of  the  Eastern  Siberia, 
the  North-icest  coast  of  America,  and  the  Aleutian, 
Kurile,  and  other  Islands. 

" 'Section  1.  The  pursuits  of  commerce,  whaling,  and  See  Appendix, 
fishery,  and  of  all  other  industry,  on  all  islands,  ports,  and  ^'c'l  ',  ^""o-  '• 
gulfs,  including  the  whole  of  the  north-west  coast  of 
America,  beginning  from  Behring  Straits  to  the  51st 
of  northern  latitude ;  also  from  the  Aleutian  Islands  to 
the  eastern  coast  of  Siberia,  as  well  as  along  the  Kurile 
Islands,  from  Behring  Straits  to  the  south  cape  of  the 
Island  of  Urup,  nz.,  to  the  45°  50'  northern  latitude,  is 
exclusively  granted  to  Russian  subjects. 

" '  Section  2.  It  is  therefore  prohibited  to  all  foreign 
vessels  not  only  to  land  on  the  coasts  and  islands  belonciiis: 
to  Eussia,  as  stated  above,  but  also  to  approach  them  within 
less  than  100  Italian  miles.  The  transgressor's  vessel  is 
subject  to  confiscation,  along  with  the  whole  cargo.' " 


By  this  Ukase  Russia  first  attempted  to  assert,  First  assertion  of  cxckL=»ivejurisdicticBL 

as   against  other   nations,  exclusive  jurisdiction  

of  rights  over  the  shores  of  America  and  Asia 
bounding  the  Pacific  Ocean,  certain  Islands 
therein,  and  over  a  portion  of  the  Pacific  Ocean 
including  what  is  now  known  as  Behring  Sea. 

The  purpose   of    the    Ukase    so    far''  as    the  Purpose  of  Ukase  of  1821.        . 

attempted  exclusion  of  foreigners  from  100  miles  

of  the  coasts  is  concerned,  is  explained  by  Baron  £ 71.0.111  J'y. 
de  Nicolay  in  his  note  to  Lord  Londonderry,  the  ^'^'"b^'"  ^i 
Slst  Oct  )ber  (12th  November),  1821.  *  '  J's.]^;^"'^^''  ^■->' 

J^ce  .Appendix, 
vol.  ii,  Part  I,  No.  1. 
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To  prevent  illicit  traffic. 


He  insists  that  tlio  operations  of  "  smugglers  " 
and  "  adventurers  "  on  the  coast — 

"  Have  for  their  object  not  only  a  fraudulent  commerce 
in  furs  and  otlier  articles  which  are  exclusively  reserved 
to  the  Eussian-American  Company,  hut  it  appears  that 
they  often  betray  a  hostile  tendency. 

"  It  was,"  he  continues,  "  therefore  necessary  to  take 
severe  measures  against  these  intrigues,  and  to  protect  the 
Company  against  the  considerable  injury  that  resulted, 
and  it  ivas  with  that  end  in  view  that  the  annexed  Eegula- 
tion  has  been  published." 

And  ai]rain — 

o 

"The  Government,  however,  limited  itself,  as  can  be 
seen  by  the  newly-published  Kegulation,  to  forbidding  all 
foreign  vessels  not  only  to  land  on  the  Settlements  of  the 
American  Company  and  on  the  peninsula  of  Kamtchatka 
and  the  coasts  of  the  Okhotsk  Sea,  but  also  to  sail  along 
the  coast  of  these  possessions,  and,  as  a  rule,  to  approach 
them  within  100  Italian  miles." 

The  justification  for  the  Ukase  and  the  Eegu- 
lations  made  thereunder,  is  stated  on  the  face  of 
the  Ukase  in  the  words  : — 

"And  finding  that  the  principal  cause  of  these  difficulties 
[i.e.,  impediments  caused  by  '  secret  and  illicit  trafic '] 
is  want  of  Eules  establishing  the  boundaries  for  navigation 
along  these  coasts,  *  *  *  *," 


To  extend  territorial  jurisdiction. 


See  Appendix, 
vol.  i,  No.  'J. 


That  the  ohject  of  the  Ukase  was  to  extend 
territorial  jurisdiction  over  the  north-west  coast 
and  islands  and  to  prohibit  the  trade  of  foreigners, 
rather  than  to  protect  any  existing  or  prospective 
fishery  is  further  indicated  by  No.  70  of  the 
Regulations  of  the  E^ussian- American  Company. 
This  llegulatiou  reads  : — 

"  70.  A  ship  of  war,  after  visiting,  not  only  the  Com- 
pany's Settlements,  but  also,  and  more  particularly,  the 
channels  which  foreign  merchant-vessels  are  likely  to 
frequent  for  the  purpose  of  illicit  trading  with  the  natives, 
will  return  to  winter  wherever  the  Government  orders  ic." 


Poletica  to  Adams, 
February  28,  1822. 
See  Appendix, 
vol.  ii,  I'ait  II, 
No.  1. 


The  motive  and  purpose  of  this  Ukase  is 
further  explained  by  the  letter  of  M.  de  Poletica, 
Russian  Minister  at  Washington,  dated  the 
28th  February,  1822. 

That  Russia's  aim  was  to  acquire  a  vast  North 
American  Territory  appears  by  the  construction 
put  by  M.  de  Poletica  on  the  Ukase  of  the 
Emperor  Paul  in  1799,  as  conveying  to  the 
Russian- American  Company  the  grant  of  a  terri- 
[248]  G 
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torial  concession  down  to  the  55tli  degree  of 
latitude,  and  by  its  justification  of  its  further 
extension  to  the  51st  degree  on  the  American 
coast. 

He  proceeds  to  defend  the  policy  of  exclusion 
contained  in  the  Ukase  of  1S21  by  explaining  that, 
as  Russian  possessions  extend  from  Behring  Strait 
to  the  51st  deoTce  north  latitude  on  the  north-west 
coast  of  America,  and  on  the  o]3posite  coast  of 
Asia  and  the  islands  adjacent,  to  the  45tli  degree, 
the  sea  within  those  limits  (viz.,  that  part  of  the 
Pacific  Ocean)  was  a  close  sea,  over  which  Russia 
might  exercise  exclusive  jurisdiction;  but  he  goes 
on  to  say  that  Russia  preferred  asserting  only  her 
essential  right  without  "taking  any  advantage 
of  localities,"  and  on  these  grounds  the  limit  of 
100  Italian  miles  is  justified. 

The  measure  he  declares  to  be  directed  : — 

"  Against  the  culpable  enterprises  of  foreign  adventurers, 
who,  not  content  with  exercising  upon  the  coasts  above 
mentioned  an  illicit  trade,  very  prejudicial  to  the  rights 
reserved  entirely  to  the  Eussian- American  Company,  take 
upon  them  besides  to  furnish  arms  and  ammunition  to  the 
natives  in  the  Eussian  possessions  in  America,  inciting 
them  bkewise  in  every  manner  to  resist  and  revolt  against 
the  authorities  there  established." 

The  same  view  is  expressed  in  the  Confidential  See  p.  42. 
Memorandum  inclosed  in  the  Duke  of  Welling- 
ton's   letter   to   Mr.    G.    Canning   of    the   28th 
November,  1822. 

Upon  receiving  communication  of  the  Ukase, 
the  British  and  United  States'  Governments 
immediately  objected  both  to  the  extension  of  the 
territorial  claim  and  to  the  assertion  of  maritime 
jurisdiction. 

Protest  of  Great  Britain. 

The  Ukase  was  brought  to  the  notice  of  Lord  The  protest  of  the  British'Govemraent. 

Londonderry,    Secretary   of    State    for    Foreign  

Affairs  for  Great  Britain,  in  the  letter  already  vol  ii, SrirNo.  l. 

quoted  of  the  12th  November,  1821,  by  Baron 

de    Nicolay,    then    Russian    Charge    d'Affaires 

as  connected  with  the  territorial  rights   of  the 

Russian    Crown    on    the    north-west    coast    of 

America,  and  with  the  commerce  and  navigation 

of  the  Emperor's  subjects  in  the  seas  adjacent 

thereto. 

On  the  18th  January,  1822,  four  months  after 
the  issue  of  the  Ukase,  Lord  Londonderry  wrote 
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Correspondence  between  Great  Britain 

uud  Eussia. 

See  Appendix, 
vol.  ii,  Part  I, 
No.  7. 


ill    the    following  terms    to    Count    Lieven,  the 
Russian  Amhassador  in  London  : — 

"  In  the  meantime,  upon  the  subject  of  this  Ukase 
generally,  and  especially  upon  the  two  main  principles  of 
claim  laid  down  therein,  viz.,  an  exclusive  sovereignty 
alleged  to  belong  to  Eussia  over  the  territories  therein 
described,as  also  the  exclusive  right  of  navigating  and  trading 
ivithin  the  maritime  limits  therein  set  forth,  His  Britannic 
Majesty  must  be  understood  as  hereby  reserving  all  his 
rights,  not  being  prepared  to  admit  that  the  intercourse 
which  is  allowed  on  the  face  of  this  instrument  to  have 
hitherto  subsisted  on  those  coasts  and  in  those  seas  can 
be  deemed  to  be  illicit,  or  that  the  shijjs  of  friendly 
Powers,  even  supposing  an  unqualified  sovereignty  was 
proved  to  appertain  to  the  Imperial  Crown  in  these  vast 
and  very  imperfectly  occupied  territories,  could,  by  the 
achioiolcdged  km  of  nations  be  excluded  from  navigating 
within  the  distance  of  100  Italian  miles,  as  therein  laid 
down  from  the  coast,  the  exclusive  dominion  of  which  is 
assumed  (but  as  His  Majesty's  Government  conceive  in 
error)  to  belong  to  His  Imperial  Majesty  the  Emperor  of 
All  the  Eussias." 


Ibid.,  vol.  ii, 
Part  I,  No.  14. 


Abandonment  of  claim  to  extra- 
ordinary jurisdiction. 


The  Duke  of  Wellington  having  heen  appointed 
British  Plenipotentiary  at  the  Congress  of  Verona, 
Mr.  G.  Canning,  then  Secretary  of  State  for 
Foreign  Affairs,  addressed  to  him,  on  the  27th 
September,  1822,  a  despatch  in  which  he  dealt 
with  the  claim  in  the  Ukase  for  the  extension  of 
territorial  rights  over  adjacent  seas  to  the  distance 
— *'  unprecedented  distance,"  he  terms  it — of  100 
miles  from  the  coast,  and  of  closing  "a  hitherto 
unobstructed  passage." 

In  this  despatch  Mr.  Canning  says  : — 

"  I  have,  indeed,  the  satisfaction  to  believe,  from  a  con- 
ference which  I  have  had  with  Count  Lieven  on  this 
matter,  that  upon  these  two  points, — the  attempt  to  shut 
up  the  passage  altogether,  and  the  claim  of  exclusive 
dominion  to  so  enormous  a  distance  from  the  coast, — 
the  Eussian  Government  are  prepared  entirely  to  waive 
their  pretensions.  The  only  effort  that  has  been  made  to 
justify  the  latter  claim  was  by  reference  to  an  Article  in 
the  Treaty  of  Utrecht,  which  assigns  80  leagues  from  the 
coast  as  the  distance  of  prohibition.  But  to  this  argument 
it  is  sufficient  to  answer,  that  the  assumption  of  such  a 
space  was,  in  the  instance  quoted,  by  stipulation  in  a 
Treaty,  and  one  to  which,  therefore,  the  party  to  be  affected 
by  it  had  (whether  wisely  or  not)'  given  its  deliberate 
consent.  No  inference  could  be  drawn  from  that  trans- 
action in  favour  of  a  claim  by  authority  against  all  the 
world. 

"  I  have  little  doubt,  therefore,  but  that  the  public  noti- 
fication of  the  claim  to  consider  the  portions  of  the  ocean 
included  between  the  adjoining  coasts  of  Ameri3a  and  the 
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Eussian  Empire  as  a  -niare  clausum,  and  to  extend  the 
exclusive  territorial  jurisdiction  of  Kussia  to  100  Italian 
miles  from  the  coast,  will  be  publicly  recalled,  and  I  have 
the  King's  commands  to  instruct  your  Grace  further  to 
require  of  the  Russian  Minister  (on  the  ground  of  the  facts 
and  reasonings  furnished  in  their  [sic]  despatch  and  its 
inclosures)  that  such  a  portion  of  territory  alone  shall  be 
defined  as  belonging  to  Eussia  as  shall  not  interfere  with 
the  rights  and  actual  possessions  of  His  Majesty's  subjects 
in  North  America." 


On  the  17th  October  in  the  same  year,  the 
Duke  of  Wellington,  at  Verona,  addressed  to 
Count  Nesselrode,  the  Russian  Plenipotentiary  at 
the  Congress,  a  Confidential  Memorandum  con- 
taining the  following  words : — 

"Objecting,   as    we    do,    to    this    claim    of    exclusive  Confidential  Memo- 
sovereignty  on  the  part  of  Eussia,  I  might  save  myself  the  randum  inclosed  in 

°     •'  .     ,  TO-,  •  letter  of  Duke  ot 

trouble  of  discussing  the  particular  mode  of  il-s  exercise  as  Wellington  to 

set  forth  in  tliis  Ukase,  but  we  object  to  the  mode  in  which  G.  Canning, 
the  sovereignty  is  proposed  to  be   exercised  under  this  ^g22"^^*"  ^^' 
Ukase,  not  less  than  we  do  to  the  claim  of  it.     We  cannot   See  Appendix, 
admit  the  right  of  any  Power  'possessing  the  sovereignty  of  a  vol.  ".Part  I, 
country  to  exclude  the  vessels  of  others  from  the  seas  on  its 
coasts  to  the  distance  of  100  Italian  miles." 

In    reply.    Count    Nesselrode    communicated 
to    the    Duke  of   Wellington   a   "  Confidential  Ibid. 
Memorandum  "  dated  the  11th  (23rd)  November, 
1822,  which  contains  the  following  passages : — 

"The  Cabinet  of  Eussia  has  taken  into  mature  con- 
sideration the  Confidential  Memorandum  forwarded  to 
them  by  the  Duke  of  WelHngton  on  the  17th  October  last, 
relative  to  the  measures  adopted  by  His  Majesty  the 
Emperor,  under  date  of  the  4th  (16th)  September,  1821, 
for  defining  the  extent  of  the  Eussian  possessions  on  the 
north-west  coast  of  America,  and  for  forbidding  foreign 
vessels  to  approach  his  possessions  within  a  distance  of 
100  Italian  miles. 

" ....  It  was  on  the  contrary,  because  she  regarded 
those  rights  of  sovereignty  as  legitimate,  and  because 
imperious  considerations  involving  the  very  existence  of 
the  commerce  which  she  carries  on  in  the  regions  of  the 
north-west  coast  of  America  compelled  her  to  establish  a 
system  of  precautions  which  became  indispensable  that 
she  caused  the  Ukase  of  the  4th  (16tli)  September,  1821, 
to  be  issued. 

".  .  .  .  Consequently,  the  Emperor  has  charged  his 
Cabinet  to  declare  to  the  Duke  of  Wellington  (such 
declaration  not  to  prejudice  his  rights  in  any  way  if  it  be 
not  accepted)  that  he  is  ready  to  fix,  by  means  of  friendly 
nef^otiation.  and  on  the  basis  of  mutual  accommodation, 
the  degrees  of  latitude  and  longitude  which  the  two 
Powers  shall  regard  as  the  utmost  limit  of  their  possessions 
iind  of  their  establishments  on  the  north-west  coast  of 
America. 


Correspondence  between  Great^Britain 
and  Eussia. 
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Correspondence  between  Great  Britain 
and  Kussia. 


"  His  Imperial  ilajesty  is  pleased  to  believe  that  this 
negotiation  can  be  completed  without  difficulty  to  the 
mutual  satisfaction  of  the  two  States;  and  the  Cabinet 
of  Russia  can  from  this  moment  assure  the  Duke  ot 
Wellington  that  the  measures  of  precaution  and  super- 
vision which  will  then  be  taken  on  the  Russian  part 
of  the  coast  of  America  will  be  entirely  in  conformity 
with  the  rights  derived  from  sovereignty,  and  with 
the  established  customs  of  nations,  and  that  there  wiU 
be  no  possibility  of  legitimate  cause  of  complaint  agamst 
them." 


See  Appendix, 
vol.  ii,  Part  I, 
No.  15. 


See  Appendix, 
Tol  ii,  Part  I, 
No.  31. 


American  State 
Papers,  Foreign 
Relations,  vol.  v, 
p.  448. 


See  Appendix, 
vol.  ii,  Part  1 , 
No.  29. 


Again,  on  the  28tli  November,  1822,  the  Duke 
of  Wellington  addressed  a  note  to  Count  Lieven, 
containing  the  following  words  :— 

"  The  second  ground  on  which  we  object  to  the  Ukase  is 
that  His  Imperial  Majesty  thereby  excludes  from  a  certain 
considerable  extent  of  the  open  sea  vessels  of  other  nations. 
We  contend  that  the  assumption  of  this  power  is  contrary 
to  the  law  of  nations,  and  we  cannot  found  a  negotiation 
upon  a  paper  in  which  it  is  again  broadly  asserted.     We 
contend  that  no   Power  whatever   can   exclude   another 
from  the  use  of  the  open  sea.     A  Power  can  exclude  itself 
from  the  navigation  of  a  certain  coast,  sea,  &c.,  by  its  own 
act  or  engagement,  but  it  cannot  by  right  be  excluded  by 
another.     This  we  consider  as  the  law  of  nations,  and  we 
cannot  negotiate  upon  a  paper  in  which  a  right  is  asserted 
inconsistent  with  this  principle." 

At  an  early  date  in  the  course  of  the  negotia- 
tions with  the  United  States  and  with  Great 
Britain  the  execution  of  the  Ukase  beyond 
the  territorial  limit  of  3  miles  was  suspended. 
Indeed,  as  far  as  the  waters  of  Behring  Sea  are 
concerned,  it  may  safely  be  said  that  it  was 
never  put  into  practical  execution  beyond  this 
limit.  The  note  from  Count  Nesselrode  to  Mr. 
Middleton  on  the  subjectw^as  dated  the  1st  August, 
1822,  and  is  thus  alluded  to  by  Mr.  Middleton  in 
a  despatch  to  Mr.  Adams  of  the  19th  September, 
1823  :— 

"Upon  Sir  Charles  [Bagot]  expressing  his  wish  to  be 
informed  respecting  the  actual  state  of  the  noi^th-wcst 
question  between  the  United  States  and  Russia,  so  far  as 
it  might  be  known  to  me,  I  saw  no  objection  to  making  a 
confidential  communication  to  him  of  the  note  of  Count 
Nesselrode,  dated  the  1st  August,  1822,  by  which,  m  fact, 
staying  the  execution  of  the  Ukase  above  mentioned, 
Russia"  has  virtually  abandoned  the  pretensions  therein 
advanced. 

The  communication  to  the  British  Government 
on  the  same  subject  was  made  in  August  1823  m 


t1,P  .baue  of  an  extract  from  a  despatcli  from 
?::  l:lselrode  to  Count  Lie.en.  dated  t.e 
96th  June  1823.  The  following  passage  m  it 
hts  r;  complete  .as  the  aha—nt^  of 
the  unusual  claim  of  u^aritimc  jurisdiction . 
..That  the  Commanden  of    our  ships  ot    -r  mv. 

— the.  --:- ::r  .c";:;" 
— ir.o:rsr:Lt  the.  »i.t -^^^^^ 

,hat  surveillance  heyond  the  ^P'^^.f  "^^^f  ~ 

the  rene^val  of  'ts  pi"^e  ^^  settlements 

islands  on  xvhich  are  to  '^'^ J™  j  i,ed  in 

of  the  Company,  they  are  aU  indistmctiveiy        f 

,M3  general  rule.  ^^^^^^^^^  ^^  ^^^^^^,^  ^^^^  ^^^^^^ 

inst^cticns-^hich,  as  a  matter  of  f-^'  -  -/Jt; 
provisionally  the   effect  of   the  ^'f^'^^^'^^H^^^,^ 
ith  September,  1821-were  sent  from  St.  Peteisbur, 

only  in  August  of  last  year." 

Air    Lyall,    Chairman    of   the    Ship-owners'  See  Appeadix, 
Sodetv,  of  London,  wrote  on  the  19th  November   >.„,.  3a,  34,  a.d  35. 
7m  to  ^i^-  G.  Canning,  asking  whether  oflcial 
dJeChad  been  received   from   St.  Peterhiirg 
hat   the  LTkase    of   1821  Had   been  annuU  d 
Mr    Canning    baving    privately  submitted   bis 
proposed  reply  to  Count  Lieven  for  his  comments 
caused  the  following  letter  to  be  sent,  which  bad 
received  Count  Lieven's  ajjproval  :— 

..  I  am  d,rected  hy  Mr.  Secretary  Canning  ^  ae^ow-  Lo^  J-^Con.ng.  ^ 
,d,e  the  -ipt  of  your  let.r  0^^^^^^^^^  ^     W  .6, 


Correspondence  between  Great  Britain 
aud  Kussia. 

Abandonment  of  claim  to  extra- 
ordinary jurisdiction. 


WW   the   receipt   oi    youi    xcuw. -  November  26, 

expressing  a  ho/e  that  the  Ukase  of  September  X821  had  ^^ 


pn  aniiiiilea.  •      vol.  ii,  Part  1, 

mT  Canning  cannot  authorize  me  to  state  to  you  m  j,,         - 
Ml.  Cannin  ^anymlled:  because 


been  annulled. 


See  Appendix, 
ii,  Pai 

36.  i: 


distinct  terms  that  the  Lipase  has  been  ■":""^'^^ 
the  negotiation  to  which  it  gave  rise  is  still  pendmg 
eJbractag,  as  it  does,  many  points  of  great  intneacy  as 

wpll  as  importance.  . 

..But  I  am  directed  by  Mr.  Canning  to  acquaint  you 
that  orders  have  been  sent  out  by  the  Court  of  St.  Peters- 
b^xx.  to  their  Naval  Commanders  calculated  to  prevent 
an/coUision  between  Bussian  ships  and  those  o  other 
naLs,  and,  in  effect,  suspending  the  Ukase  of  September 
1821." 

On  the  15th  January,  1824,  Mr.  G.  Canning  See  Appendi. 
wrote  to  Sk  C.  Bagot,  the  British  Amhassador  at  ^^;  37 

St.  Petershnrg  :— 

The  questions  at  issue  between  Great  Britain 
and'  Bussia  are  short  and  simple.  The  Bussian  Ukase 
contains  two  objectionable  pretensions :  First,  an  extra- 
vacrant  assumption  of  maritime  supremacy ;  secondly,  an 
unwarranted  claim  of  territorial  domimons. 
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Correspondence  between  Great  Britain 
and  Eussia. 

Abandonment  of  claim  to  extra- 
ordinary jurisdiction. 


See  Appendix, 
\ol.  ii.  Part  I, 
No,  44. 


See  ante,  p.  32. 


..  As  to  the  first,  the  disavowal  of  Russia  is.  iu  substance 
all  ttt  we  could  desire.    Nothing  remains  for  negoUat.on 

:rridrsu.estedh.B..^ 

^''  :yrt 'Sssirrfurs: ;: ...  ms  notion 

Xd  a  c  afaUon  on  this  point  as  may  ^^e  -tisfa^^f^ 
t  yTur  Governnrent.  That  declaration  may  be  made  the 
preamble  of  the  convention  of  hmits 

A.ain,  in  a  despatch,   24th   July,  1824,  to 
Sir  C.  Bagot,  Mr.  G.  Camiing  says  :- 

Your  Excellency  will  observe  that  there  ate  but 
U-opoints  which  have  struck  Count  Lieven  as  susce^b  e 

^-         TiiP  fir^t  the  assumption  ot  the  base  oi 
„t  any  ciuest:on.    The  first  the  P^^  ^^  ^^^^  ^.^^  ^^ 

the  -™'™  ■   ™'^f  ,:  ^tension  of  the  right  of  the 
rSn    of  r  P:cific  to  the    sea  beyond  Behrrng 

Straits. 

*  * 

* 

''--'^-ri:-:oV:::;^:i^-^^^^^^^^ 

rl—    "-  :hich  this    additional   security  is 

'^^r^lf^Xf  creation    agreed    to    in    this 
.p.„?t;  Eussia  will  become  possessed,  hr  acknowledged 

.Jl..mayno— ^^^^^ 

,  aisposrtron   to   app  y    he     a^^^^  ^^  ^^.^^  .^  ^^^^^^^ 

:r::Si ::::;  but  the  shuttmg  .v «« Behrmg 

tX  or  the  power  to  shut  them  up  hereafter,  would  be 
n  thino  not  to  be  tolerated  by  England. 

::r"lirha:b:r>  and  is  St.  employed. 
eXprises  interesting  not  to  this  country  alone,  but  to 

fViP  whole  civilized  world. 

.  protection  given  by  the  Convention  to  the  Amencan 
coJs  of  each  Power  may  (if  it  is  thought  necessary)  be 
extended  in  terms  to  the  coasts  of  the  Euss:an  Asratre 
t '  toy  ■  but  in  some  way  or  other,  if  not  ur  the  form 
r  rescrited.  the  free  navigation  of  Behring  Strarts  and 
of  the  seas  beyond  them  must  be  secured  to  us. 


See  Appendix, 
vol.  ii,  Part  I, 
No.  52. 


I 


Mr  George  Canning  in  a  despatch  to  Miv 
Stratford  Canning,  .'ho  had  been  appom ted 
British  Plempotentiary  for  the  negotiation  of  a 
Convention  at  St.  Petersburg,  under  date  the 
8th  Dceember,  1824..  after  giving  a  summary  of 
r  negotiations  up  to  that  date,   goes  on  to 

say  •• — 


I 
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..  I.  .  comparatively  i.a«  ^^^^ 
or  postpone  aU  questions  ^^^'^^^^^^  pretea- 

sioDs  o!  the  Eussian  Lk.se  of  1821   o  e.c 

°- '''  '-''::■  r:-Vtir>^ria:r«fpu.u^cana 

without  compeUmg  u»  to  take  soui 

effectual  remonstrance  against  it.  ^^ 

..You.-iU  therefore  take  ^re.  -  '>-/-\,^^  ^,^,,,,,,, 

repress  any  attempt  '»  S'™  "';;^;f  :4\,„t  ,cserve  that 
of  the  negotiation,  and  will  d^'^^"'^   "  j,,,  British 

the  point  to  which  alone  *e  so  -Ud      '  ^.^^  ^^,^^, 
Government  and  the  3-lo-y  ^  f  «  J'  ^  ,  „,„„er  as 

->•  8-'  '-"Ortance  -^/-^^^e)  of  the  effect  of 
little  disagreeable  to  Kussia  db  i> 

the  Ukase  of!  821.  instruc- 

..That  this  Ukase  is  not  -f^J^^^^^n  Government 
.ions  have  heen  «-»»^7„  "re  execution  of 
to  their  crnuersnthejaafi  ^^^  ,.^^,.„^,,   „t   , 

its  provisions,  is  true ,    uu         f  -pvival  of  that 

pjshed  claim  is  no  ^^^'j;;;";!!  ^  I  V-iple 

re:n"oT;;::V-ei/e  -«,ana-en  v.^-e-  ;^ 
.,e  course  of  this  neg. -n  *-  ««  — ^  ,^^^^^^^    . 

59   [  .0]  ^"^^'^  ^°  f  Europe  in  the  provisions  of 

ZZ  at::  'sim'uar  presumption  to  he  raised  as  to  an 
acquiescence  in  the  Ukase  of  182L 

■•  The  ri"ht  of  the  subjects  of  His  Majest)  '"         ° 
freeb    n  the  Pacific  cannot  he  held  as  a  matter  of  indub 
lent    from   any  Power.      Having    once    heen  puhliclj 
ouestioned.  it  must  be  publicly  acknowledged 
'    .  W    d    not  desire  that  any  distmct  reference  should 
be  ilde  to  the  Ukase  of  1821 ;  but  we  do  feel  it  necessary 
thaT  h    statement  of  our  right  shoidd  he  clear  and  posi- 
W     and  that  it  should  stand  forth  in  the  Convention  in 
he  place  which  properly  belongs  to  it.  as  a  P^— *  -^j 
t  ntive  stipulation,  and  not  he  brought  in  as  ^  mci    ntal 
consequence  of  other  arrangements  to  which  we  attach 

'"T^rSla-r^rSie  front  of  the  Con^^^^^^^^^ 
conc^ucl   between  Eussia    and    the  United  States    o 
^erica  ;  and  we  see  no  reason  why  npon  similar  claims 
we  should  not  obtain  exactly  the  like  satisfaction 

.For  reasons  of  the  same  nature  we  cannot  consent 
that  the  liberty  of  navigation  through  Bermg  Straits 
should  be  stated  in  the  Treaty  as  a  boon  from  Kussia. 

^The  tendencv  of  such  a  statement  would  be  to  give 
conntenance  to  those  claims  of  exclusive  jurisdiction 
a!ltt  which  we,  on  onr  own  behalf,  and  on  that  of  the 
whole  civilized  xvorld,  protest. 

♦  ♦  * 


Correspondence  hetNveen  Great  Britain 
^  andliussia. 


Abandonment  of  claim  to  extra- 
ordinary jurisdiction. 


I 


47 


Correspondence  between  Great  Britain 
and  Russia. 

Abandonment  of  claim  to  extra- 
ordinary jurisdiction. 


"  It  will  of  coui'se  strike  the  Eussian  Plenipotentiaries 
that,  by  the  adoption  of  tlu;  American  Article  respecting 
navigation,  &c.,  the  provision  for  an  exclusive  fishery  of 
2  leagues  from  the  coasts  of  our  respective  possessions 
falls  to  the  ground, 

"  But  the  omission  is,  in  truth,  immaterial. 

"  The  law  of  nations  assigns  the  exclusive  sovereignty 
of  1  league  to  each  Power  on  its  own  coasts,  without  any 
specific  stipulation,  and  though  Sir  Charles  Bagot  was 
authorized  to  sign  the  Convention  with  the  specific  stipu- 
lation of  2  leagues,  in  ignorance  of  what  had  been  decided 
in  the  American  Convention  at  the  time,  yet,  after  that 
Convention  has  been  some  months  before  the  world,  and 
after  the  opportunity  of  consideration  has  been  forced 
upon  us  by  the  act  of  Russia  herself,  we  cannot  now 
consent,  in  negotiating  de  novo,  to  a  stipulation  which, 
while  it  is  absolutely  unimportant  to  any  practical  good, 
v/ould  appear  to  establish  a  contrast  between  the  United 
States  and  us  to  our  disadvantage." 


The  Treaty  (Great  Britain  and  Eussia) 
February  28,  1825. 


These  negotiations  resulted  in  a  Convention 
with  Great  Britain,  signed  on  the  28tli  February, 
1825,  hereinafter  referred  to. 


Protest  of  United  States  against 


Ukase  of  1821. 


Protest  of  the  United  States. 


On  the  30th  January  (11th  February),  1822, 

2nd  SesTf  Sen.         ^-  Pierre  de  Poletica,  the  Envoy  Extraordinary 

Ex.  Doc.  No.  106,    and   Minister   Plenipotentiary   of    the    Eussian 

Emperor,  transmitted  the  Ukase  to  Mr.  Adams, 

Secretary  of  State  for  the  United  States. 

Ibid.,  p.  205.  On  the  25th  February,  1822,  Mr.  Adams  wrote 

to  M.  Poletica : — 


"  Department  of  State,  Washington, 
"  Sir,  February  25,  1822. 

"I  have  the  honour  of  receiving  your  note  of  the 
11th  instant,  inclosing  a  printed  copy  of  the  Eegulations 
adopted  by  the  Eussian-American  Company,  and  sanc- 
tioned by  His  Imperial  Majesty,  relating  to  the  commerce 
of  foreigners  in  the  waters  bordering  on  the  establishments 
of  that  Company  upon  the  north-west  coast  of  America. 

"  I  am  directed  by  the  President  of  the  United  States  to 
inform  you  that  he  has  seen  with  surprise,  in  this  Edict, 
the  assertion  of  a  territorial  claim  on  the  part  of  Eussia, 
extending  to  the  51st  degree  of   north  latitude  on   this 
continent,  and  a  Eegulation  interdicting  to  all  commercial 
vessels  other  than  Eussian,  upon  the  penalty  of  seizure  and 
confiscation,   the   approach  upon   the   high    seas   within 
100  Italian  miles  of  the  shores  to  which  that  claim  is 
made  to  apply.     The  relations  of  the  United  States  with 
His   Imperial   Majesty    have   always  been   of  the   most 
friendly  character;    and  it  is  the  earnest  desire  of  this 
Government  to   preserve   them  in   that  state.      It  was 
expected,  before  any  Act  which  should  define  the  boundary 
[248]  H 
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between  the  territories  of  the  United  States  and  Eiissia  on 
this  continent,  that  the  same  would  have  been  arranged  by 
Treaty  between  the  parties.  To  exclude  the  vessels  of  our 
citizens  from  the  shore,  beyond  the  ordinary  distance  to 
which  the  territorial  jurisdiction  extends,  has  excited  still 
greater  sui-prise. 

"This  Ordinance  affects  so  deeply  the  rights  of  the 
United  States  and  of  their  citizens,  that  I  am  instructed  to 
inquire  whether  you  are  authorized  to  give  explanations  of 
the  grounds  of  right,  upon  principles  generally  recognized 
by  the  laws  and  usages  of  nations,  wliich  can  warrant  the 
claims  and  Kegulations  contained  in  it. 

"  I  avail,  &c. 
(Signed)  "John  Quixcy  Adams." 


Protest  of  United  States  against 
Ukase  of  1821. 


M.  de  Poletica  to 


It  will  be  observed  that  both  the  Ukase  and 
the  protest  apply  to  the  waters  from  Behring 
Strait  southward  as  far  as  the  51st  degree  of 
latitude  on  the  coast  of  America. 

On  the  28th  of  the  same  month  the  Russian 
Eepresentative  replied  at  leugth,  defending  the 
territorial  claim  on  grounds   of   discovery,  first  :\ir.  J.  Q.  Adams, 
occupation,    and    undisturbed    possession,    and  ^^j^erfcaV'state^^^' 
explaining    the    motive  which    determined   the  Papers,  Foreisrn 

X  •in  X  •      i?         •        j-i      TT1  Relations,  vol.  iv. 

Imperial  Grovernment  m  irammg  the  ukase.  861-862. 

He  wrote  :  —  See  Appendix, 

vol.  ii,  Part  II, 

"  I  shall  be  more  succinct.  Sir,  in  the  exposition  of  the  ^°  ^  • 
motives  which  determined  the  Imperial  Government  to 
prohibit  foreign  vessels  from  approaching  the  north-west 
coast  of  America  belonging  to  Eussia  within  the  distance 
of  at  least  100  Itahau  miles.  This  measure,  however 
severe  it  may  at  first  appear,  is,  after  all,  but  a  measure  of 
prevention.  It  is  exclusively  directed  against  the  culpable 
enterprises  of  foreign  adventurers,  who,  not  content  with 
exercising  upon  the  coasts  above  mentioned  an  illicit  trade 
very  prejudicial  to  the  rights  reserved  entirely  to  the 
Pvussian-American  Company,  take  upon  them  besides  to 
furnish  arms  and  ammunition  to  the  natives  in  the  Piussian 
possessions  in  America,  exciting  them  Hkewise  in  every 
manner  to  resist  and  revolt  against  the  authorities  there 
estabhshed. 

'•'  The  American  Government  doubtless  recollects  that 
the  irregidar  conduct  of  these  adventurers,  the  majority  of 
whom  was  composed  of  American  citizens,  has  been  the 
object  of  the  most  pressing  remonstrances  on  the  part  of 
Eussia  to  the  Federal  Government  from  the  time  that 
Diplomatic  ]\Iissions  were  organized  between  the  countries. 
These  remonstrances,  repeated  at  different  times,  remain 
constantly  without  effect,  and  the  inconveniences  to  wliich 

they  ought  to  bring  a  remedy  continue  to  increase 

"  I  ought,  in  the  last  place,  to  request  you  to  consider. 
Sir,  that  the  Eussiau  possessions  in  the  Pacific  Ocean 
extend,  on  the  north-west  coast  of  America,  from  Behrin(» 
Strait  to  the  51st  degree  oi  north  latitude,  and  on  the 
opposite  side  of  Asia  and  the  islands  adjacent,  from  the 


Eussian  Defence  of  Ukase. 


Ukase  based  on  doctrine  of 
mare  claiisiim. 
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Correspondence  between  United  States 
and  Eussia. 


same  strait  to  the  45th  degree.  The  extent  of  sea  of  which 
these  possessions  form  the  limits  comprehends  all  the 
conditions  which  are  ordinarily  attached  to  shut  seas 
{"  mers  fermees "),  and  the  liussian  Government  might 
consequently  judge  itself  authorized  to  exercise  upon  this 
sea  the  right  of  sovereignty,  and  especially  that  of  entirely 
interdicting  the  entrance  of  foreigners.  But  it  preferred 
only  asserting  its  essential  rights,  without  taking  any 
advantage  of  localities." 


50th  Cong.,  2nd 

Sess.,  Senate 

Ex.  Doc.  No.  106, 

p.  207. 

See  Appendix, 

vol.  ii,  Part  II, 

No  2. 


To  this  Mr.  Adams  replied  (30tli  Marcli,  1822). 
He  said : — 

"  This  pretension  is  to  be  considered  not  only  with 
reference  to  the  question  of  territorial  right,  but  also  to 
that  prohibition  to  the  vessels  of  other  nations,  including 
those  of  the  United  States,  to  approach  witliin  100  Italian 
miles  of  the  coasts.  From  the  period  of  the  existence  of 
the  United  States,  as  an  independent  nation,  their  vessels 
have  freely  navigated  those  seas,  and  the  right  to  navigate 
them  is  a  part  of  that  independence. 

"AVith  regard  to  the  suggestion  that  the  Eussian 
Government  might  have  justified  the  exercise  of  sove- 
reignty over  the  Pacilic  Ocean  as  a  close  sea,  loecause  it 
claims  territory  both  on  its  American  and  Asiatic  shores, 
it  may  suffice  to  say  that  the  distance  from  shore  to  shore 
on  this  sea,  in  latitude  51°  north,  is  not  less  than  90°  of 
longitude,  or  4,000  miles." 


M.  de  Poletica  to 
Mr.  J.  Q.  Adams, 
April  2,  1822. 
50th  Cong.,  2nd 
Sess.,  Senate  Ex. 
Doc.  No.  106, 
p.  208. 


The  E/Ussian  Representative  replied  to  this 
note  on  the  2nd  April  following,  and  in  the 
course  of  his  letter  he  said  : — 

"  In  the  same  manner  the  great  extent  of  the  Pacific 
Ocean  at  the  51st  degree  of  latitude  can  not  invahdate  the 
right  which  Eussia  may  have  of  considering  that  part  of 
the  ocean  as  close.  But  as  the  Imperial  Government  has 
not  thought  fit  to  take  advantage  of  that  right,  all  further 
discussion  on  this  subject  would  be  idle. 

"  As  to  the  right  claimed  for  the  citizens  of  the  United 
States  of  trading  with  the  natives  of  the  country  of  the 
north-west  coast  of  America,  without  the  limits  of  the 
jurisdiction  belonging  to  Eussia,  the  Imperial  Government 
will  not  certainly  think  of  limiting  it,  and  still  less  of 
attacking  it  there.  But  I  cannot  dissemble.  Sir,  that  this 
same  trade  beyond  the  51st  degree  will  meet  with 
difficulties  and  inconveniences,  for  which  the  American 
owners  will  only  have  to  accuse  their  own  imprudence 
after  the  publicity  which  has  been  given  to  the  measures 
taken  by  the  Imperial  Government  for  maintaining  the 
rights  of  the  Eussian- American  Company  in  their  absolute 
integrity. 

"  I  shall  not  finish  this  letter  without  repeating  to  you. 
Sir,  the  very  positive  assurance  which  I  have  already  had 
the  honour  once  of  expressing  to  you  that  in  every  case 
where  the  American  Government  shall  judge  it  necessary 
to  make  explanations  to  that  of  the  Emperor,  the  President 
L248]  H  a 
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most  conciliatory,  dispositions. 

^   1  T  i.r  ift9S  Mr.  Adams  wrote  to 
On  the  22iid  Jf ^'^ f  ^f'/'''^^,,,  Minister  at 
Mr.  Middleton,  the  Umted  States 

St.  Petersburg,  as  follows :  ^^  ^^^^ 

V        .1  P  tonour  of  the  Ukase,  the  pretensions  of  the  ^^^^^  ^^^^^^  j,, 
"  From  the  tenoui  ot  exchisive  territorial  p,,,  No.  100, 

Imperial  Government  extend  to  an  e  ^^^^       ^^^_ 

.•  .•      *,...«.  thp  45th  decree  of  north  iatiuiue,  u  ^     ^      ^^i^, 

Jurisdiction  from  tlie  45th      ^^  ^^^^^^  ,^  the  western  ^-  ..?[,,,  „, 

Asiatic  coast,  to  the  latitude  ot  o  ^^^^  ^^ 

^     4?  +i.a   American  Continent ;  and  tiiey  ci» 
coast  of  the  Amein^ciu  ^,,,i  thp  fishery  of  all 

Their  right  of  nav.gaUon  ^fj'^^'j.J,^^,  after  the 
beer>  in  constant  exerc.se  ftomea.U  ^^   ^^^^ 

Peace   of   1783,   throughou     ^''■^^°^'  ,,,,ptions 

S„.thern  0-,  ^^i-tj^^^^^^^^^^^^  far 

:r^:  ■;:tr  ^ncer  J,  a.  ^^^^^^^^^^^ 

islands  north  of  the  55th  degree  of  latrtude, 
existence  on  the  Continent  of  Amerrca  ^^^^^  ^^^ 

"The    correspondence  between   *\  .     ;  i^^^rof 

pepart»ent  <^^-rTZ^^^^  "^  '''^  ' 

Imperial  Ukase.     J-  i  i„,perial  Government 

under  the    expectation  that   f^'^J  ^^  ^.^^„ke  it 

conld  not  fail,  upon  a  review  "^^  ^^^^^  ,,^,,- 

"^^"Z  iL  — rtrrrL!lf  had  aU-ead, 
version  m  tills  couuM J,  n,  h,p  Worth  American 

;„  Unrrland     I  inclose  herewith  the  IS  oirn  a 
done  m  England  37,  which    contains  an 

Beview    tor  October  If  2,  No-      ',  ^^  ^^^ 

article  (p.  370)  written  by      P-^f  /       i,„a  I  refer 
subject;  and  for  the  view  "^f^^^^^^^i    Review,  the 

T  !  TL"  American  Eeview  it  will  be  seen 
article  in  the  Noa  „„„„p,ney,  and  of  uncon- 

that  the  rights  of  d^^veiy  ^^^  ^^  ^^^^^^ 

tested  possession,  aUegett  oy  m. 
foundation  in  fact." 


Correspondence  between  United  States 
and  Kussia. 


4 


Mv  Middleton,  writing  to  tUe  Secretary  of  Stete 
o£^he  United  States,  on  the  Ist  December 
1 823  inclosed  a  confidential  memorial  wliich 
S'del  -ith  tUe  claim  (which  is  properiy 
*!Lded  hy  him  as  an  attempt  to  extend  tern- 
tXl  iurisLtion  upon  the  theory  of  a  shut  sea 
and  having  no  other  basis)  :— 

..Tlie  extension  of  territorial  rights  to  tlie  distance  of  A-^«-f;|; 
100  mL  from  the  coasts  upon  two  opposite  continents,  „,.  ,ol.  v, 
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Correspondence  between  United  States 
and  Ixussia. 


See  Avpendix. 
vol.  ii,  I'art  II, 
No.  5. 


and  the  prohibition  of  approaching  to  the  same  distance 
from  these  coasts,  or  from  those  of  all  the  intervening 
islands,  are  innovations  in  the  law  of  nations,  and  measures 
unexampled.  It  must  thus  be  imagined  that  this  prohibi- 
tion, bearing  the  pains  of  confiscation,  applies  to  a  long 
line  of  coasts,  with  the  intermediate  islands,  situated  in 
vast  seas,  where  the  navigation  is  subject  to  innumerable 
and  unknown  difficulties,  and  where  the  chief  employment, 
which  is  the  whale  fishery,  cannot  be  compatible  with  a 
regulated  and  well-determined  course. 

"  The  right  cannot  be  denied  of  shutting  a  port,  a  sea, 
or  even  an  entire  country,  against  foreign  commerce  in 
some  particular  cases.  But  the  exercise  of  such  a  right, 
unless  in  the  case  of  a  colonial  system  already  established, 
or  for  some  other  special  object,  would  be  exposed  to  an 
unfavourable  interpretation,  as  being  contrary  to  the 
liberal  spirit  of  modern  times,  wherein  we  look  for  the 
bonds  of  amity  and  of  reciprocal  commerce  among  all 
nations  being  more  closely  cemented. 

"  Universal  usage,  which  has  obtained  the  force  of  law, 
has  established  for  all  the  coasts  an  accessory  limit  of  a 
moderate  distance,  which  is  sufficient  for  the  security  of 
the  country  and  for  the  convenience  of  its  inhabitants,  but 
which  lays  no  restraint  upon  the  universal  rights  of 
nations,  nor  upon  the  freedom  of  commerce  and  of  naviga- 
tion."    (Tattel,  Book  I,  Chapter  23,  section  289.) 


American  State 
Papers,  Foreign 
Relations,  vol.  v, 
pp.  465,  AGS. 


At  the  fourth  Conference  (Sth  March,  1824) 
which  preceded  the  signature  of  the  Treaty  of 
the  5th  (17th)  April,  1824,  ]Mr.  Middleton,  the 
United  States'  Representative,  submitted  to  Count 
Nessebode  the  following  paper  : — 


"  (Translation.) 

"  The  dominion  cannot  be  acquired  but  by  a  real 
occupation  and  possession,  and  an  intention  ('  animus  ')  to 
establish  it  is  by  no  means  suflBcient. 

"Now,  it  is  clear,  according  to  the  facts  established, 
that  neither  Eussia  nor  any  other  European  Power  has 
the  right  of  dominion  upon  the  Continent  of  America 
between  the  50th  and  60th  degrees  of  north  latitude. 

"Still  less  has  she  the  dominion  of  the  adjacent 
maritime  territory,  or  of  the  sea  which  washes  these 
coasts,  a  dominion  which  is  only  accessory  to  the  territorial 
dominion. 

"  Therefore  she  has  not  the  right  of  exclusion  or  of 
admission  on  these  coasts,  nor  in  these  seas,  which  are 
free  seas. 

"  The  right  of  navigating  all  the  free  seas  belongs,  by 
natural  law,  to  every  independent  nation,  and  even  con- 
stitutes an  essential  part  of  this  independence. 

"The  United  States  have  exercised  navigation  in  the 
seas,  and  commerce  upon  the  coasts  above  mentioned, 
from  the  time  of  their  independence ;  and  they  have  a 
perfect  right  to  this  navigation  and  to  this  commerce,  and 


they  can  only  be  deprived  of  it  by  their  own  act  or  by  a 
Convention." 

Convention  between  the  United  States  and  Russia. 

The  result  of  these  negotiations  between  the  The  Treaty  (Eussia  and  the  United 

United  States  and  Eussia  was   the  Convention  States),  April  17, 1824. 

of  the  I7th  April, 1 1824,  which  put  an  end  to  For  French  text, 
any  further  pretension  on  the  part  of  Russia  to  ^^^  ti^p"t'iil 
restrict  navigation  or  fishing  in  Behring  Sea,  so  No.  l. 
far  as  citizens  of  the  United  States  were   con- 
cerned. 

The  English  version  of  the  Convention  is  as  Blue  Book, 

follows* "United  States 

No.  1  (1891)," 
"ARTICLE  I.  p.  57. 

"  It  is  agreed  that  in   any  part  of   the  Great  Ocean,  Appendix,  vol.  iii. 
commonly   called   the  Pacific  Ocean,  or  South  Sea,  the  Navigation  o^Pacific  to  be  free, 

respective  citizens  or  subjects  of  the  High  Contracting 
Powers  shall  be  neither  disturbed  nor  restrained,  either  in 
navigation  or  in  fishing,  or  in  the  power  of  resorting  to  the 
coasts,  upon  points  which  may  not  already  have  been  occu- 
pied, for  the  purpose  of  trading  with  the  natives,  saving 
always  the  restrictions  and  conditions  determined  by  the 
following  Articles. 

"  ARTICLE  11. 

"With  a  view  of  preventing  the  rights  of  navigation 
and  of  fishing,  exercised  upon  the  Great  Ocean  by  the 
citizens  and  subjects  of  the  High  Contracting  Powers,  from 
becoming  the  pretext  for  an  ilhcit  trade,  it  is  agreed  that 
the  citizens  of  the  United  States  shall  not  resort  to  any 
point  where  there  is  a  Russian  Estabhshment,  without  the 
permission  of  the  Governor  or  Commander;  and  that, 
reciprocally,  the  subjects  of  Russia  shall  not  resort,  with- 
out permission,  to  any  Estabhshment  of  the  United  States 
upon  the  north-west  coast. 

"ARTICLE  IIL 

"  It  is,  moreover,  agreed  that  hereafter  there  shall  not 
be  formed  by  the  citizens  of  the  United  States,  or  under 
the  authority  of  the  said  States,  any  Estabhshment  upon 
the  north-west  coast  of  America,  nor  in  any  of  the  islands 
adjacent,  to  the  north  of  54°  40'  of  north  latitude;  and 
that,  in  the  same  manner  there  shall  be  none  formed  by 
Russian  subjects,  or  under  the  authority  of  Russia,  south 
of  the  same  parallel. 

"ARTICLE  IV. 

"  It  is,  nevertheless,  understood  that,  during  a  term  of 
ten  years,  counting  from  the  signature  of  the  present 
Convention,  the  ships  of  both  Powers,  or  which  belong  to 
their  citizens  or  subjects  respectively,  may  reciprocally 
frequent,  without  any  hindrance  whatever,  the  interior 
seas,  gulfs,  harbours,  and  creeks  upon  the  coast  mentioned 
in  the  preceding  Article,  for  the  purpose  of  fishing  and 
trading  with  the  natives  of  the  country. 
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Treaty  of  1824. 


'•Al^TICLE  V. 

"  All  spirituous  liquors,  fire-arms,  other  arms,  powder, 
and  mimitions  of  wai*  of  every  kind  are  always  excepted 
from  this  same  commerce  permitted  by  the  preceding 
Article ;  and  the  two  Powers  engage  reciprocally  neither 
to  sell,  or  suffer  them  to  be  sold  to  the  natives,  by  their 
respective  citizens  and  subjects,  nor  by  any  person  who 
may  be  under  their  authority.  It  is  likewise  stipulated 
that  this  restriction  shall  never  afford  a  pretext,  nor  be 
advanced,  in  any  case,  to  authorize  either  search  or  deten- 
tion of  the  vessels,  seizure  of  the  merchandize,  or,  in  fine, 
any  measures  of  constraint  whatever  towards  the  mer- 
chants or  the  crews  who  may  carry  on  this  commerce ; 
the  High  Contracting  Powers  reciprocally  reser^-ing  to 
themselves  to  determine  upon  the  penalties  to  be  incurred, 
and  to  inflict  the  punishments  in  case  of  the  contra- 
vention of  this  Article,  by  their  respective  citizens  or 
subjects. 

'•-  ARTICLE  VL 

""When  this  Convention  shall  have  been  duly  ratified 
by  the  President  of  the  United  States,  with  the  advice 
and  consent  of  the  Senate  on  the  one  part,  and  on  the 
other,  by  His  Majesty  the  Emperor  of  all  the  Ptussias,  the 
ratifications  shall  be  exchanged  at  "Washington  in  the 
space  of  ten  months  from  the  date  below,  or  sooner  if 
possible. 

"  In  faith  whereof  the  respective  Plenipotentiaries  have 
signed  this  Convention,  and  thereto  affixed  the  seals  of 
their  arms. 

"Done  at  St.  Petersburg  the  5th  (17th)  April  in  the 
year  of  Grace  1824. 

(L.S.)        "  Hexey  Middleton. 

(L.S.)        "  Le  Comte  C.  De  Xesseleode. 

(L.S.)  "  PlEREE  De  POLEnCA." 


*'i 


Treaty  (Great  Britain  and  Eussia), 
Eebruary  28,  1825. 


For  French  text, 
see  Appendix, 
vol.  ii,  Fart  III, 
No.  2. 


Navigation  of  Pacific  to  be  free. 


See  Blue  Book, 
"  United  States 
No.  1  (1891)," 
p.  58. 
Appendix,  vol.  iii. 


Convention  heiiceen  Great  Britain   and  Russia. 

The  negotiations  between  Great  Britain  and 
Eussia  resulted  in  tlie  Conyention  of  the  25tli 
Uebruai'y,  1S25. 

The  following  is  the  English  translation  of  this 
Convention  : — 

"ARTICLE  I. 

"It  is  ^reed  that  the  respective  subjects  of  the 
Hi^li  Contractincr  Parties  shall  not  be  troubled  or  molested 
in  any  part  of  the  ocean,  commonly  called  the  Pacific 
Ocean,  either  in  navigating  the  same,  in  fishing  therein,  or 
in  landing  at  such  parts  of  the  coast  as  shaU  not  have 
been  already  occupied,  in  order  to  trade  ^vith  the  natives, 
under  the  restrictions  and  conditions  specified  in  the  fol- 
lowins  Articles. 
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"ARTICLE  II. 

"In  order  to  prevent  the  riglit  of  navigating  and 
fishing  exercised  upon  the  ocean  by  the  subjects  of  the 
Higli  Contracting  Parties,  from  becoming  the  pretext  for 
an  illicit  commerce,  it  is  agreed  that  the  subjects  of  His 
Britannic  Majesty  shall  not  land  at  any  place  where  there 
may  be  a  Eussian  establishment  without  the  permission  of 
tlie  Governor  or  Commandant;  and,  on  the  other  hand, 
that  Eussian  subjects  shall  not  laud  without  permission 
at  any  British  establishment  on  the  north-west  coast. 

"AETICLE  III. 

"The  line  of  demarcation  between  the  possessions 
of  the  High  Contracting  Parties  upon  the  coast  of  the 
continent  and  the  islands  of  America  to  the  north-^Yest, 
shall  be  drawn  in  the  manner  following  :— 

"Commencing  from  the  southernmost  part  of  the  island 
called  Prince  of  Wales'  Island,  which  point  lies  in  the 
parallel  of  54°  40'  north  latitude,  and  between  the  131st 
and  the    133rd   degree   of   west  longitude   (meridian   of 
Greenwich),  the  said  line  shall  ascend  to  the  north  alona 
the  channel  called  Portland  Channel,  as  far  as  the  point  of 
the  continent  where  it  strikes  the  56th  degree  of  north 
latitude;    from   this   last-mentioned  point,   the    line    of 
demarcation  shall  follow  the  summit  of  the  mountains 
situated  parallel  to  the  coast,  as  far  as  the  point  of  inter- 
section of  the  141st  degree  of  west  longitude  (of  the  same 
meridian)  ;  and,  finally,  from  the  said  point  of  intersection 
the  said  meridian-line  of  the  141st   degree,  in   its  pro- 
longation as  far  as  the  Frozen  Ocean,  shall  form  the  limit 
between  the  Eussian  and  British  possessions  on  the  conti- 
nent of  America  to  the  north-west. 


Treaty  of  1825 


"AETICLE  IV. 

"  With  reference  to  the  line  of  demarcation  laid  down 
m  the  preceding  Article,  it  is  understood  : 

"  1st.  That  the  island  called  Prince  of  Wales'  Island 
shall  belong  wholly  to  Eussia. 

"2nd.  That   wherever  the   summit   of  the   mountains 
which  extend  in  a  direction  parallel  to  the  coast,  from  the 
56th  degree  of  north  latitude  to  the  point  of  intersection 
of  the  141st  degree  of  west  longitude,  shall  prove  to  be  at 
the  distance  of  more  than  10  marine  leagues  from  the 
ocean,  the  limit  between  the  British  possessions  and  the 
line   of  coast   which  is   to   belong   to   Eussia,  as   above 
mentioned,  shall   be   formed   by  a   line   parallel   to   the 
windings  of  the  coast,  and  which  shall  never  exceed  the 
distance  of  10  marine  leagues  therefrom. 


"AETICLE  V. 

"It  is  moreover  agreed  that  no  establishment  shall 
be  formed  by  either  of  the  two  parties  within  the  limits 
assigned  by  the  two  preceding  Articles  to  the  possessions 
of   the   other;    consequently   British   subjects   shall  not 


^Treatj  of  1825. 
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Articles ;  and,  in  lu,.  „,,„    "        '^  ""  ^^^  ^^o  preceding 

"AETICLE  VI. 

"It  13  understood  that  the  subjects  of    Ri    p  •. 
Majesty,  from  whatever  quarter  thl  Bntannio 

from  the  oceau  or  from  the  •^'  "'^  """"'■  '"'^"'" 

for  ever  enjoy  th    ril  o  °'  *'  ^°"""^'"-  ^"^1 

any  hiudranoe  wha  ^e  i,!:"''""'  '"^'^■'  """^  -*™' 
-  their  cou.e  tow^d'th^  ^"^0  "'  ^'"^™  ''^^''• 
line  of  demarcation  upon  th!  W  Z""'  "^^"  "°^^  '^^ 
^"cle  III  of  the  presL^Cot'ntL    ""'  '"^""^^'^  ^ 

"AETICLE  ril. 

"It  is   also  understood   that    for    ^h. 

years  from  the  signature  ofT'  '^'''   '^    ^^^ 

vessels  of  the  tZZj         th^'^'.'^^''^^^^'^^'  ^^^ 

respective    subjects,    L^' Z^^  ^J^^  ^'^^^ 

frequent,  without  any  Hndr.n        V  ^'^''^^    ^^ 

-->  the  gulfs,  haven'  a^d        ::3:  ^^^  ^'  '''  ^^^^^ 
m  Article  III  for  thp  r  ^  "^^^'^  mentioned 

with  the  natives  '  ''""  °'  '^^^  -^  ^^  trading 

"AI?TICLE  nil 

^P-eof  ten  years  from"  dalf  t'ht  t'''  ""  ''' 
ratifications  of  the  present  Con  Lin  TP'  °'  '"^ 
an  extension  of  this  ten,,  „f ,  ''"^  '^^nt  of 

other  Po.-er,  th    Le™ ,  ^'"'  ''^^S  8'='"'^''  to  any 

Great  Britai^!  '°"°°  ^"^^  ^'  =-^-ted  also  tl 

"AETICLE  IX 

"The  above-mentioned  libertv  ..f  . 
apply  to  the  trade  i„  s„iw        ^ ,      '"°"«"<^«  ^tall  not 
other  arms,  ^npo  vder  ?     ,      '  ^''""'^'  ^  '''^-""'3,  or 

ContractinrlrsXtl  r '"^  ^'"^^^  ^  '''^  ^■=''' 
the  above-mentioned  articirtoLff"!  ""'  '°  P'^"^' 

~"ha.ever,tothe'S:;re:o:S"-"^''^ 

"ARTICLE  X. 

oc'iTL'ifmfy  :!:rjr  ''^"■''^"''''  ^^^  ^--^^ 

to  taie  shelter  in  the  ;«   of   he  r  ''""  "  '^  "''^^'"' 

he  at  liberty  to  refit  the^rto  "r?™  """''"■  ^''^^ 

necessary  stores,  and  to  pi!/"".''  "''^'  ^"h  all 

any  other  than  port  and  h'lb        T"'  "'*""*  P^^'^S 

the  same  as  tho.     nTd   h  '"'''  "'"■^''  ^>'^"  ^ 

Wever,thema:;;:;l^r;:Lrbe-     r^ 

have  landed.  ^    "^^  ^^^re  he  may 

[245] 
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"AETICLE  XI. 

"  In  every  case  of  complaint  on  account  of  an  infrac-  Treaty  of  1825. 

tion  of  the  Articles  of  the  present  Convention,  the  civil  - 

and  military  authorities  of  the  High  Contracting  Parties, 
without  previously  acting  or  taking  any  forcible  measure, 
shall  make  an  exact  and  circumstantial  report  of  the 
matter  to  their  respective  Courts,  who  engage  to  settle  the 
same  in  a  friendly  manner,  and  according  to  the  principles 
of  justice. 

"AETICLE  XII. 

"The  present  Convention  shall  be  ratified,  and  the 
ratifications  shall  be  exchanged  at  London  within  the 
space  of  six  weeks,  or  sooner  if  possible. 

"In  witness  whereof  the  respective  Plenipotentiaries 
have  signed  the  same,  and  have  affixed  thereto  the  seal  of 
their  arms. 

"Done  at  St.  Pctersburgh  the  16th  (28th)  day  of 
February,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  twenty-five. 

(L.S.)  "Stratford  Canning. 

(LS.)  "  The  Count  De  Nesselrode. 

(L.S.)  "Pierre  de  Poletica." 

Mr.  Stratford  Canning  to  Mr.  G.  Canning,  in 
liis  despatch  of  the  1st  March,  1825,  inclosing 
the  Convention  as  signed,  says : — 

'    "With  respect  to  Behring  Straits,  I  am  happy  to  have  See  Appendix, 
it  in  my  power  to  assure  you,  on  the  joint  authority  of  the  ^°^-  "»  ^^^^  ^' 
Russian  Plenipotentiaries,  that  the  Emperor  of  Russia  has 
no  intention  whatever  of  maintaining  any  exclusive  claim 
to  the  navigation  of  those  straits,  or  of  the  seas  to  the 
north  of  them." 

Mr.  S.  Canning,  in  a  further  despatch  to 
Mr.  G.  Canning,  3rd  (15th)  April,  1825,  said  :— 

".  .  .  .  With  respect  to  the  right  of  fishing,  no  explana-  IbiJ.,  No.  57. 
tion  whatever  took  place  between  the  Plenipotentiaries 
and  myself  in  the  course  of  our  negotiations.  As  no 
objection  was  started  by  them  to  the  Article  which  I 
oflfered  in  obedience  to  your  instructions,  I  thought  it 
dnadvisable  to  raise  a  discussion  on  the  question  ;  and  the 
distance  from  the  coast  at  which  the  right  of  fishing  is  to 
be  exercised  in  common  passed  without  specification,  and 
consequently  rests  on  the  law  of  nations  as  generally 
received. 

"  Conceiving,  however,  at  a  later  period  that  you  might 
possibly  wish  to  declare  the  law  of  nations  thereon,  jointly 
with  the  Court  of  Russia,  in  some  ostensible  shape,  I 
broached  the  matter  anew  to  Count  Nesselrode,  and 
suggested  that  he  should  authorize  Count  Lieven,  on  vour 
invitation,  to  exchange  notes  with  you  declaratory  of  the 
law  as  fixing  the  distance  at  1  marine  league  from  the 
•shore. 
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United  States'  interpretation  of  Kusso- 
Araerican  Treaty-I 


Wharto'.i,  Digest 
of  International 
Liw,  section  159, 
vol.  ii,  p.  22G. 


"  Count  Nesselrode  replied  that  ne  should  feel  em- 
barrassed in  submitting  this  suggestion  to  the  Emperor 
just  at  the  moment  when  the  ratifications  of  the  Conven- 
tion were  on  the  point  of  being  dispatched  to  London; 
and  he  seemed  exceedingly  desirous  that  nothing  should 
happen  to  retard  the  accomplishment  of  that  essential 
formality.  He  assured  me  at  the  same  time  that  his 
Government  would  be  content,  in  executing  the  Conven- 
tion, to  abide  by  the  recognized  law  of  nations  ;  and  that, 
if  any  question  should  hereafter  be  raised  upon  the  subject, 
he  should  not  refuse  to  join  in  making  the  suggested 
declaration,  on  being  satisfied  that  the  general  rule  under 
the  law  of  nations  was  such  as  we  supposed. 

"  Having  no  authority  to  press  the  point  in  question,  I 
took  the  assurance  thus  given  by  Count  Kesselrode  as 
sufficient,  in  all  probability,  to  answer  every  national 
purpose.  ..." 

The  claim  of  Russia  attracted  much  attention 
at  the  time. 

President  Monroe  wrote  to  Mr.  Madison  on  the 
2nd  August,  1824,  with  reference  to  the  Conven- 
tion of  that  year,  to  the  effect  that — 

"By  this  Convention  the  claim  to  the  mare  clausum 
is  given  up,  a  very  high  northern  latitude  is  established 
for  our  boundary  with  Eussia,  and  our  trade  with  the 
Indians  placed  for  ten  years  on  a  perfectly  free  footing, 
and  after  that  term  left  open  for  negotiation.  .  .  .  England 
will,  of  course,  have  a  similar  stipulation  in  favour  of  the 
free  navigation  of  the  Pacific,  but  we  shall  have  the  credit 
of  having  taken  the  lead  in  the  affair." 


Letters  and 
writings  of  James 
Aladison,  Phila- 
delphia, 1865, 
p.  446. 


In  answer  to  the  ahove,  Mr.  Madison  wrote  to 
President  ^Fonroe  on  the  5th  August,  1824 : — 

"  The  Convention  with  Eussia  is  a  propitious  event,  as 
substituting  amicable  adjustment  for  the  risk  of  hostile 
collision.  But  I  give  the  Emperor,  however,  little  credit 
for  his  assent  to  the  principle  of  '  mare  Liberater '  [sic]  in 
the  North  Pacific.  His  pretensions  were  so  absurd,  and 
so  disgusting  to  the  maritime  world,  that  he  could  not  do 
better  than  retreat  from  them  through  the  forms  of  nego- 
tiation. It  is  well  that  the  cautious,  if  not  courteous, 
policy  of  England  towards  Eussia  has  had  the  effect  of 
making  us,  in  the  public  eye,  the  leading  Power  in  arresting 
her  expansive  ambition." 


The  Ukase  never  enforced. 


See  letter  of 
S.  Canning  to 
G.  Canning, 
April  23,  1823. 
Appendix,  vol.  ii, 
Part  I,  No.  24. 
See  post,  p.  78. 


In  the  year  1822  the  Russian  authorities 
attempted  to  enforce  the  provisions  of  the  Ukase 
of  1821  and  seized  the  United  States'  brig 
"Pearl,"  when  on  a  voyage  from  Boston  to  Sitka. 
The  circumstances  of  this  case  are  stated  in  the 
next  Chapter. 

It  is  sufficient  for  the  present  purpose  to  note 
[248]  I  2 
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that  the  United  State3  at  once  protested,  the 
••Pearl"  was  released,  and  compensation  paid  for 
her  arrest  and  detention. 

This  is  believed  to  be  the  only  case  in  which 
any  attempt  was,  in  practice,  made  by  Russia  to 
interfere  with  any  ship  of  another  nation  in  the 
waters  in  question  outside  of  territorial  limits. 


The  facts  disclosed  in  this  Chapter  show  :— 

That  the  Ukase  of  the  Emperor  Paul  in  the 
year  1821— the  first  and  only  attempt  on  the 
part  of  Eussia  to  assert  dominion  over,  and 
restrict  the  rights  of  other  nations  in,  the  non- 
territorial  waters  of  the  North  Pacific,  including 
those  of  Behring  Sea— was  made  the  subject  of 
immediate  and  emphatic  protest  by  Great  Britain 
and  the  United  States  of  America. 

That  Bussia  thereupon  unequivocally  with- 
drew her  claims  to  such  exclusive  dominion  and 
right  of  control. 

That  the  Conventions  of  1824  and  1825 
declared  and  recognized  the  rights  of  the  subjects 
of  Great  Britain  and  the  United  States  to  navi- 
gate and  fish  in  all  parts  of  the  non-territorial 
waters  over  which  the  Ukase  purported  to 
extend. 
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"  Pacific  Ocean  "  as  used  in  the 
Treaty  of  1826. 


Chapter  III. 

Head  (C). — The  question  whether  the  body  of  water 
now  known  as  the  Behring  Sea  is  included  in  the 
phrase  "Pacific  Ocean,'*  as  used  in  the  Treaty  of 
1825  between  Great  Britain  and  Russia. 

It  will  be  remembered  that  tlie  Ukase  of  1821 
iacluded  the  Pacific  from  the  Bc^hrins;  Strait  south- 
ward  to  the  olst  parallel,  and  that  this  claim  was 
protested  agaiast  in  toto,  on  the  ground  that  the 
coast  was  almost  entirely  unoccupied,  and  that 
maritime  jurisdiction,  even  where  the  coast  was 
occupied,  could  not  extend  beyond  3  miles. 

In  the  first  Articles  of  the  Conventions  of 
1821  and  1S25  the  claim  to  an  extraordinary 
jurisdiction  at  sea  was  definitely  abandoned,  and 
the  abandonment  was  a  complete  withdrawal  of 
the  claim  made.  It  was  principally  against  this 
very  claim  that  the  protests  of  Great  Britain 
and  the  United  States  were  directed,  and  its 
relinquishment  was  therefore,  and  purposely, 
placed  at  the  head  of  each  of  the  resulting  Con- 
ventions. 

Article  I  of  the  Convention  between  Russia 
and  the  United  States  is  as  follows  : — 

"It  is  agreed  that  in  any  part  of  the  Great  Ocean, 
commonly  called  the  Pacific  Ocean,  or  South  Sea,  the 
respective  citizens  or  subjects  of  the  High  Contracting 
Powers  shall  be  neither  disturbed  nor  restrained,  either  in 
navigation  or  in  fishing,  or  in  the  power  of  resorting  to  the 
coasts,  upon  points  which  may  not  already  have  been 
occupied,  for  the  purpose  of  trading  with  the  natives, 
saving  always  the  restrictions  and  conditions  determined 
by  the  following  Articles." 

Article  I  of  the  Convention  between  Great 
Britain  and  Russia  is  as  follows  : — 

"  It  is  agreed  that  the  respective  subjects  of  the 
High  Contracting  Parties  shall  not  be  troubled  or  molested 
in  any  part  of  the  ocean,  commonly  called  the  Pacific 
Ocean,  either  in  navigating  the  same,  in  fishing  therein, 
or  in  landing  at  such  parts  of  tlie  coast  as  shall  not  have 
been  aheady  occupied,  in  order  to  trade  with  the  natives, 
nnder  the  restrictions  and  conditions  specified  in  the  fol- 
lowing Articles." 

It  has  been  contended,  however,  on  the  part 
of  the  United  States,  that  the  renunciation  of 
claims  contained  in  the  Articles  above  quoted 
did  not  extend  to  what  is  now  known  as  Behring 
Sea. 

On  this  point  Mr.  Blaine,  Secretary  of  State 
for  the  United  States,  writes : — 
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"  The  United  States  contends  that  the  Behring  Sea  was  Contention  of  the  United  States  that 

not  mentioned,  or  even  referred  to,  in  either  Ti-eaty,  and  E^^^^^^g  Sea^vasjiot  included, 

was  in  no  sense  inchided  in  the  phrase  '  Pacific  Ocean.'   Mr.  Blaine  to  Sir 
If  Great  Britain   can  maintain    her    position    that  the  J.  Pauncefote. 
Behring  Sea  at  the  time  of  the  Treaties  with  Eussia  of  ,,  UniteT States 
1824  and  1825  was  included  in  the  Pacific  Ocean,  the  No.  1  (1891)," 

Government  of  the  United  States  has  no  well-grounded  P-  ^'^• 

,  .   ^        .     .  ,       „  See  Appendix, 

complaint  against  her.  yo]  iij_ 

In    order    to    uphold     the     contention    thus  "  North-west  Coast." 

advanced  by  the  United  States,  it  is,  however, 
further  found  necessary  to  maintain  that  the 
words  "north-west  coast"  and  "north-west 
coast  of  America,"  which  frequently  occur  in  the 
correspondence  connected  with  those  Conven- 
tions, refer  only  to  a  portion  of  the  coast  of  the 
continent  south  of  Behring  Sea.  This  portion 
of  the  coast  Mr.  Blaine  endeavours  to  define 
precisely  in  his  letter,  which  has  just  been 
quoted,  illustrating  his  meaning  by  maps,  and 
seeking  to  restrict  the  application  of  the  term 
to  that  part  of  the  coast  which  runs  southward  Ibid.,  p.  38, 
continuously  from  the  60th  parallel. 

The  meaning  of  the  phrase  "  Pacific  Ocean  " 
and  that  of  the  term  "  north-west  coast "  are  thus 
intimatelv  associated  in  the  contention  of  the 
United  States,  and  it  will  be  convenient  to  treat 
them  together. 

Meaning  of  the  phrase   "  Pacific  Ocean"  and  the  Meaning    of    "Pacific   Ocean"    am! 

..  «  AT    at  i   ry      ^  }>    •     xi     rru     A'  J  "North-west  Coast"  in  the  Trea- 

term  "North-west  Coast      m  the  Treaties  and  ties  and  correspondence. 

Correspondence,  

It  will  be  found  that  such  a  construction  of  M.  de  Poletica  to 
these  phrases  as  Mr.  Blaine  has  striven  to  place  ^^c  ^^^^h  ,oon 

^  ^  ^  rebruary  28,  1822. 

upon  them  cannot  be  reconciled  with  the  corre-  See  Appendix, 
spondence.  ^°^;  \\  ^'^'^  ^^• 

In  the  first  place,  it  has  already  been  shown 
that  Russia's  object  was  not  the  acquisition  of 
the  control  of  the  sea  between  Behring  Strait  and 
latitude  51° — this  she  distinctly  denied  —but  the 
exclusion  from  her  coasts  in  Asia  and  America, 
and  on  the  islands,  of  the  traders  whose  ventures 
threatened  the  success  of  the  Russian- American 
Company. 

No  claim  had  been  advanced  by  Eussta  which 
could  possibly  render  a  distinction  between 
l^ehring  Sea  and  the  main  Pacific  of  the  slightest 
importance. 

On  the  contrary,  in  the  Ukase  of  1799,  Russia 
asserted  jurisdiction  over  her  subjects  on  all 
hunting  grounds  and  establishments  on  the 
coast  of  America  from  the  55°  north  latitude  to 
Behring  Strait  and  thence  southward  to  Japan, 
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Usage  of  the  terms  in  official 


correspondeuce. 


See  Appendix, 
vol.  i,  No.  1. 


Ibid.,  vol.  ii, 
Parti,  No.  1. 


and  on  the  Aleutian,  Kurile,  and  other  Islands 
in  all  the  "north-eastern"  ocean. 

In  1821,  Russia  was  endeavouring  to  assert 
a  title  to  the  whole  coast  from  Behring  Strait 
to  51°  north  latitude  on  the  American,  and 
latitude  45°  50'  on  the  Asiatic  coast. 

Her  claim  to  an  extraordinary  maritime  juris- 
diction over  the  non-territorial  waters  of  the 
ocean  was  definitively  abandoned  at  the  outset 
of  the  negotiations,  and  the  discussion  was 
thenceforward  confined  to  the  protection  of  her 
rights  within  temtorial  limits. 

Russia's  object  was  the  recognition  and  pro- 
tection of  the  Russian  Settlements  in  America. 
Accordingly,  the  Conventions  provide  against 
"illicit  commerce,"  landing  *'  at  any  place  [from 
Behring  Strait  to  the  southernmost  boundary] 
where  there  may  be  a  Russian  establishment 
without  the  permission  of  the  Governor  or  Com- 
mandant," and  against  the  formation  of  Establish- 
ments by  either  Power  (in  the  respective  Con- 
ventions) on  territory  claimed  by,  or  conceded  to, 
the  other. 

With  the  same  object  rules  were  made  by 
Russia,  headed  "  Rules  established  for  the  Limits 
of  Navigation  and  Order  of  Communication  along 
the  coast  of  the  Eastern  Siberia,  the  north-west- 
coast  of  America,  and  the  Aleutian,  Kurile,  and 
other  Islands."  This  obviously  included  the 
American  coast  of  Behring  Sea  in  the  term 
"north-west  coast." 

Baron  Nicolay,  writing  to  Lord  Londondery, 
31st  October  (12th  November),  1821,  says  :— 


Korth-west  Coast.'* 


"  Pacific  Ocean." 


"  (Translation.) 

"  The  new  Eegulation  does  not  forbid  foreign  vessels  to 

navigate  the  seas  which  wash  the  Russian  possessions  on 

the  north-west  coast  of  America  and  the  north-east  coast 

of  Asia. 

«  *  •  « 

"  On  the  other  hand,  in  considering  the  Russian  posses- 
sions which  extend  on  the  north-west  coast  of  America 
from  Behring  Strait  to  51°  of  north  latitude,  and  also  on 
the  opposite  coast  of  Asia  and  the  adjacent  islands,  from 

the  same  Strait  to  45°,  &c. 

*  *  *  * 

"For,  if  it  is  demonstrated  that  the  Imperial  Govern- 
ment would,  strictly  speaking,  have  had  the  power  to 
enthely  close  to  foreigners  that  part  of  the  Pacific  Ocean 
on  wiiich  our  possessions  in  America  and  Asia  border, 
there  is  all  the  more  reason  why  the  right,  in  virtue  of 
which  it  has  just  adopted  a  measure  much  less  generally 

restrictive,  should  not  ba  called  in  question. 

*  «  *  « 

"  The  officers  commanding  the  Russian  vessels  of  war. 
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which  are  to  see  to  the  maintenance  of  the  above-men- 
tioned arrangements  in  the  Pacific  Ocean,  have  been 
ordered  to  put  them  into  force  against  those  foreign 
vessels,  &c." 

In  this  note  "  north-Tvest  coast  of  America  " 
is  mentioned  three  times,  and  ia  each  case  the 
coast  of  Behrina:  Sea  is  included  in  the  term. 
"  Pacific  Ocean "  appears  twice,  and  in  both 
instances  includes  the  Behring  Sea. 

A  map,   published   officially  by  Paissian   au-  For  map,  see 
thorities,  of  which  a  copy  is  included  among  the  ^.PP'"'^''''  ''°^' '"' 
documents  annexed  to  this   Case  was  forwarded  See  Appendix, 
from   St    Petersburg  by   Sir  Charles    Bagot    to  y^^' *^'    ^^^  ' 
Lord  Londonderry,  in  a  despatch  dated  the  17th 
November,  1821,  in  which  it  is  thus  described  : — 

"  I  have  the  honour  to  transmit  to  your  Lordship,  under 
a  separate  cover,  an  English  translation  of  the  Ukase,  and 
I  at  the  same  time  inclose  a  Map  of  the  north-west  coasts 
of  Ameiica,  and  the  Aleutian  and  Kurile  Islands,  which 
has  been  published  in  the  Quartermaster-General's  Depart- 
ment here,  and  upon  which  I  have  marked  all  the  prin- 
cipal Russian  Settlements." 

It  will  be  seen  on  reference  to  this  Map  that  "  North-west  Coast." 

the  words  "  part  of  the  north-west  coast  of 
America"  include  the  whole  coast  line  from  a 
point  north  of  Behring  Straits  down  to  latitude 
54°  north. 

Again  Lord  Londonderry  writes  to  Count 
Lieven : — 

"  The  Undersigned  has  the  honour  hereby  to  acknow-   Lord  Londonderry 

ledge  the  note,  addressed  to  him  by  Baron  de  Nicolay  of  to  Count  Lieven, 

the   12th  November  last,  covering  a  copy  of  an  Ukase     '^""^'"X      '. 

'  °  ^-^  bee  Appendix, 

issued  by  His  Imperial  Majesty  the  Emperor  of  All  the  vol.  ii,  Fart  \, 

Eussias,  and  bearing  date  the  4th  September,  1821,  for  ^°-  '^ • 

various  purposes,  therein  set  forth,  especially  connected 

with  the   territorial   rights  of  his  Crown  on   the  north- 

western  coast  of  America,  hordering  upon  the  Pacific,  and 

the  commerce  and  navigation  of  His  Imperial  Majesty's 

subjects  in  the  seas  adjacent  thereto." 

And  Mr.  S.  Canniug  writing  in  Pebruary  1822 
to  Lord  Londonderry  from  Washington,  where 
he  was  then  British  Minister,  observes  : — 

"I  was  informed  this  morning  by  Mr.  Adams  that  the   ^jr.  Stratford 
Eussian  Envoy  has,  within  the  last  few  days,  communi-  Canninsr  to  the 
cated  officially  to  the  American  Government  an  Ukase  of  i  ^"^^"'h"^ 
the  Emperor  of  Russia,  which  has  lately  appeared  in  the  February  19,  1822. 
public  prints,  appropriating  to   the   sovereignty  and  ex-  ^*^®  Appendix, 
elusive  use  of  His  Imperial  Majesty  the  north-west  coast  >jo.  9. 
of  America  down  to  the  51st  parallel  of  latitude,  together 
with  a  considerable  portion  of  the  opposite  coasts  of  Asia, 
and  tlie  neighbouring  seas  to  the  extent  of  100  Italian 
miles  from  any  part  of  the  coasts  and  intervening  islands 
60  appropriated.     In  apprizing  me  of  this  circumstance, 
Mr.  Adams  gave  me  to  understand  that  it  was  not  the 
intention  of  the  American  Cabinet  to  admit  the  claim  thus 
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"  North-west  Coast." 


See  Appendix, 
vol.  ii,  fart  II, 
No.  1. 


"  Pacific  Ocean.' 


"  North-west  Coast." 


Huilsou's  Bay 
Company  to  the 
Marquis  of 
Londonderry, 
March  27,  1822. 
See  Appendix, 
vol.  ii,  Part  I, 
No.  10. 

Mr.  Adams  to 
Mr.  Rush,  July  22, 
1823.     American 
State  Papers, 
Foreiga  Relations, 
vol.  V,  p.  446. 
See  Appendix, 
vol.  ii,  Part  II, 
No.  4. 

See  Appendix, 
vol.  i,  Nos.  3  and  4. 


notified  on  the  part  of  Ptussia.  His  objection  appears  to 
lie  more  particularly  against  the  exclusion  of  foreign 
vessels  to  so  great  a  distance  from  the  shore." 

Ao-ain  M.  de  Poletica,  writing  to  Mr.  Adams 
on  the  28tli  Tobruary,  1822  :— 

"  The  first  discoveries  of  the  Eussians  on  the  north-west 
continent  of  America  go  back  to  the  time  of  the  Emperor 
Peter  I.  They  belong  to  the  attempt,  made  towards  the 
end  of  the  reign  of  this  great  Monarch,  to  find  a  passage 

from  the  icy  sea  into  the  Pacific  Ocean. 

*  *  *  * 

"  When,  in  1799,  the  Emperor  Paul  I  granted  to  the 
present  American  Company  its  first  Charter,  he  gave  it  the 
exclusive  possession  of  the  north-west  coast  of  America, 
which  belonged  to  Eussia,  from  the  5oth  degree  of  north 

latitude  to  Behring  Straits. 

*  *  *  * 

"  From  this  faithful  exposition  of  known  facts,  it  is  easy, 
Sir,  as  appears  to  me,  to  draw  the  conclusion  that  the  rights 
of  Eussia,  to  the  extent  of  the  north-west  coast,  specified 
in   the   Eegulation   of   the   Eussian-American   Company, 

rest,  &c. 

*  *  *  * 

"  The  Imperial  Government,  in  assigning  for  limits  to 
the  Russian  possessions  on  the  north-west  coast  of  America, 
on   the  one  side  Behring  Straits,  and  on  the  other  the  5lst 

degree  of  north  latitude,  has,  &c. 

*  »  ♦  * 

"  I  ought,  in  the  last  place,  to  request  you  to  consider, 
Sir,  that  the  Russian  possessions  in  the  Pacific  Ocean  extend 
on  the  north-ivest  coast  of  America  from  Behring  Straits  to 
the  olst  degree  of  north  latitude,  and  on  the  opposite  side 
of  Asia  and  the  islands  adjacent  from  the  same  strait  to 
the  45th  degree." 

Tliroughout  tliis  note  the  phrase  "  north-west 
coast "  includes  the  coast  of  Behring  Sea,  and  the 
last  passage  shows  unmistakably  that  the  Eussians 
at  that  time  regarded  the  Pacific  Ocean  as  ex- 
tending to  Behring  Strait. 

The  attention  of  the  British  GoTcrnment  was 
called  to  the  Ukase  by  the  Hudson's  Bay  Com- 
pany in  the  following  terms  -. — 

"  It  has  fallen  under  the  observation  of  the  Governor 
and  Committee  of  the  Hudson's  Bay  Company  that  the 
Eussian  Government  have  made  a  claim  to  the  north-west 
coast  of  America  from  Behring  Straits  to  the  51st  degree 
of  north  latitude ;  and  in  an  Imperial  Ukase  have  pro- 
hibited foreign  vessels  from  approaching  the  coast  within 
100  miles,  under  penalty  of  confiscation." 

Mr.  Adams,  in  1823,  dealt  with  the  Paissian 
claim  as  one  of  exclusive  territorial  right  on  the 
north-west  coast  of  America,  extending,  as  he  said, 
from  the  "northern  extremity  of  the  continent." 
Articles  in  +he  "Korth  American  Beview"  (vol.  xt, 
article  18),  and  ''Quarterly  Eeview"  (1821-22, 
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«..N         IT  1     1     J.  11      4.-     ^  ^P  +v.a                                "  North-west  Coast." 
vol.  xxvi,  p.  341),  published  at  the  time  ol"  the  

controversy,  and  already  referred  to  as  mentioned 

with  apprrobation  by  Mr.  Adams,  in  1824-25, 

use  the  words  "  north-west  coast "  with  the  same 

signification. 

Mr.  Adams,  in  his  despatch  of  the  22nd  July,   ^;;;;;;»^J^y„ 
1823,  to  Mr.  Middleton,  referred  to  the  Ukase  of    Relations,  vol  v, 
the  Emperor  Paul  as  purporting  to  grant  to  the  P-    ^  • 
American  Company  the  '=  exclusive  possession  of  f^fi^Pp^^Tui; 
the  norlh-ivest  coast  of  America,  which  belonged    No.  a. 
to  Eussia,  from  the  55th  degree  of  north  latitude 
to  Behring  Strait. 

The  fact  that  the  whole,  and  not  merely  a 
particular  portion,  of  the  territorial  and  maritime 
claim  advanced  by  the  Ukase  was  in  question, 
and  was  settled  by  the  Treaties  of  1824  and  1825 
also  appears  from  the  Memorial  laid  by  Mr. 
Middleton,  on  the  part  of  the  United  States, 
before  the  Uussian  Government  on  the  l7th 
December,  1823  : — 

"  With  all  the  respect  which  we  owe  to  the  declared  American  State 

intention  and  to  the  determination  indicated  by  the  Ukase,     ^^jo^'  ^°  '  ^' 

it  is  necessary  to  examine  the  two  points  of  fact ;  (1.)  -^  „      .         ,. 

^  T  1    ■       CI       •  J-  See  Appendix, 

the  country  to  the  south  and  east  of  Behring  btrait,  as  far  as   ^q]  jj^  pa^j  jj^ 

the  51st  degree  of  north  latitude,  is  found  strictly  unoccu'pied .  No.  5. 
(2.)  If  there  has  been, latterly,  a  real  occupation  of  this  vast 
territory  ?  .  .  .  .  The  conclusion  which  must  necessarily 
result  from  these  facts  does  not  appear  to  establish  that 
the  territory  in  question  had  been  legitimately  incorpo- 
rated with  the  Russian  Empire. 

"  Tlie  extension  of  territorial  rights  to  the  distance  of 
100  miles  from  the  coasts  upon  two  opposite  continents, 
and  the  prohibition  of  approaching  to  the  same  distance 
from  these  coasts,  or  from  those  of  all  the  intervening 
islands,  are  innovations  in  the  law  of  nations,  and  measures 
unexampled." 

In  an  earlier  part  of  the  same  paper,  Mr. 
Middleton  observes : — 

"  The  Ukase  even  goes  to  the  shutting  up  of  a  strait 
which  has  never  been  till  now  shut  up,  and  which  is  at 
present  the  principal  object  of  discoveries,  interesting  and 
useful  to  the  sciences. 

"  The  very  terms  of  the  Ukase  bear  that  this  pretension 
has  now  been  made  for  the  first  time." 

The   same   appears    from    Mr.    G.    Canning's  'Pacific  Ocean." 

despatch   to   Sir   C.    Basjot   of   the    24th   Julv,  c     a        i 

■•■  ^  "  '    bee  Appendix, 

1824  (Avhich  has  been  already  quoted  in  another  vol.  ii,  Fait  I, 

, .      V  ^Jo.  44. 

connection)  : — 

"  Your  Excellency  will  observe  that  there  are  but  two 

points  which  have  struck  Count  Lieven  as  susceptible  of 

any  question.     The  first,  the  assumption  of  the  base  of  the 

mountains,  instead  of  the  summit  as  the  line  of  boundary  ; 

the  second,  the  extension  of  the  right  of  navigation  of  the 

Pacific  fi>  the  sea  "beyond  Behring  Straits. 

«  «  «  • 
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"  Pacific  Ocean." 


See  ante.  p.  32. 


"  As  0  the  second  point,  it  is,  perhaps,  as  Count  Lieven 
remarks,  new.  But  it  is  to  be  remarked,  in  return,  that  the 
circumstances  under  -which  tliis  additional  security  is 
required  will  be  new  also. 

"  By  the  territorial  demarcation  agreed  to  in  this 
'  Projet,'  Eussia  will  become  possessed,  in  acknowledged 
sovereicrntY  of  both  sides,  of  Behring  Straits. 

"  The  Power  which  could  think  of  making  the  Pacific  a 
vmre  clausum  may  not  unnaturally  be  supposed  capable  of 
a  disposition  to  apply  the  same  character  to  a  strait  com- 
prehended between  two  shores  of  which  it  becomes  the 
undisputed  owner  ;  lut  the  shutting  up  of  Behring  Straits, 
or  the  pou-er  to  shut  them  up  hereafter,  would  he  a  thing  not 
to  he  tolerated  hy  England. 

"  Nor  could  we  submit  to  he  excluded,  either  positively  or 
constnictively,  from  a  sea  in  which  the  skill  and  science  of 
our  seamen  has  been  and  is  still  employed  in  enterprises 
interesting  not  to  this  country  alone,  hut  to  the  whole  civilized 
world. 

"  The  protection*  given  by  the  Convention  to  the 
American  coasts  of  each  Power  may  (if  it  is  thought 
necessary)  be  extended  in  terms  to  the  coasts  of  the 
Kussian  Asiatic  territory ;  but  in  some  way  or  other,  if 
not  in  the  form  now  prescribed,  the  free  navigation  of 
Behring  Straits,  and  of  the  sects  heyond  them,  must  be 
secured  to  us." 


It  would  have  been  of  little  advantage  to 
secure  tlie  right  to  navigate  through  Behring 
Strait  luiless  the  right  to  navigate  the  sea  leading 
to  it  was  secured,  which  would  not  have  been 
the  case  if  the  Ukase  had  remained  in  full 
force  over  Behring  Sea. 

The  frequent  references  to  Behring  Strait  and 
the  seas  bevond  it  show  that  there  was  no 
doubt  in  the  minds  of  the  British  statesmen  of 
that  day  that,  in  obtaining  an  acknowledgment 
of  freedom  of  navigation  and  fishing  throughout 
the  Pacific,  they  had  also  secured  this  right 
as  far  as  Behring  Strait. 

As  corroborative  proof  of  the  usual  practice  of 
the  British  naval  authorities,  in  the  nomenclature 
of  these  waters,  reference  may  be  made  to  the 
instructions  o^iven  in  1825  by  the  Lords  Com- 
missioners  of  the  Admiralty,  which  will  be  found 
in  the  "  Narrative  of  a  Voyage  to  the  Pacific  and 
Behring  Strait,  &c.,"  under  command  of  Captain 
F.  Vr.  Beechey,  R.N.,  in  the  years  1825-26-27-28, 
published  by  authority  in  London,  1831. 

These   mstructions   from   the  Lords  Commis- 


*  (i.e)  Bv  the  extension  of  territorial  jurisdiction  to  two 
leagues,  as  originally  proposed  in  the  course  of  the  negotiations 
between  Great  Britain  and  Russia. 
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sioners,  which  are  full  and  detailed,  make 
reference  only  to  Behring  Strait  and  the  Pacific 
Ocean,  and  do  not  mention  the  Sea  of  Kam- 
tchatka  or  Behring  Sea. 


Common  meaning  of  '^  Pacific  Ocean  "  and  ^^  North-  Common  meaning  of  "Pacific  Ocean' 

West  Coast:'  ^'''^  "  North-west  Coast." 

The  works  of  Mr.  Robert  Greenhow,  Trans-  'ecmowswor 
later  and  Librarian  to  the  United  States'  Depart- 
ment of  State  (well  known  in  connection  with 
the  discussion  of  the  "Oregon  question"), 
afford  a  detailed  and  conclusive  means  of  ascer- 
taining the  views  oificially  held  by  the  United 
States'  Government  on  the  meaning  of  Pacific 
Ocean,  Behring  Sea,  North-west  coast,  and  the 
extent  to  which  the  claims  made  by  llussia  in 
the  Ukase  of  1821  were  abandoned  by  the  Con- 
vention of  1824. 

A  "Memoir"  was  prepared   by  Mr.  Greenhow,    «  Memoir  Historical  and  Political  of  the  north-west  coast  of 

/-i-r»  +1-.^  ^ffi^,"«l  ,,„™ ^4.     £  HIT      X     x;i    X  •  /^i      •  North  America  and  the  adjacent  territories,  illustrated  by  a 

on  the  Olhcial  request  Ot  Mr.  L.  P.  Lmn,  Chairman        Map  and  a  geographical  view  of  these  countries,  by  Robert 

of  a  Select  Commiftpp  on  fho  Torrifnrv  nf  OvAo-nn  Greenhow,  Translator  and  Librarian  to  the  Department  of 

Ui  cl  OLILLI  V^Oinrailtee  on  tne  leultOiy  or  UiegOn,        state."     Senate,  26th  Cong.,  1st  Session  (174).  1840. 

by  order  of  Mr.  John  PorSVth,  Secretary  of  State.    ^^'  '"""'  Me«.oir   separately  printed  apparently  in  identical 
''  ►        '  J   "^  •^ULMVJK^.        form,  and  with  the  same  Map  and  pagination  Wiley  and 

It  includes  a  Map  entitled  *'  The  North-west  Coast     ^"tnam,  New  York,  i84o. 

of   North   America    and    adjacent    Territories," 

which  extends  from  below  Acapulco  in  Mexico 

to  above  the  mouth  of  the  Kuskoquim  in  Behring 

Sea,  and  embraces  also  the  greater  part  of  the 

Aleutian  chain. 

Touching  the  signification  of  the  terms  North-  «  North-west  Coast. ' 

west  coast  and  Pacific   Ocean,  and  the  meaning  

attached  to  the  relinquishment  of  Russian  claims 
by  the  Convention  of  1824,  the  first  part  of  the 
"  Memoir,"  under  the  heading  "  Geography  of 
e  Western  Section  of  North  America,"  contains 
the  following  passage  : — 

"The  north-west  coast^  is  the  expression  usually  em- 
ployed in  tlie  United  States  at  the  present  time  to 
distinguish  the  vast  portion  of  the  American  continent 
which  extends  north  of  the  40th  parallel  of  latitude  from 
the  Pacific  to  the  great  dividing  ridge  of  the  HocJcy 
Mountains,  together  with  the  contiguous  islands  in  that 
ocean.  The  southern  part  of  this  territory,  which  is 
drained  almost  entirely  by  the  Eiver  Columbia,  is  commonly 
called  Oregon,  from  the  supposition  (no  doubt  erroneous) 
that  such  was  the  name  apphed  to  its  principal  stream  by 
the  aborigines.  To  the  more  northern  parts  of  the 
continent  many  appellations,  which  will  hereafter  be 
mentioned,  have  been  assigned  by  navigators  and  fur 
traders  of  various  nation.s.  The  territory  bordering  upon 
the   Pacific   southward,  from   the   40th   parallel   to    the 

*  N.B. — The  italics  in   this  and   subsequent  quotations   are 
those  employed  by  Greenhow  himself. 
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extremity  of  the  peniusula  which  stretches  in  that 
direction  as  far  as  the  Tropic  of  Cancer,  is  called  California, 
a  name  of  uncertain  derivation,  formerly  applied  by  the 
Spaniards  to  the  whole  western  section  of  North  America, 
as  that  of  Flonda  was  employed  by  them  to  designate  the 
regions  bordering  upon  the  Atlantic.  The  north-west 
coast  and  the  west  coast  of  California  together  form  the 
v:est  coast  of  North  America;  as  it  has  been  found 
impossible  to  separate  the  history  of  these  two  portions, 
so  it  will  be  necessary  to  include  them  both  in  this 
geographical  view "'  (p.  1). 

Mr.    Greenliow     here     gires     the     following 

note  :  — 

"  In  the  following  pages  the  term  coast  will  be  used, 
sometimes  as  signifying  only  the  sea-shore,  and  sometimes 
as  embracing  ^the  whole  territory,  extending  therefrom  to 
the  sources  of  the  river  :  care  has  been,  however,  taken  to 
prevent  misapprehension,  where  the  context  does  not 
sufficiently  indicate  the  true  sense.  lu  order  to  avoid 
repetitions,  the  north-west  coast  will  be  understood  to  be 
the  nortJi-ioest  coast  of  North  America ;  all  latitudes  will 
be  taken  as  north  latitudes,  and  aU  longitudes  as  west  from 
Grecjiwich,  unless  otherwise  expressed." 


'■'  Pacific  Ocean." 


The  "Memoir  "  continues  as  follows  : — 

"  The  northern  extremity  of  the  west  coast  of  America 

is  Cajye  Prince  of  Wales,  in  latitude  of  65°  52',  which  is 

also  the  westernmost  spot  in  the  whole  continent ;  it  is 
situated  on  the  eastern  side  of  Bcering's  Strait,  a  channel 
51  miles  in  width,  connecting  the  Pacific  with  the  Arctic 
[or  Icy  or  North  Frozeti]  Ocean,  on  the  western  side  of 
which  strait,  opposite  Cape  Prince  of  Wales,  is  East  Cape, 
the  eastern  extremity  of  Asia.  Beyond  Beering  Strait  the 
shores  of  the  two  continents  recede  from  each  other.  The 
north  coast  of  America  has  been  traced  from  Cape  Pi-ince 
of  Wales  north-eastward  to  Cape  Barrow"  kc.  (pp.  3-4). 

The  relations  of  Behring  Sea  to  the  Pacific 
Ocean  are  defined  as  follows  in  the  '*'  Memoir  " : — 

"  The  part  of  the  Pacific  north  of  the  Aleutian  Islands 
which  bathes  those  shores  is  commonly  distinguished  as 
the  Sea  of  Kamtchatka,  and  sometimes  as  Behring  Sea,  in 
honour  of  the  Eussian  na\-igator  of  that  name  who  first 
explored  it "  (pp.  4-5). 

-The   Geography   of  Oregon   and  California  and  the  other  Ao'aln,     in     the     "  GcOgTaphv     of      OrCgOn     and 

territories   on    the   nirt1:-west  coast    of  North  America."  ^  ,     "  .* 

New  York,  1815.  California,"  Mr.  Greenhow  writes  : — 

"Cape  Prince  of  Wales,  the  westernmost  point  of 
America,  is  the  eastern  piUar  of  Behring  Strait,  a  passage 
only  50  imles  in  width,  separating  that  continent  from 
Asia,  and  forming  the  only  direct  communication  between 
the  Pacific  and  Arctic  Oceans, 
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"  The  part  of  the  Pacific  called  the  Sea  of  Kamtchatl:a,ox 
Behriiig  Sea,  north  of  the  Aleutian  chain,  likewise  con- 
tains several  islands,"  &c.  (p.  4). 

Greenliow's  "History"  was  officially  presented 
to  the  Government  of  Great  Britain  by  the 
Government  of  the  United  States  in  July  1845, 
in  connection  with  the  Oregon  discussion  and  in 
pursuance  of  an  Act  of  Congress.* 

In  this  History  the  Sea  of  Kamtchatka,  or 
Behring's  Sea,  is  again  referred  to  as  a  part  of  the 
Pacific  Ocean. 

In  respect  of  the  understanding  by  the  United 
States  that  the  claims  advanced  by  the  Ukase 
of  1821  had  been  entirely  relinquished  by  the 
Russian  and  United  States'  Convention  of  1824, 


"  Pacific  Ocean." 


"The  History  of  Oregon  and  California  and  the  other  terri- 
tcrics  on  the  north-west  coast  of  North  America,  by- 
Robert  Greenbow,  Translator  and  Librarian  to  the  Depart- 
ment of  State  of  the  United  States ;  author  of  a  Memoir 
Historical  and  Political  on  the  north-west  coast  of  North 
America,  published  in  1840  by  direction  of  the  Senate  of 
the  United  States."     New  York,  1845. 

This  is  a  second  edition,  and  in  the  preface  it  is  explained  that 
its  issue  was  rendered  necessary  to  supply  1,500  copies  of 
the  work  which  had  been  ordered  for  the  General  Govern- 
ment. 

Tlie  same  work.     First  edition,  London,  1844. 

Both  editions  contain  Maps,  which  appear  to  be  identical, 
but  different  frcm  the  Maps  accompanying  the  Memoir, 
though  including  nearly  the  same  limits  with  them. 


*  The  following  is  the  con-espondence  accompanying  the 
presentation  by  the  Government  of  the  United  States  :— 

"  Mr.  Buchanan  to  Mr.  Palcenlmm. 

"  Department  of  State,  Wasliington, 
"Sir,  "^%  12,  1845. 

"  In  pursuance  of  an  Act  of  Congress  approved  on  the 
20th  February,  1845,  I  have  the  honour  to  transmit  to 
you  herewith,  for  presentation  to  the  Government  of 
Great  Britain,  one  copy  of  the  'History  of  Oregon, 
California,  and  the  other  territories  on  the  North-west 
Coast  of  America,'  by  Eobert  Greenhow,  Esq.,  Translator 
and  Librarian  of  the  Department  of  State. 

"  I  avail,  &c. 
(Signed)  "James  Buchanan." 


"  Mr.  PaJcenham  to  the  Earl  of  Aberdeen. — {Received 

August  16.) 

"My  Lord,  "Washington,  July  29,  1845. 

"  I  have  the  honour  herewith  to  transmit  a  copy  of  a 
note  which  I  have  received  from  the  Secretary  of  State  of 
the  United  States,  accompanied  by  a  copy  of  Mr.  Green- 
how's  work  on  Oregon  and  Cahfornia,  which,  in  pursuance 
of  an  Act  of  Congress,  is  presented  to  Her  Majesty's 
Government. 

"Although   Mr.  Greenliow's  book  is  already  in  your 

Lordship's  possession,  I  think  it  right,  in  consequence  of 

the  olTicial  character  with  which  it  is  presented,  to  forward 

to  your  Lordship  the  inclosed  volume,  being  the  identical 

one  which  has  been  sent  to  me  by  Mr.  Buchanan. 

'•'I    have  not  failed    to   acknowledge    the   receipt  of 
Mr.  Buchanan's  note  in  suitable  terms. 

"  1  have,  &c. 
(Signed)  "E.  Pakenham  ' 
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Eussian  interpretation  of  "  Pacific 
Ocean." 


Tikhmenieff. 
See  Appendix, 
vol  i,  No.  5. 


1846. 


Ibid 


Interpretation  in  the  United  States. 

See  post,  p.  99. 


the  following  is   fouiKl  on  a   later  page  of  the 
volume  last  referred  to  : — 

"  This  Convention  does  not  appear  to  offer  any  grounds 
for  dispute  as  to  the  construction  of  its  stipulations,  but  is, 
on  the  contrary,  clear,  and  equally  favourable  to  both 
nations.  The  rights  of  both  parties  to  navigate  every  part 
of  the  Pacific,  and  to  trade  with  the  natives  of  any  places 
on  the  coasts  of  that  sea,  not  already  occupied,  are  first 
distinctly  acknowledged,  &c."  (p.  342). 

It  is  thus  clear,  as  the  result  of  the  investiga- 
tions undertaken  by  Greenhow  on  behalf  of  the 
United  States'  Government — 

That  Bshring  Sea  was  a  part  of  the  Pacific. 

That  the  north-west  coast  was  understood  to 
extend  to  Behriug  Strait. 

That  Piussia  relinquished  her  asserted  claims 
over  ''  every  part  of  the  Pacific." 

That  the  phrase  "  Pacific  Ocean  "  in  the  Treaty 
included  Behring  Sea  is  still  further  shown  by 
the  reply  of  the  Eussian  Government  to  Governor 
Etholin  in  1842,  when  he  wished  to  keep  Ameri- 
can whalers  out  of  Behring  Sea : — 

"  The  claim  to  a  mai-e  clausum,  if  we  wished  to  advance 
such  a  claim  in  respect  to  the  northern  yart  of  the  Pacific 
Ocean,  could  not  be  theoretically  justified.  Under  Article  I 
of  tlie  Convention  of  1824  between  Russia  and  the  United 
States,  which  is  still  in  force,  American  citizens  have  a  right 
to  fish  in  all  parts  of  the  Pacific  Ocean.  But  under 
Article  IV  of  the  same  Convention,  the  ten  years'  period 
mentioned  in  that  Article  having  expired,  we  have  power 
to  forbid  American  vessels  to  visit  inland  seas,  gulfs, 
harbours,  and  bays  for  the  purposes  of  fishing  and  trading 
with  the  natives.  That  is  the  hmit  of  our  rights,  and  we 
have  no  power  to  prevent  American  ships  from  taking 
whales  in  the  open  sea." 

Again,  in  the  reply  of  the  Russian  Government 
to  representations  of  the  Governor- General  of 
Eastern  Siberia  in  1846,  the  following  words 
occur : — 

"  We  have  no  right  to  exclude  foreign  ships  from  that 
part  of  the  great  ocean  which  separates  the  eastern  shore 
of  Siberia  from  the  north-western  shore  of  America,"  &c. 

The  instructions  which  were  finally  issued 
to  the  Russian  cruizers  on  the  9th  December, 
1853,  are  to  the  same  effect. 

The  Legislature  of  the  Territory  of  Washing- 
ton, in  1866,  referred  to  "  fishing  banks  known 
to  navigators  to  exist  along  the  Pacific  coast 
from  the  Cortes  bank  to  Behring  Strait." 
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It  is  clear  that  the  Honourable  Charles  Sumner, 
when  proposing  to  the  Senate,  in  the  year  1867, 
the  adoption  of  the  Treaty  of  Cession  of  Alaska, 
understood  the  words  "  North  Pacific "  in  the 
sense  in  which  these  words  are  defined  by  the 
authorities  just  cited.  In  his  speech  on  that 
occasion,  Mr.  Sumner  thus  referred  to  the  waters 
in  question : — 

"  Sea-otter  seems  to   belong   exclusively  to  the  North  See  Appendix, 

Pacific Its  present  zone  is  between  the  parallels  ^'°^-  '» •^°-  ^• 

of  60"^  and  65°  north  latitude  on  the  American  and  Asiatic 
coasts,  so  that  its  range  is  very  limited." 

Mr.  H.  W.  Elliott,  wlio  was  engaged  in  the  Report  on  the  Seal 

I  C  I  *1  Tl  (I  C     f\T     /V  1 51  ^  K  f) 

study  of  the  seal  islands  of  Alaska  for  the  United  Washington,  issi, 
States'  Government  as  late  as  the  year  1881,  in  PP-  ^>  7- 
his  official  Keport  on  the  seal  islands  of  Alaska 
remarks,  concerning  the  seals  : — 

•'  Their  range  in  the  North  Pacific  is  virtually  confined  to 
four  islands  in  Bering  Sea,  namely,  St.  Paul  and  St.  George, 
of  the  tiny  Pribyloff  group,  and  Bering  and  Copper  of  the 
Commander  Islands." 


Again,  he  says  : — 

'•'  In  the  North  Atlantic  no  suitable  territory  for  their 
reception  exists,  or  ever  did  exist ;  and  really  nothing  in 
the  North  Pacific  beyond  what  we  have  designated  in 
Bering  Sea." 


He  also  describes  the  rookeries  in  Behrins:  Sea 
as  "North  Pacific  rookeries." 
And  writes  further : — 

"  Geographically,  as  well  as  in  regard  to  natural  history.  Ibid.,  p.  110. 
Bering  Island  is  one  of  the  most  curious  islands  in  the 
northern  jMrt  of  the  Pacific  Ocean." 

The  above  are,  however,  only  a  few  from 
among  very  many  similar  instances  w^hich  might 
be  quoted  of  the  continued  usage  of  the  name 
**  Pacific  Ocean  "  as  including  Behring  Sea. 

In  1882,  a  Notice  which  affected  part  of 
Okhotsk  and  Behring  Seas  was  published  by 
A.  K.  Pelikan,  His  Hoyal  and  Imperial  Majesty's 
Consul,  Yokohama,  on  the  15th  November,  1881, 
from  which  the  following  is  an  extract : 

"At  the  request  of  the  local  authorities  of  Behring  and  5()th  Cong.,  2nd 
other  islands,  the  Undersigned  hereby  notifies   that   the  ^*'^*-'  ?^"-  ^^• 
Kussian  Imperial  Government  publishes  for  general  know-  p  °C59  °'  ^°^' 
edge  the  following :  — 
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rac'ific. 


" '  1 .  Without  a  special  permit  or  licence  from  the 
Governor-General  of  Eastern  Siberia,  foreign  vessels  are 
not  allowed  to  carry  on  trading,  hunting,  fishing,  &c.,  on 
the  Eussian  coast  or  islands  in  tlie  Okhotsk  and  Behrini^ 
Seas,  or  on  the  north-eastern  coast  of  Asia,  or  within  their 
sea  boundary-line.' " 


5Cth  Con(T.,  2nd 
Sps?.,  Sena'e  Ex. 
Doc.  No.  106, 
p.  2f--2. 

See  Appendix, 
vol.  ii.  Part  If, 
No.  16. 


In  tlic  correspondence  between  the  United 
States  and  Russia,  toucliing  the  meaning  of  this 
Regulation,  the  Xotict  is  alluded  to  by  M.  de 
Giers  as  "relative  to  fishing,  hunting,  and  to  trade 
in  the  Russian  waters  of  the  Pacific,"  and  as 
relative  to  fishing  and  hunting  in  "  our  Pacific 
waters." 

In  the  same  correspondence  the  Secretary'  of 
State  of  the  United  States  and  the  United  States' 
Minister  at  St.  Petersburg  similarly  speak  of 
"  Pacific  Coast  fisheries  "  and  "  our  Pacific  Ocean 
fisheries." 

Writing  on  the  8th  (20th)  May,  1882,  to 
Mr.  Hoffman,  the  xlmerican  Minister  at  St. 
Petersburg,  M.  de  Giers  said  : — 

'•  Eefening  to  the  exchange  of  communications  which 
has  taken  place  between  us  on  the  subject  of  a  Xotice 
published  by  our  Consul  at  Yokohama  relative  to  fishing, 
lumting,  and  to  trade  in  the  Russian  vjaters  of  the  Pacific, 
and  in  reply  to  the  note  which  you  addressed  to  me,  dated 
the  15th  (27th)  March,  I  am  now  in  a  position  to  give 
you  the  following  information : — 

"  A  Xotice  of  the  tenour  of  that  annexed  to  your  note  of 
the  15th  March  was,  in  fact,  published  by  our  Consul  at 
Yokohama,  and  our  Consul-General  at  San  Francisco  is 
also  authorized  to  publish  it. 

"  This  measure  refers  only  to  proliibited  industries  and 
to  the  trade  in  contraband ;  the  restrictions  wliicli  it 
establishes  extend  strictly  to  tlie  territorial  waters  of  Eussia 
only.  It  was  requhed  by  the  numerous  abuses  proved  in 
late  years,  and  which  fell  with  all  theh  weight  on  the 
popidation  of  our  sea-shore  and  of  our  islands,  whose  only 
means  of  support  is  by  fishing  and  hunting.  These  abuses 
inflicted  also  a  marked  injury  on  the  interests  of  the 
Company  to  which  the  Imperial  Government  had  conceded 
the  monopoly  of  fisliing  and  hmiting  ('  exportation '),  in 
islands  called  the  '  Commodore '  and  the  '  Seals.' 

"  Beyond  this  new  Eegulation,  of  which  the  essential 
point  is  the  obligation  imposed  upon  captains  of  vessels 
who  desii'e  to  fish  and  to  hunt  in  the  Russian  waters  of  the 
Pacific  to  provide  themselves  at  Aladivostock  with  the 
permission  or  licence  of  the  Governor- General  of  Oriental 
Siberia,  the  right  of  fishing,  hunting,  and  of  trade  by 
foreigners  in  our  territorial  waters  is  regulated  by 
Article  560,  and  those  following,  of  vol.  xii,  Part  II,  of 
the  Code  of  Laws. 

"  Informing  you'of  the  preceding,  I  have,  &c." 

[248]  L 
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Bancroft  writes,  in  liis  ''  History  of  Alaska  " 
(pp.  19,  20) :  "  The  Anadir,  which  empties  into 
the  Pacific."  Again:  "Thus  the  Pacific  Ocean 
was  first  reached  by  the  Russians  on  the  shore  of 
the  Okhotsk  Sea."  And  yet  again  :  "  The  ascent 
of  the  Lena  brought  the  Russians  to  Lake  Baikal, 
and  showed  them  another  route  to  the  Pacific, 
through  China  by  way  of  the  Amoor." 

So,  in  1887,  it  is  found  that  the  American  £Oth  Cong.,  2nd 
Representative  at  St.  Petersburg  informed  Doc."'no"ioc,  '^ 
Mr.   Bavard    (I7th   "February,    1887)    that    the  p.  268. 

I  •-,  .,       n  ^  •  o  ^^^  Appendix, 

Notice  already  quoted  prohibits  fishing,  &c.,  on  vol.  ii,  Part  II, 
"  the    Russian     Pacific     coasts."       This    corre-  ^O'  '^^• 
spondence  related  to  a  seizure  which  had  been 
made  in  Behring  Straits. 


"  Pacific." 


Geographical  use  of  "  Pacific  Ocean  "  and  "  North" 

West  Coast:' 

In  the  discussion  of  the  question  of  jurisdic- 
tion between  the  United  States  and  Great  Britain 
sjoecial  reference  has  been  made  by  the  United 
States  to  the  marking  of  Maps,  from  which  it  has 
been  insisted  that  the  waters  of  Behring  Sea  had 
been  given  a  name  distinct  from  that  of  the 
Pacific  Ocean. 

Prom  this  it  was  urged  that  the  words  "Pacific 
Ocean ''  in  the  Conventions  were  used  with  great 
care,  so  as  to  reserve  under  the  exclusive  juris- 
diction of  Russia  the  waters  of  Behring  Sea. 

It  is,  however,  to  be  noted  in  studying  any  series 
of  Maps  chronologically  arranged,  particularly 
those  published  before  the  middle  of  the  present 
century,  that  Behring  Sea  is  frequently  without 
any  special  name,  though  the  adjoining  Sea  of 
Okhotsk  is  in  almost  every  instance  clearly 
designated. 

On  various  Charts  issued  by  the  United  States' 
Hydrographic  Office,  including  the  latest  and 
most  perfect  editions  now  in  actual  use,  the  ex- 
pression "Pacific"  or  "North  Pacific  Ocean"  is 
used  as  including  Behring  Sea,  This  appears 
from  the  titles  of  such  Charts,  of  which  the 
following  may  be  referred  to  : — 

No.  909.  Published  March  1883  at  the  Hydro- 
graphic  Office,  Washington,  B.C. :  — 

*' Pacific  Ocean.  Behring  Sea,  Plover  Bay, 
from  a  survey  by  Lieutenant  Maximov,  Imperial 
Russian  Navy,  1876." 

(Plover  Bay  is  situated  on  the  Asiatic  coast, 
near  the  entrance  to  Behring  Strait.) 


Geographical  use  of  "  Pacific  Ocean  " 
and  "  North-west  Coast." 


73 


'Tacific''  and  "North-west  CocOst"  in 
geographical  works. 


Malham,  John,  "  Naval  Gazetteer,"  Londou,  1795. 
Crookes,  R,  'General  Ga/.ctte.%"  12tb  ed.,  London,  1S02. 


Gallctti,  J.   G.   A.,  "  Aligemeines  Geographisches  Worter- 
bucb,"  Pesth,  1822. 


Xo.  910.  Published  October  1S32  at  the 
Hydro2:ra2)hic  Office,  AVa.shingtoii,  D.C. :  — 

"  Xorth  Pacific  Ocean.  Anadir  Bav,  Beliuinsr 
Sea.  From  a  Chart  by  Engineer  Bulkley,  of  New 
York,  in  1865,"  &e. 

(Anadir  Bay  is  situated  between  latitudes  64;"^ 
and  65°  on  the  Asiatic  side  of  Behring  Sea.) 

Similar  eridence  is  afforded  by  the  title-page 
of  the  work  issued  by  the  same  Hydrographic 
Office  in  1869,  as  follows  :  — 

"Directory  of  Behrinsj  Sea  and  the  coast  of 

Alaska Arrans^ed  from  the  Directory  of 

the  Pacific  Ocean." 

The  British  Admiraity  Chart  of  Behrinsr  Sea, 
corrected  up  to  Isorember  18S9,  but  originally 
compiled  in  18S4  (Xo.  24.60),  is  likewise  entitled 
as  follows  : — 

'•' Xorth-west  Pacific.  Kamchatka  to  Kadiak 
Island,  including  Behriug  Sea  and  Strait." 

The  definitions  touching  tho  Pacific  Ocean, 
Behring  Sea,  &c.,  to  be  found  in  gazetteers, 
dictionaries,  and  geographical  works,  both  of  the 
present  and  past  dates,  moreoyer,  show  conclu- 
siyely  that  Behring  Sea  was,  at  the  time  of  the 
Conyentions,  and  is  now,  understood  to  form  an 
integral  part  of  the  Pacific  Ocean. 

Such  formal  definitions  are  naturally  more 
trustworthy  than  inferences  drawn  from  the 
construction  of  Maps. 

A  few  of  these  will  suffice,  though  many  more 
might  be  quoted  : — 

"  Beering's  Straits,  wliich  is  the  passage  from  the  Xorth 
Pacific  Ocean  to  the  Arctic  Sea." 

"  Beering's  Island.     An  island  in  the  Pacific  Ocean. 
"  Kamschatka.     Bounded  east  and  soutli  by  Pacific."' 

••'Stilles  Meer.  Yoiu  5  uordl.  Br.  an  bis  ziir  Lerings- 
strasse  anfwaits  stets  heftige  Sturm  e." 


"  Dictionnaire  Geographiquc   Un'Tersel,"   Tom.  ir,  Paris,         "  Mer  Pacifique.      II  s'Jtend  du  nord    au    sud  depuis  le 

lS''3-33 

Cercle   Polaire    Arctique,   c"est-a-dire,   depuis   le  Detroit 

de  Behring,  qui  le  fait   communiquer  u  I'Ocean  Glacial 

Austral.'' 


Seitz,   Dr.   J.   C,,    "  Geographisches    Statistisches    Hand- 
worterbuch,"  Bd.  iii,  Pesth,  1822,  Halberstadt,  1S29. 


Arro^\ smith,  "  Grammar  of  Modem  Geography,"  Loadorij 
1832. 


"Stilles  Meer.  Vom  30  stidlicher  Breit-e  bis  zum  5 
nordhcher  Breite  verdient  es  durch  seine  Heiterkeit  und 
Stille  den  nameu  des  Stillen  Meers ;  vou  da  an  bis  zur 
Berin2;sstrasse  ist  es  heftisen  StUrmen  unterworfen.'' 

"  Bheriug's  Strait  connects  the  Frozen  Ocean  with  the 
Pacific, 

"  The  Anadh  flows  into  the  Pacific  Ocean. 

"  The  principal  gulfs  of  Asiatic  Eussia  are :  the  Gulf  of 
Anadir,  near  Bhering's  Strait ;  the  Sea  of  Penjina,  and  the 
Gulf  of  Okliotsk,  between  Kamtchatka  and  the  m?inland 
of  Pvussia — all  three  in  the  Pacific  Ocean." 

[248J  L  2 
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"L'Ocdan  Pacifique  Bor(5al  s'etend  depuis  le  Detroit  do  ''•Tp'^fj^'^f^p^^^ig^^fSisai^^^^^^^^^  ^''''  M^'le-Brun, 

Behring  jusqu'au  Tropique  de  Cancer." 

"  Le  Detroit  de  Behring.     A  commencer  par  ce  detroit  '^^'^^■>  ^'o^.  viii,  p.  4. 
le   Grand   Ocean    (ou   Ocean   Pacifique)   forme  la  limite 
orientale  de  I'Asie." 

"Behrino-    Tdetroit    celebre).        II    ioint    Ocean     Glacial    Langlois,   "Dktionnaire  de   OeogiapMe,"   T.  in.  i,  Paris, 
Arctique  au  Grand  Ocean," 

"The  Pacific  Ocean.  Its  boundary-line  is  pretty  well  "Feuny  Cyclopssdia/' vol.  xvii,  London.  1840. 
determined  by  the  adjacent  continents,  which  approach 
one  another  towards  the  north,  and  at  Behring's  Strait 
which  separates  them,  are  only  about  36  miles  apart. 
This  strait  may  be  considered  as  closing  the  Pacific  on  the 
north." 

"BehriniT  (Detroit  de)  a  lextremite  nord-est   de  TAsie,    " Bictionuaire  Universel  d'Histoiic  ct  de  GJograiaiie. '  par 
*=   ^  '  .  M.  N.  Bouillet,  PariB,  1842. 

s^pare   ce   continent   de   I'Anierique    et    1  Ocean    Glacial 

Arctique  de  I'Ocean  Pacifique. 

"  Behring  (Mer  de),  partie  de  I'Ocean  Pacifique." 

"  Behlino-  CD(^troit  de).      Canal  de  I'Ocean  ....  unissant   "  Didionnaire  Gcograpbique   et  Statistique,"   j.ar   Adrien 
°  ^  ^  ,  .         „       Guibert.     Tom.  i,  I'aris,  1850. 

les  eaux  de  I'Ocean  Pacifique  a  celles  de  TOccan  Arctique." 

"Pacific  Ocean.      Between  lonA'itude  70°  west  and  110°    ''I'h**    J^ew    American    Cyclupaedia,''    edited    bv    Geoi-c 

Ripley  and  Chailea  A.  Dana,  New  York,  1851. 
east,  that  is,  for  a  space  of  over  180°,  it  covers  the  greater 

part  of  the  earth's  surface,  from  Behring's  Straits  to  the 

Polar  Circle,  that  separates  it  from  the  Antarctic  Ocean." 

"Behring  Sea  is  that  part  of  the  North  Pacific  Ocean  "Harper's  statistical  Gazetteer  of  the  Wuiid,"  vol.  i,  by 
^  -^  1  1      r   o  1  1        J-  Collins  Smith,  New  York,  1855. 

between  the  Aleutian  Islands  m  latitude  5o    north  and 

Behring  Strait  in  latitude  Q)Q°  north,  by  which  latter  it 
communicates  with  the  Arctic  Ocean." 

"  Behring  Sea,  sometimes  called  the  Sea  of  Kamtchatka,  "Imperial  Gazetteer,"  vol.  i,  Glasgow,  i8j5. 
is  that  portion  of  the  North  Pacific  Ocean  lying  between 
the  Aleutian  Islands  and  Behring's  Strait." 

"  Behring  (Detroit  de).     Canal  du  Grand  Ocean  uni,SSant    "Grand    Dicliounaire    de    Geographie    Univcrselle,"    par 
1  J      ^u~\    '        -n     -c  \        n         1      Tr\    '        rn      •   i        S.  N.  Bescherelle,  Tom.  i,  Paris,  1856-57. 

les  eaux  de  1  (Jcean  Pacifique  a  celJes  tic  1  Ocean  Glacial  ' 

Arctique." 

"Pacific    Ocean.       Its    extreme    southern    limit    is    the   McCuUoch's    " Qeognphical    Dictionary,"    edited    by    F. 
Antarctic  Circle,  from  which  it  stretches  northward  tlirough  .      ■     .      ■      > 

132®  of  latitude  to  Behring's  Strait,  which  separates  it  from 
the  Arctic  Ocean." 

"  Behring  (Detroit  de).     Canal  ou  bras  de  mer  unissant  "Grand   Dictionnaire  Universel,"   par    P.    La  Eou.se, 
les  eaux  de  I'Ocean  Glacial  Arctique  ii  celles  de  I'Ocean 
Pacifique." 

"Behring    (Detroit     de).        Passage     (pli     unit     I'Ocean    ^^-  I^lartin,  "Nouveau  Dictionnairc  dc  Geographic  Univer- 

m      •   1    \      4-'  r^         1  n,    '       »  sclle,'- Tom.  i,  Paris,  1879. 

Glacial  Arctique  au  Grand  Ocean. 

"  Behring  Sea,  or  Sea  of  Kamchatka,  is  that  part  of  iJic  Lippineotrs  "  Ga  cttecr  oi  tlic  World,"  Philadelphia,  1380. 
North   Pacific   Ocean  between   the   Aleutian  Islands   in 
latitude  55°  north  and  Behring  Strait  in  latitude  66°  north, 
by  which  latter  it  communicates  with  the  Arctic  Ocean." 

"  Beringsstrasse.     Meerengc  das  nordostlichste  Eismeer  Rittcr's  "  GeogvapblichStatistisch  Lei.iion,"£d  i,  Leipzig, 
mit  dem  Stillen  Ocean  verbindend." 

"  Behring's  Strait,  connecting  the  North  Pacific  with  the    Blnc\ie"s   "  Modem   Cyclopaedia,"    vol.    i,    Loudon,    1889 
.      .•     r\  edition. 

Arctic  Ocean. 

"  Behring's  Sea,  sometimes  called  the  Sea  of  Kamchatka, 
is  that  portion  of  tlie  North  Pacific  Ocean  lying  between 
the  Aleutian  Islands  nnd  Behring's  Strait." 


n 

A-.ou.o(  Knsli«h^dA,nencaUjunsts.  Pinally,  a   l^nv  passages  may  be  quoted  from 

Euglish  and  Americnn  publicists  of  acknowledged 
eminence,  to  show  the  manner  in  Avbicli  the 
general  question  has  been  viewed  by  them 

national  Law,"  lutroductiou   to   the    Stuclv   of   International 

Y„1k."w2,  prss.    ^^"'"  ^'^  '^'^"'°"'  ^^«^  York,  1872,  p.  83  :- 

"Russia,  finally,  at  a  more  recent  date,  based  an  ex- 
clusive claim  to  the  Pacific,  north  of  the  51st  degree,  upon 
<^lie  ground  that  this  part  of  the  ocean  was  a  passage  to 
shores  l}dng  exclusively  witliin  her  jurisdiction.  But  this 
claim  was  resisted  by  our-  government,  and  withdrawn  in 
the  temporary  convention  of  1824.  A  treaty  of  the  same 
empire  with  Great  Britain  in  1825  contains  similar  con- 
cessions." 

'^'DSst"'of  Inter.       /""  referring  to  the  Eussian  Ukase  of   1821, 
natio'ial  Law,"         Wharton,  "  Digest  of  International  Law  of  the 

vll.t,'S;  T^  ^^""^'^   S^^t^^'"    ^Vashington,   1886,  vol.  i,  sec 
P  3.  tion  32,  p.  3,  speaks  of  Russia— 

"Having  asserted  in  1822  to  1824  an  exclusive  jm-isdic- 
tion  over  the  north-ivest  coast  and  waters  of  Ainericafrom 
Behring  Strait  to  the  fifty-first  degree  of  n<yrth  latitude." 

Havis, "Outlines  Mr.  Davis,  Assistant  Professor  of  Law  at  the 

Law/'Ne^York,     ^^^^ed  States'  Military  Academy,  "  Outlines  of 
1887,  p.  44.        '    International  Law,"  New  York,  1887,  p.  44  :— 

"  Piussia,  in  1822,  laid  claim  to  exclusive  jurisdiction 
over  that  part  of  the  Pacific  Ocean  lying  north  of  the 
51st  degree  of  north  latitude,  on  the  ground  that  it  pos- 
sessed the  shores  of  that  sea  on  both  continents  bevond 
that  hmit,  and  so  had  the  right  to  restrict  commerce  to 
the  coast  inhabitants." 

A  recent  United  States'  writer,  Professor  J.  B. 
Augell,  discussing  this  subject,  says  : — 

Jas.  B.  Angoli,  in         "  The  Treaty  of  1824  secured  to  us  the  right  of  naviga- 

tlie  '  Forum,''  tion  and  fishing  '  in  any  part  of  the  great  ocean,  commonly 

^•'ovembei- 18S9 ;  n    j    i      -r.     •,.      ^ 

••  American  Rights  ^^^^^^  ^^^^  Pacific  Ocean,  or  South  Sea,  and  (in  Article  lA^) 

in  Behring  Sea."       for  ten  years  that  of  frequenting  the  interior  seas,  gulfs, 

See  Appendix,  harbours,  and  creeks  upon  the   coast  for  the  purpose  of 

vol.  1,  .\o.  8.  fishing   and    trading.      At   the   exxnration   of   ten   years 

Ptussia  refused  to  renew  this  last  provision,  and  it  never 

was  formally  renewed.      But,  for   nearly   fifty   years  at 

least,   American   vessels    have   been   en^aijed   in   takinc^ 

whales  in  Behring    Sea  without  being  disturbed  by  the 

Eussian  Government.     Long  before  the  cession  of  Alaska 

to  us,  hundreds  of  our  whaling  vessels  annually  visited 

the  Arctic  Ocean  and  Behring  Sea,  and  brought  home  rich 

cargoes.     It  woidd  seem,  therefore,  that  Eussia  regarded 

Behring  Sea  as  a  part  of  the  Pacific  Ocean,  and  not  as  one 

of  the  'interior  seis,'  access  to  which  was  forbidden  ly  the 

termination  of  the  lYth  Article  of  the  Treaty." 
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Sir    E.    riiillimore,   in    the    2nd    edition    of  Phillimire, "  Inier- 
"  Commentaries  upon  International  Law,"  vol.  i,  "ationai  Law," 

^  '  '    2na  edition,  vol.  i, 

p.  2  LI,  remarks  : —  p.  241_[3rd  ediiion, 

"In  1822  Eussia  laid  claim  to  a  sovereignty  over  the 
Pacific  Ocean  north  of  the  51st  degree  of  latitude ;  but 
the  Government  of  the  United  States  of  America  resisted 
this  claim  as  contrary  to  the  principles  of  international 


p.  290]. 


law." 


Mr.  W.  E.  Hall,  ''Principles  of  International  Hall,  "inter- 
Law,"    Clarendon    Press,  Oxford,   3rd    edition,  "ationai  Law," 

1890,  p.  147:-  '3rded..on,p.U7. 

"Note. — A  new  claim  subsequently  sprung  up  in  the 
Pacific,  but  it  was  abandoned  in  a  very  short  time.  The 
Eussian  Government  pretended  to  be  Sovereign  over  the 
Pacific  north  of  the  51st  degree  of  latitude,  and  published 
an  Ukase  in  1821  prohibiting  foreign  vessels  from 
approaching  within  100  Italian  miles  of  the  coasts  and 
islands  bordering  upon  or  included  in  tliat  portion  of  the 
ocean.  This  pretension  was  resisted  by  the  United  States 
and  Great  Britain,  and  was  wholxy  given  up  by  Conven- 
tions between  the  former  Powers  and  Eussia  in  1824 
and  1825." 


The  arguments  contained  in  the  foregoing 
chapter  establish : — 

That  the  Treaty  of  1825  between  Great  Britain 
and  Eussia  applied,  and  was  intended  to  apply, 
to  all  tlie  non-territorial  waters  of  the  North 
Pacific,  extending  from  Behring  Strait  upon 
the  north  to  latitude  51°  upon  the  coast  of 
America,  and  to  latitude  45°  50'  upon  the  coast 
of  Asia  (being  the  whole  extent  of  sea  covered 
by  the  Ukase). 

That  at  no  stage  of  the  controversy  was  any 
distinction  draAvn,  or  intended  to  be  drawn, 
between  the  seas  to  the  north  and  the  seas  to  the 
south  of  the  Aleutian  Islands. 

That  Behring  Sea  was  included  in  the  phrase 
*'  Pacific  Ocean  "  as  used  in  the  Treaty  of 
3825. 

That  the  expression  ''north-west  coast  of 
America,"  or,  in  its  abbreviated  form,  "north- 
west coast,"  included  the  coast  up  to  Behrin"- 
Strait. 


77 


User  of  Waters  from  1821  to  18G7. 


Historical  Outline. 


1821. 


1822. 


1823 


Alaska,  pp.  534, 
535. 


North-west  Coast, 


Chapter  IV. 

Head  (D). — The  User  of  the  Waters  in  question 
from  1821  to  1867. 

As  regards  the  user  of  the  waters  in  question, 
it  has  been  shown  that  down  to  the  year  1S21 
Russia  made  no  attempt  in  practice  to  assert  or 
exercise  jurisdiction  over  foreign  vessels  when 
bevond  the  ordinarv  territorial  jurisdiction. 
With  the  exception  of  the  incidents  connected 
with  the  Ukase  of  1821.  already  referred  to  in 
Chapter  II,  the  same  is  true  of  the  period 
between  1821  and  1867. 

To  resume  the  historical  statement  in  chrono- 
logical order : — 

In  the  vear  1821  Mouravief  was  sent  out  to 
take  control  at  Sitka  under  the  new  Charter. 
He  assumed  the  name  of  ••'Governor"  in  place 
of  that  of  '•'  Chief  Manager,'"'  which  had  pre- 
viously been  employed. 

The   names   of   seven   trading-vessels   on    the 


Ibid.,  p.  540. 


vol.  i.pp.  3-10, 341.  north-west  coast  are  known  for  this  year.* 
Alaska,  pp.  537-         I^^  1S22,  the  Eussian  vessel  "  Kurik  "  arrived 
539.  at  Sitka  from  Kronstadt  with  supplies.     About 

the  close  of  the  year  the  Eussian  sloop-of-war 
"  Apollon  "  also  arrived,  with  instructions  that  all 
trade  with  foreigners  should  cease.  This  interdict 
remained  in  force  for  two  years,  and  seriously 
interfered  with  the  profits  of  the  Company. 
In  this  year  also  the  Eussian  sloops-of-war 
"Kreisser"  and  '-Ladoga"  arrived  to  enforce 
the  provisions  of  the  Tkase,  and  remained  for 

two  years. 

An  exploratoiy  expedition,  which  remained 
absent  two  years,  was  dispatched  from  Sitka  to 
the  eastern  shore  of  Behring  Sea. 
Ibid.,  pp.  536-539.  In  1S23,  a  famine  was  feared  at  Sitka  and  on 
the  coast,  and  the  '•'  Eurik  "  and  an  American 
vessel  which  had  been  purchased,  were  sent 
to    California    and    the    Sandwich    Islands    for 

supplies. 

Eeferrins:  to  this  incident,  Bancroft  writes  : — 


Il.id.,  p.  546.  ] 


Ibid.,  p,  53S. 


•  As  ill  this  instance,  the  Colonies  bad  frequently  been 
reheved  from  want  by  trade  with  foreigners  ;  end,  indeed, 


*  See  note  on  p.  19  referring  to  trading-vessels  on  the  north- 
west  coast.     None  of  these  tradirg- vessels  wer    Russian. 
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this  was  too  often  the  only  means  of  averting  starvation. 
Even  between  1818  and  1822,  when  supplies  were  com- 
paratively abundant,  goods,  consisting  mainly  of  provisions, 
were  obtained  by  traffic  with  American  and  English 
coasters  to  the  value  of  more  than  300,000  roubles  in 
scrip." 

In   tlie   same  year,   the   "  Rob    Eoy,"    from  North-west  Coast, 
Boston,  is  known  to  have  been  on  the  north-west  ^°   ''  ^' 

coast. 

In  182i,  Kotzebue,  in  the  ''  Predpriatie,"  called  Alaska,  p.  540.  1 S24. 

at  Sitka.     About  this  time  the  shareholders  of  ibid.,  p.  541. 
the    Russian    Company  protested    against    the 
interdict  of  foreign  trade,  and  Sitka  was,  in  con- 
sequence, again  opened  to  such  trade. 

Acting  under  the  authority  of  the  Ukase  of  Dali's  Alaska. 
1821,  the  United  States'  brig  '•'  Pearl,"  when  on  '^P*  ^^^'  '^'^'^■ 
a  vovasre  from  Boston  to  Sitka,  had  been  in  the 
year  1822  seized  by  the  Russian  sloop  "  Apollon." 
Count   Nesselrode,   iu    liis    despatch   to    Count 
Lieven  (26th  June,  1823),  when  communicating  See  Appendix, 
the  suspension  of  the  Ukase  of  1821,  says  the  j?^' g'y.  ^"^"^  ' 
advices  to  this  effect  were  sent  from  St.  Peters- 
burg in  August  of  1823,  and  that  the  officer  of 
the  "Apollon"  could  not  receive   them   before 
September  1824,  and  that,  therefore,   he  could 
not  have  known  of  them  at  the  "  time  of  the 
occurrence    of    the    incident    reported    by    the 
American  press." 

In    1824,    the    "  Pearl  "    was    released,    and  As  to  the  "  Pearl," 
compensation  was  paid  for  her  arrest  and  deten-  !^*^-  ^'p°"'"S  ^° 

•••  •*■  Ct.  Canning-, 

tion.  April  23,  1S2-3. 

In   the   same  year  four  vessels  are  recorded  Pafu*^ No.^24  ' ' 
as  having  visited  the  north-west  coast,  and  some  North-west  Coast, 
of  them  are  known  to  have  repeated  their  visits  ^°^'  ^'  ^'  ^"*^' 
in  later  years. 

In  1825,  the  "Elena"  arrived  at  Sitka  with  Alaska, p.  539.  1825 

supplies.       Kotzebue     also     again     called     at 
Sitka. 

Remonstrances  were  addressed  by  the  Russian-  ibid.,  p.  544. 
American  Company  to  the  Russian  Government 
as  to  the  effect  of  the  Conventions  of  1824  and 
1825.     The  name  of  but  one  vessel  trading  on 
the  north-west  coast  has  been  preserved  in  this  North-west  Coast, 
year.  ^°^-  '>  P-  341. 

In  1826,  Chistiakof  wrote  to  the  Directors  of  Alaska,  p.  582.  182G. 

the  Company,  asking  that  an  experienced  whaling 
master  should  be  sent  out.     In  July  of  this  year  Beechey's  Voyase 
Her  Majesty's  ship   "  Blossom,"  under   Captain  1?  ^^^  ^'^'"'^"^  ^"'^ 

T.        1  M     1    ii  1     -r.   1     .  Behrinff  Strait, 

Beechey,  sailed  through  Behrmg  Sea  into   the  London,  i83i, 
Arctic  Ocean.  ^°'-  "'  P-  336. 
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1827. 


Alaska,  p.  5-16. 


1828. 


1829. 


1830. 


1832  or  183.3. 


1833. 


1834. 


1836. 


Norlli-west  Coast, 
vol.  i,  p.  341. 


Alaska,  p.  546.^ 


Letter  of  Brewer  to 
Amor  J- ,  11.  R.,  Ex. 
Doc,  40th  Coijgr , 
2nd  Sess.,  No.  177, 
p.  85. 

Alaska,  p.  565. 


ibid.,  p.  547. 

North-west  Coast, 
vol.  i,  p  341. 


Alaska,  pp.  548- 
552. 


Ibid.,  p.  555. 


See  pos(,  p.  83. 
Ibid.,  p.  583. 


North-west  Coast, 
vol.  i,  p.  341. 


Ibid.,  pp.  341,  342. 


Sea  by  Etholen, 
in    command.      The 


In  1827,  Liitko,  sent  by  the  Russian  Govern- 
ment, arrived  at  Sitka,  and  thereafter  made 
explorations  in  the  Aleutian  Islands  and  in 
Behring  Sea. 

Two  vessels  only  of  the  trading  fleet  on  the 
north-west  coast  are  in  this  year  known  by 
name. 

In  1828,  two  vessels  belonging  to  Liitke's  ex- 
pedition carried  on  surveys  in  Behring  Sea.  The 
trading- vessel  "  Eliza  "  was  at  Sitka  in  this  year. 

In  the  years  1826,  1827,  and  1828  the  "  Chin- 
chella,"  a  United  States'  brig,  Thomas  Meek, 
master,  was  trading  between  Sitka  and  China. 

In  1829,  a  Russian  vessel  was  sent  from  Sitka 
to  Chile  to  trade.  Some  explorations  were  also 
made  by  the  Russians  in  the  inland  country. 

In  1830,  explorations  were  made  in  Behring 

"Wrangell  relieved  Chistiakof 
names  of  four  or  five 
foreign  vessels  trading  on  the  north-west 
coast  in  this  and  the  following  year  are  re- 
corded. 

In  1832  or  1883,  febenkof  established  a  post 
near  the  mouth  of  the  Yukon,  and  explorations 
were  conducted  inland. 

In  1833,  the  Hudson's  Bay  Company  sent  the 
British  vessel "  Dryad  "  to  form  an  Establishment 
at  the  mouth  of  the  Stikine,  but  Wransrell,  havino: 
heard  of  the  enterprise,  occupied  the  place  in 
advance,  and  turned  the  vessel  back.  Damages  to 
the  amount  of  20,000/.  were  claimed  through  the 
British  Government  from  Russia.  Tliis  will  be 
referred  to  later. 

A  United  States'  whaling  master,  under  a  five- 
years'  Contract  with  the  Russian  Company, 
arrived  at  Sitka,  but  achieved  little. 

In  1834,  the  name  of  but  one  of  the  foreign 
vessels  trading  on  the  north-west  coast  is 
recorded. 

In  1836,  the  "Eliza"  was  again  at  Sitka,  and 
three  foreign  trading-vessels  are  recorded  to  have 
visited  the  Alaskan  coast. 


Case  of  the  "  Loriot.*' 


The  case  of  the  "  Loriot." 


bring 


In   the  same  year  the   United    States 
"Loriof  sailed  from  the  Sandwich  Islands  for 
the  north-west  coast  of  America  for  the  purpose 
[248]  M 
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of    procuring    provisions,    and   also    Indians    to  Case  of  the  "  Loriot.  - 

hunt  for  sea-otters  on  the  coast.    When  in  the 

Harbour  of   Tuckessan,  latitude  54<°  55'  north, 

and  longitude  132°  30'  west,  a  Russian  armed 

bri^     ordered    the   ^'Loriot"    to    leave.      This 

action  was  based    on    the    expiration    of    the 

period  named  in  the  IVth  Article  of  the  Treaty, 

whereby,  for  ten  years  only,  liberty  to  touch  and 

trade  at  Russian  Establishments  on  the  coast  was 

granted. 

The  United  States  protested  against  the  inter-  50th  Ccn^.,  Qnd 

_.,,,,  ...  .1  Sess.,  Senate, 

ference  with  the  "  Loriot,"  characterizing  it  as  ^^  ^^^^  ^^  ^qq^ 
an  "outrage,"  and  the   following  is  an  extract  p.  233. 
from  instructions  which  were  sent  by  the  United  ^ee  ^PPe'^'^'^'^j.^ 
States'   Secretary   of   State   to  Mr.   Dallas,   the  No.  6. 
Minister  at  St.  Petersburg,  under  date  4th  May, 
1837  :-— 

"On  the  other  hand,  should  there  prove  to  be  no 
Russian  Establishments  at  the  places  mentioned,  this  out- 
rage on  the  '  Loriot '  assumes  a  still  graver  aspect.  It  is  a 
violation  of  the  right  of  the  citizens  of  the  United  States, 
immemorially  exercised,  and  secured  to  them  as  well  by 
the  law  of  nations  as  by  the  stipulations  of  the  1st  Article 
of  the  Convention  of  1824,  to  fish  in  those  seas,  and  to 
resort  to  the  coast,  for  the  prosecution  of  their  lawful 
commerce  upon  points  not  already  occupied.  As  such  it 
is  the  President's  wish  that  you  should  remonstrate,  in  an 
earnest  but  respectful  tone,  against  this  groundless  assump- 
tion of  the  Eussian  Fur  Company,  and  claim  from  His 
Imperial  Majesty's  Government  for  the  owners  of  the  brig 
'  Loriot,'  for  their  losses  and  for  the  damages  they  have 
sustained,  such  indemnification  as  may,  on  an  investigation 
of  the  case,  be  found  to  be  justly  due  to  them." 

Mr.  Dallas   subsequently  wrote  that  he  was  soth  Cong.,  2n(l 

led  to  believe  that  Russian  Establishments  had  Ex^.^docTno.  106, 

been   made   at   the   places   mentioned.      Never-  p-  234. 

theless,   the   United   States    contended    that   at  Soe  Appendix 

'  vol.  11,  Fart  II, 

the  expiration  of  the  IVth  Article,  the  law  of  No.  7. 
nations  practically  gave  United  States'  ships  the  l^i^-»  P-  236. 
privileges  therein  mentioned.  ^^^  vJP^-t  n, 

Mr.  Dallas  (16th  August,  1837)  wrote  to  the  No'.  8. 
Secretary  of  State : — 

"  The  1st  Article  asserts  for  both  countries  general  and  jbid.,  p.  234. 

permanent  rights  of  navigation,  fishing,  and  trading  with  See  Appendix, 

the  natives,  upon  points  not  occupied  by  either,  north  or  J;^^^-  'J'  ^'"'"^  ^*' 
south  of  the  agreed  parallel  of  latitude." 

Mr.  Porsyth,  Secretary  of  State  for  the  United  ibid.,  p.  2.36 
States,  writing  to  Mr.  Dallas  on  the  3rd  Novem-  f,f.  fi!"^'," fn, 
ber,  1837,  and  referring  to  the  1st  Article  of  the  No,  9 
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Case  of  the  "  Loriot."  Convention  of    April  1824  between   the  United 
States  and  Russia,  said  :— 

"  The  1st  Article  of  that  instrument  is  only  declaratory 
of  a  right  which  the  parties  to  it  possessed  under  the  law 
of  nations  without  conventional  stipulations,  to  wit,  to 
navigate  and  fish  in  the  ocean  upon  an  unoccupied  coast, 
and  to  resort  to  such  coast  for  the  purpose  of  trading  with 
the  natives. 

#  *  *  * 

"  The  United  States,  in  agreeing  not  to  form  new  esta- 
blishments to  the  north  of  latitude  of  54°  40'  N.,  made  no 
acknowledgment  of  the  right  of  Russia  to  the  territory 
above  that  line." 

And,  again: — 

"  It  cannot  follow  that  the  United  States  ever  intended 
to  abandon  the  just  right  acknowledged  by  the  1st  Article 
to  belong  to  them  under  the  law  of  nations— to  fre(iuent 
any  part°of  the  unoccupied  coast  of  North  America  for  the 
purpose  of  fishing  or  trading  with  the  natives.     All  that 
the  Convention  admits  is   an   inference  of   the  right  of 
Prussia    to    acquire    possession    by    settlement  north  of 
54°  40'  N.     Until  that  actual  possession  is  taken,  the  1st 
Article  of  the  Convention  acknowledges  the  right  of  the 
United   States   to   fish   and   trade  as  prior   to  its   nego- 
tiations." 

50th  Cong.,  2nd  In  Ms  despatch  of  the  23rd  February,  1838, 

Sess.,  Senate  Couut  Ncssobode,  the  Eussiau  Foreign  Minister, 

Ex.  Doc.  No.  106,  ,      .      Tir      T^   11 

p.  238.  wrote  to  Mr.  Dallas  : — 

VOL  tf  i'a" t  n,  "  It  is  true,  indeed,  the  1st  Article  of  the  Convention  of 

No.  10.  1824,  to  which  the   proprietors  of   the  '  loriot '  appeal, 

secures  to  the  citizens  of  the  United  States  entire  Uberty 
of  navigation  in  the  Pacific  Ocean,  as  well  as  the  right  of 
landing  without  disturbance  upon  all  points  on  the  north- 
west c°oast  of  America,  not  already  occupied,  and  to  trade 
with  the  natives." 

Again,  Mr.  Dallas,  in  a  despatch  to  Count 
Nesselrode,  dated  the  5th  (17th)  March,  1838, 
interpreted  Article  I  of  the  Convention  as  being 
applicable  to  any  part  of  the  Pacific  Ocean.  He 
wrote : — 

.  The  right  of  the  citizens  of  the  United  States 
Ibid.,  p.  241.  ^^  ^ -^-^  ^^^^  ^^^.^^  ^^^^^^  ^^^  ^^^.^  ^.g^^  ^Q  ^^.^^3  ^ith 

vol.  ii,Ta"  t  U,         the  aboriginal  natives  of  the  north-west  coast  of  America, 
No.  11.  without  the  jurisdiction  of  other  nations,  are  rights  which 

constituted  a  part  of  their  independence  as  soon  as  they 
declared  it.  They  are  rights  founded  in  the  law  of  nations 
enjoyed  in  common  with  all  other  independent  sovereign- 
ties, and  incapable  of  being  abridged  or  extinguished, 
[248]  ^  2 
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except  \vitli  tJieir  t)\vn  consent.     It  is  unknown  to  the  Case  of  the  "  Loriot. ' 

Undersigned  that  they  have  vohmtarily  conceded  these 
rights,  or  eitlier  of  them,  at  any  time,  through  the  agency 
of  their  Government,  by  Treaty  or  other  form  of  obhgatiou, 
in  favour  of  any  community. 


"  There  is  first  a  mutual  and  permanent  agreement 
declaratory  of  their  respective  rights,  without  disturbance 
or  restraint,  to  navigate  and  fish  in  any  part  of  the  Pacific 
Ocean,  and  to  resort  to  its  coasts  upon  points  which  may 
not  already  have  l)een  occupied,  in  order  to  trade  with 
the  natives.  These  rights  pre-existed  in  each,  and  were 
not  fiesli  liberties  resulting  from  the  stipulation.  To  navi- 
gate, to  fish,  and  to  coast,  as  described,  were  rights  of  equal 
certainty,  sj^ringing  from  the  same  source,  and  attached  to 
the  same  quality  of  nationality.  Their  exercise,  however, 
was  subjected  to  certain  restrictions  and  conditions,  to  the 
effect  that  the  citizens  and  subjects  of  the  contracting 
sovereignties  should  not  resort  to  points  where  establish- 
ments existed  without  obtaining  permission  ;  that  no 
future  establishments  should  be  formed  by  one  party  north, 
nor  by  the  other  party  south,  of  54°  40'  north  latitude ; 
but  that,  nevertheless,  both  might,  for  a  term  of  ten  years, 
without  regard  to  whether  an  establishment  existed  or  not, 
without  obtaining  permission,  without  any  hindrance 
whatever,  frequent  the  interior  seas,  gulfs,  harbours,  and 
creeks,  to  tish  and  trade  with  the  natives.  This  short 
analysis  leaves,  on  the  question  at  issue,  no  room  for  con- 
struction. 


"The  Undersigned  submits  that  in  no  sense  can  the 
fourth  Article  be  understood  as  implying  an  acknow- 
ledgment, on  the  part  of  the  United  States,  of  the  right  of 
Kussia  to  the  possession  of  the  coast  above  the  latitude  of 
54°  40'  north." 

I 
In    trausmitting    the   papers  relative   to  the  President 

"Loriot"    to   Congress,    the  President    of    the  J'^t'^I'^t 
United  States  observed  .- —  1 838,  State  Papers, 

by  Hertslet, 
"  The  correspondence  herewith  communicated,  will  show  ^°^*  ^^''^'  P*  ^^^^' 
the  grounds  upon  which  we  contend  that  the  citizens  of 
the  United  States  have,  independent  of  the  provisions  of 
the  Convention  of  1824,  a  right  to  trade  with  the  natives 
upon  the  coast  in  question  at  unoccupied  places,  liable, 
however,  it  is  admitted,  to  be  at  any  time  extinguished  by 
the  creation  of  Eussian  establishments  at  such  points. 
This  right  is  denied  by  the  Eussian  Government,  which 
asserts  that,  by  the  operation  of  the  Treaty  of  1824,  each 
party  agreed  to  waive  the  general  right  to  land  on  the 
vacant  coasts  on  the  respective  sides  of  the  decree  of 
latitude  referred  to,  and  accepted,  in  lieu  thereof,  the 
mutual  privileges  mentioned  in  Article  IV.  The  capital 
and  tonnage  employed  by  our  citizens  in  their  trade  with 
the  north-west  coast  of  America  will,  perhaps,  on  advertiuf 
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to  the  ofticial  statements  of  the  commerce  and  naNngation 
of  the  I'^nited  States  for  [the  last  few  years,  be  deemed  too 
inconsiderable  in  amount  to  attract  much  attention  ;  yet 
the  subject  may,  in  other  respects,  deserve  the  careful 
consideration  of  Congress." 

O 


Historical  outline  continued. 


1837. 


1838. 


1839. 


1840. 


1S41. 


1842. 


North-west  Coast, 
vol.  i,  p.  342. 

Alaska,  pp.  5.52, 
bbo. 


North-west  Coast, 
\ol.  i,  p.  242. 

Alaska,  pp.  556, 
557 


Ibid.,  p.  557. 


Ibid.,  p.  583, 
TikhmeniefF. 
See  Appendix, 
vol.  i,  No.  5. 


Alaska,  p.  559. 


Ibid.;  p.  568. 


Ibid.,  p.  583. 


To  return  again  to  the  clironological  order  of 
events : — 

In  1837,  one  foreign  trading-resssel  is  named  as 
having  been  on  the  north-west  coast. 

In  1838,  further  explorations  were  undertaken 
in  the  north  by  Chernof  and  Malakhof.  Three 
foreign  trading-vessels  are  noted  as  having  been 
on  the  north-west  coast  in  this  vear,  and  one  is 
known  to  have  visited  Alaskan  waters.     . 

In  1839,  a  Commission  met  in  London  to 
arrange  the  dispute  between  the  Hudson's  Bay 
and  Eussian-American  Companies,  arising  out  of 
the  interference  bv  Hussion  officials  with  the 
British  vessel  '"'Drvad."  The  claim  for  damages 
by  the  former  Company  was  waived,  on  condi- 
tion that  the  latter  should  grant  a  lease  of  all 
their  continental  territory  northward  to  Cape 
Spencer,  Cross  Sound  (about  latitude  5S°),  on  a 
fixed  rental.  This  arrangement  was  for  ten 
vears,  but  was  renewed  and  actuallv  continued 
in  force  for  twentv-ei^ht  vears. 

In  1840,  the  British  flag  was  hoisted  and 
saluted  at  the  mouth  of  the  Stikine,  the  Hudson's 
Bay  Company  taking  possession.  A  post  was 
also  established  by  the  Company  at  Taku  Inlet 

At  this  time  whalers  were  just  beginning  to 
resort  to  Behring  Sea  ;  from  1840  to  1842  a 
large  part  of  the  fleet  was  engaged  in  whaling 
on  the  "Kadiak  grounds."  Writing  in  1842, 
Etholen  says,  that  for  some  time  he  had  been 
constantly  receiving  reports  from  various  parts 
of  the  Colony  of  the  appearance  of  American 
whalers  in  the  neighbourhood  of  the  shores. 

In  the  same  year  Etholen  relieved  Kuprianof 
as  Governor  at  Sitka. 

In  1841,  the  Charter  of  the  Eussian- American 
Company  was  renewed  for  a  further  term  of 
twenty  years.  Etholen  reported  the  presence  of 
fifty  foreign  whalers  in  Behring  Sea. 

In  1842,  accordiug  to  Etholen,  thirty  foreign 
whalers  were  in  Behring  Sea.  He  asks  the 
Eussian  Government  to  send  cruizers  to  preserve 
this  sea  as  a  mare  clausum. 

His  efforts  were,  however,  unsuccessful^    the 
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Minister  for  Eoreign  Affairs  rex^lying  tliat  tlie 
Treaty  bet\veen  E-ussia  aud  the  United  States 
gave  to  American  citizens  the  right  to  engage' in 
fishing  ovei'  the  Trhole  extent  of  the  Pacific 
Ocean. 

In   the  same  year,    inland    explorations    bv  Alaska,  pp.  553, 

'         .  .  "    554 

Zagoskin,   which   continued    till    1844,    began. 

Sir  George  Simpson,  Governor  of  the  Hudson's  Ibid.,  pp.  558-560. 
Bay  Company,  reached  the  Stikine  post  just  in 
time  to  prevent  an  Indian  uprising.  He  also 
visited  the  Eussian  Establishment  at  Sitka  and 
comj)leted  an  arrangement  between  the  Com- 
panies to  interdict  trade  in  spirits  on  the  coast. 

About  this  time  the  Eussian- American  Com- 
pany became  alarmed  at  the  danger  to  their  fur 
trade.  Every  effort  was,  therefore,  put  forward 
by  the  Company  and  the  Governors  to  induce  the 
Eoreign  Office  of  the  Eussian  Government  to 
drive  off  these  whalers  from  the  coasts,  and  by 
excluding  them  for  a  great  distance  from  shore 
prevent  trespasses  on  shore  and  the  traffic  in 
furs. 

In  1843,  explorations  were  carried  out  by  the  Ibid.,  p.  576.  I843. 

Eussians  on  the  Sustchina  and  Coj^per  Elvers. 

The  whalers,  from  1843  to   1850,  landed   on  Ibid.,  pp.  583, 584. 
the  Aleutian   and   Kurile    Islands,    committing 
depredations.      United    States'   captains   openly 
carried  on  a  traffic  in  furs  with  the  natives. 

Tikhmenieff  writes  : — 

'■'  From  1843  to  1850  there  were  constant  complaints  by  Tikhmenieff. 

the  Company  of  the  increasing  boldness  of  the  whalers  "       ^^®  AppenoiX; 

vol.  1,  jNo.  5. 


In    1846   the    Governor- General    of    Eastern  1846. 

Siberia  asked  that  foreign  whalers  should  not  be 
allowed  to  come  within  40  Italian  miles  of  the 
Eussian  shores. 

Tikhmenieff  thus  describes  the  result  of  these 
representations : — 

"  The  exact  words  of  the  letter  from  the  Foreign  Office 
are  as  follows : — 

'"The  fixing  of  a  line  at  sea  within  which  foreio-n 
vessels  should  be  prohibited  from  whahng  off  our  shores 
would  not  be  in  acccordance  with  the  spirit  of  the  Conven- 
tion of  1824,  and  would  be  contrary  to  the  provisions  of 
our  Convention  of  1825  with  Great  Britain.  :\Ioreovor 
tlie  adoption  of  such  a  measure,  without  prehminary 
negotiation  and  arrangement  with  the  other  powers,  might 
lead  to  protests,  since  no  clen.r  and  uniform  agreement  has 
yet  been  arrived  at  among  nations  ia  regard  to  the  limit  of 
jurisdiction  at  sea.' 
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"  In  1847  a  rcpresentntion  from  Governor  Te])enkof  in 
regard  to  new  aggressions  on  the  part  of  the  whalers  gave 
rise  to  further  correspondence.  Some  time  before,  in 
June  1846,  the  Governor-General  of  Eastern  Siberia  had 
expressed  his  opinion  that,  in  order  to  limit  the  Avhaling 
operations  of  foreigners,  it  would  be  fair  to  forbid  them  to 
come  within  40  Italian  miles  of  our  s]iores,  the  ports  of 
Petropaulovsk  and  Okhotsk  to  be  excluded,  and  a  payment 
of  100  silver  roubles  to  be  demanded  at  those  ports  from 
every  vessel  for  the  right  of  whaling.  He  recommended 
that  a  ship  of  war  should  be  employed  as  a  cruizer  to 
watch  foreign  vessels.  The  Foreign  Office  expressly 
stated  as  follows,  in  reply : — 

"  '  We  have  no  right  to  exclude  foreign  ships  from  that 
part  of  the  Great  Ocean  which  separates  the  eastern  shore 
of  Siberia  from  the  north-western  shore  of  America,  or  to 
make  the  payment  of  a  sum  of  money  a  condition  to 
allowing  them  to  take  whales.' 

"  The  Foreign  Office  were  of  opinion  that  the  fixing  of 
the  line  referred  to  above  would  reopen  the  discussions 
formerly  carried  on  between  England  and  France  on  the 
subject.  The  limit  of  a  canon-shot,  that  is  about 
3  Italian  miles,  would  alone  give  rise  to  no  dispute.  The 
Foreign  Office  observed,  in  conclusion,  that  no  Power  had 
yet  succeeded  in  limiting  the  freedom  of  fishing  in  open 
seas,  and  that  such  pretentions  had  never  been  recognized 
by  the  other  Powers.  They  were  confident  that  the  fitting 
out  of  colonial  cruizers  would  put  an  end  to  all  difficulties ; 
there  had  not  yet  been  time  to  test  the  efficacy  of  this 
measure." 


1847. 
1848. 


Tikhmenieff. 
See  Appendix, 
vol.  i,  No.  5. 


1849. 


Alaska,  p.  584. 


1850. 


Ibid.,  p.  572. 


Ibid.,  pc  584. 


In  1847,  traffic  in  fur-seal  skins  was  carried  on 
by  a  United  States'  whaler  at  Behring  Island. 

In  1848,  foreign  whaling  vessels  entered  the 
Arctic  Ocean  by  way  of  Behring  Straits  for  the 
first  time. 

In  1849,  the  whaling  fleet  in  the  Arctic  and 
northern  part  of  the  North  Pacific  numbered 
299  vessels.  Two-thirds  of  these  are  said  to 
have  been  United  States'  vessels,  but  others 
were  French  and  English,  the  latter  chiefly  from 
Australasia.  A  Russian  Whaling  Company  for 
the  North  Pacific  was  formed  at  Abo,  in  Finland, 
with  special  privileges.  This  Company  sent  out 
six  vessels  in  all. 

In  1850,  the  British  vessels  "  Herald," 
"  Plover,"  and  "  Investigator,"  all  dispatched  in 
search  of  Sir  John  Pranklin's  expedition,  met  in 
Kotzebue  Sound,  after  passing  through  Behring 
Strait. 

In  the  same  year  an  armed  Russian  corvette 
was  ordered  to  cruize  in  the  Pacific,  and  in  this 
year  it  is  estimated  that  300,  and  in  later  year^ 
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as  many  as  500  foreign  whalers  visited  the  Arctic 
and  neighbouring  waters. 

Tebenkof's  administration  came  to  an  end  in  Alaska,  p.  585, 
tliis  year. 

In  1851,  iN-ulato,  a  fort  on  the  Yukon  some  H^^d.,  p.  572. 
way  inland,  was  surprised  by  Indians   and   the 
inmates  butchered,  including  Lieutenant  Barnard, 
an  English  officer  of  Her  Majesty's  ship  "Enter'  "  Encvdop^dia 
prise,"  one  of  the  ships  engaged  in  the  expedition  vof  xix",:''3oi 
m  search  of  Sir  John  Eranldin.    The  "  Enterprise  " 
passed  Behring   Strait    on    the  6th  May,  1851 
The  United  States'  whaling  fleet  is  said  to  have 
been  as  numerous  as  in  18^9. 

The  interval  between  the  close  of  Tebenkof's  ^'^^ka,  p.  586. 
administration   and    the   beginning   of    that   of 
A^oievodsky  was  filled  by  the  temporary  appoint- 
ment  of  Rosenburg  and  Rudakof. 

In  1852,  buildings  at  the  Hot  Springs,  near  Ibid.,  p.  574. 
Sitka,  were  destroyed  by  the  Indians. 

The  value   of  catch  of  the  whaling  fleet  in  Ibid.,  p.  669. 
the  North  Pacific  in  this   year  is  estimated  at 
14,000,000    dollars.     After    1852    the    whalin- 
industry  gradually  decreased.  "" 

In  1853,  war  impending  between  England  and  Ibid.,  p.  570 
Russia,  the  Hudson's  Bay  and  Russian-American 
Companies  influenced   their   respective  Govern- 
rnents  to  prohibit  hostilities  on  the  north-west 
coast  of  America. 

In  the  same  year  the  Russian-Americau  Com-  Tikh,„enieff 
pany  agam  sijecially  requested  the  Government  to  *'<'  App^"d'ix, 
prohibit  whalers  from  entering  Okhotsk  Sea,  but  "  '  "'"■  '• 
without  success.      Instructions   were,  however 
issued  to  E-ussian  cruizers  to  prevent  whalers  from 
entenng  bays  or  gulfs,  or  from  coming  within 
6  Italian  miles  of  the  shores. 
Tikhmenieff  gives  the  following  details  :- 
Some  time  before  the  Company  had  written  to 
the  Foreign  Office  (22nd  March,  1853)  :_ 

"  If  it  is  found  impracticable  entirely  to  prohibit  for  n   rhv 
time  fishing  by  foreigners  in  the  Sea  of  oLot     a    ar 
mlana  se„  would  it  no,  at  any  rate,  be  possible  offi    a^! 
to  prohibit  whalers  from  coming  dose  to  our  shores  7ud 
whaling  rn  the  bays  and  among  the  islands,  ^Z^t 
Tviclr      cruisers  of  the  ICamtchatka  «otiUa  for  t^^ 

the  9th  December,  1853.    The  cruizers  were  to 
Bee  that  no  whalera  entered  the  bays  or  gulfs 


1851- 


1832. 


1853. 


1854. 

Alaska,  p.  584 

Ibid.,  p.  585. 

1855. 

Ibid.,  p.  585. 

18  50. 

IWid.,  p.  584. 
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or  came  within  3  Italian  miles  of  the  shores 
of  Russian  America  (north  of  5t°  -.11'),  the 
Peninsula  of  Kamtchatka,  Siberia,  the  Kadjak 
Archipelago,  the  Aleutian  Islands,  the  PribylofC 
and  Commander  Islands,  and  the  others  in 
Behring  Sea,  the  Kuriles,  Sakhalin,  the  Shantar 
Islands,  and  the  others  in  the  Sea  of  Okhotsk 
to  the  north  of  46"^  30'  north.  The  cruizers 
were  instructed  constantly  to  keep  in  view 
that : — 

"  Our  Government  not  only  does  not  wish  to  prohibit 
or  put  obstacles  in  the  way  of  whaling  by  foreigners  in  the 
northern  part  of  the  Pacific  Ocean,  but  allows  foreigners 
to  take  whales  in  the  Sea  of  Okhotsk,  wliich,  as  stated  in 
these  instructions,  is,  from  its  geographical  2^osition,  a 
Russian  inland  sea."  (These  words  are  in  italics  in  the 
original.) 

In  1854,  525  foreign  whalers  were  in  Behring 
Sea     and     its     vicinity.      In     the     same     year 

Voievodsky  was  elected  Governor  for  the  Com- 

* 

pany. 

In  1855,  the  Abo  Whaling  Company  went  into 
liquidation. 

In  1856,  366  foreign  whalers  were  reported  as 
in  Behrin^f  Sea  and  vicinity. 

Bancroft  reports  that  in  the  year  1857  : — 

Ibid.,  p.  C68.  "Of  the  600  or  700  United  States'  whalers  that  were 

fitted  out  in  1857,  at  least  one-half,  including  most  of  the 
lariier  vessels,  were  enracred  in  the  North   Pacific  .  . 
including,  of  course,  Behring  Sea." 

1857.  50th  Cong.,  2nd  Captain  Manuel  Enos,  of  the  United  States' 

Doc."  No"  ioe','        l3arque   ''Java,"   stated    in    1867   that   he   had 
p.  251.  Seward  to     wbaled  uumolestcd  in  the  bays  of  Okhotsk  Sea 

('lavt  February  24,    .  ,  .        ,    ' 

1868.  '         101'  seventeen  years  previously. 

See  Appendix, 
vol.  ii.  Part  II, 
No.  12. 
See  p.  114  of  Case. 

1859.  Alaska,  p.  592.  Jn  1859,  the  cession  of  Alaska  to  the  United 

States  began  to  be  discussed  privately. 

Ibid.,  pp.  578,579.  In  1860,  the  Russian-American  Company  ap- 
plied for  a  new  Charter  for  twenty  years,  to  date 
from  the  1st  January,  1862,  and  Reports  as  to 
the  condition  of  the  Company  were  called  for  by 
the  Government. 

Ibid.,  p.  580.  The    Russian    population    of    the    American 

Colonies    at    this     date,    apparently    including 
native   wives,   numbered   784:    Creoles,    1,700; 
native  population  estimated  at  over  7,000. 
[248]  N 


1860 
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In  1862,  the  Talue  of  tlie  catch  of  the  North  Alaska,  p.  669.  1862 

Pacific  whaling  fleet  was  estimated  at  600,000 

(lollars. 

In  1863,  the  United  States'  brig  "Timandra"  Fishery  Industries  18^3, 

was  engaged  in  the  cod  fishery  off  Saghalien  States,  sec.  v. 
Island,  Okhotsk  Sea.  In  succeeding  years  a  vol.  i,  p.  209. 
number  of  vessels  resorted  to  this  sea  for  the  cod 

fishery. 

In  1864,  Maksutof  took  temporary  charge  for  Alaska,  p.  579.  1864. 

the    Russian    Government    of     the    Company's 

affairs. 

In   1865,   negotiations  between   the   Russian  Ibid.  1865, 

Company  and  the  Government  continued,  but 
terms  such  as  the  Company  would  accept  could 
not  be  arrived  at. 

In  the  spring  of  this  vear,  the  "  North  Pacific  Fishery  Industries 

^        ^  *  .or  the  United 

cod-fish  fleet "  was  organized.  It  comprised  states,  sec.  v, 
seven  vessels,  all  of  which  are  believed  to  have  ^«'- '«  P-  ^lo. 
fished  in  Okhotsk  Sea. 

In  1866,  the  Russian  Government  still  con-  Alaska,  p.  580. 
templated  renewing  the  Company's  Charter  on 
certain  terms.  A  Californian  Company  entered 
into  treatv  for  a  lease  of  the  "coast  strip" 
of  Alaska,  then  held  by  the  Hudson's  Bay 
Company. 

Eio'hteen  vessels  were  engasred  in  the  Okhotsk  Fishery  Industries 

°  ^    ^  of  the  Lnited 

Sea  cod  fishery.     The  "  Porpoise  "  initiated  the  States,  sec.  v, 
fishery  in  the  Shumagan  Group,  Alaska,  finding  ^'°  '  *'  P"       ' 
there   "  safe    harbours,   fuel,   water,   and    other 
facilities  for  prosecuting  this  business."     Several 
British    Colnmbian     schooners     also    fished     in 
Alaskan  waters. 

In   1867,  Alaska  was  sold   by  Russia  to  the 
United  States  for  7,200,000  dollars. 

Nineteen  United  States'  vessels  fished  for  cod  ^^^^-^  P-  ^  ^ 

in  Okhotsk  Sea  or  in  Alaskau  waters,  the  Shuma- 
gan fleet  consisting  of  three  vessels.  The  total 
catch  amounted  to  nearly  1,000,000  fish. 

In   1867,   before   the   cession   of   Alaska,  the  "  Pniladelphia  1867. 

whaling  interest  of  the  United  States  in  these  Gazette,''"Friday, 

seas    are  thus    referred    to    by   a   Philadelphia  A^P'il  12,  1867. 

'^  ^  Ex.  Doc.  No.  177, 

paper :—  ..„d  Sess., 

40th  Cong.,  p.  39. 
"Our  whaling  iiitere.sts  are  now  heaviest  in  the  seas 

adjacent    to    Eussian-America,   both    above    and    below 

Behring  Strait." 

The  value  of  the  catch  of  the  North  Pacific  Alaska,  p.  Ge^. 
whaling  fleet  was  estimated  at  3,200,000  dollars. 

In   1868,  the   lease  of   the  "coast  strip"  of  Ibid.,  p.  593.  1868. 

Alaska  to  the  Hudson's  Bay  Company  by  the 
Russian-American  Company  expired. 
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"NMialing  indiutrv. 


Statistics  of  United  States'    Wlialinq  Industr 


y- 


(North  Pacific  Grounds,  includincj  Okhotsk  and 
Behring  Seas  and  Arctic  Ocean.) 

States."  sec.  5,  duriug-  the  vears  discussed  in  this  chapter  niav 
vol.  n,  pp.  84, 85.  ^e  conveniently  illustrated  hy  the  following 
Table,  ^vhich  sho^A-s  the  number  oi"  United 
States'  vessels  in  the  Xorth  Pacific  whaling  fleet 
from  1841  to  1867.  It  is  taken  from  °-- The 
Fishery  Industries  of  the  United  States,"  1887, 
section  5,  vol.  ii,  pj^.  8i=8o. 

(This  list  does  not  include  whalers  of  other 
nationalities.) 


Year. 

Number  of  Vessels. 

1841 

•  • 

20 

1842 

•  • 

29 

1843 

•  • 

108 

1844 

•  • 

•  • 

170 

1845 

4     » 

263 

1846 

•     • 

•  • 

292 

1847 

•  • 

177 

1848 

•     • 

•  • 

159 

1849 

•  • 

155 

1850 

•  • 

144 

1851 

•  • 

138 

1852 

•  • 

278 

1853 

•  • 

238 

1854 

•  • 

232 

1855 

217 

1856 

•  • 

178 

1857 

•  • 

14S 

1858 

•  • 

196 

1859 

•  • 

176 

1860 

121 

1861 

•  • 

76 

1862 

•  • 

32 

1863 

•  • 

42 

1864 

•  • 

68 

1865 

•  • 

59 

1866 

95' 

1867 

•  • 

90 

Wah-us  huntiiiir. 

The  whaling-vessels 

fi 

•equentiug  Behring  Sea 

Ibid,  p.  314. 

and  the  Arctic  ( 

)cean, 

frc 

)m  the  first,  engaged  to 

a  certain  extent  in  ^valrus  hunting,  and  about 
1860  such  hunting  began  to  be  an  important 
secondary  object  with  the  whalers.  In  subse- 
quent years  many  thousand  barrels  of  walrus 
oil  and  great  quantities  of  skins  and  ivory  v/ere 
secured. 


[24.8] 
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The  facts  stated  in  this  chapter  establish : — 
That  from  the  year  1821  to  the  year  1867  the 
rights  of  navigation  and  fishing  in  the  waters  of 
Behring  Sea  were  freely  exercised  by  the  vessels 
of  the  United  States,  Great  Britain,  and  other 
foreign  nations,  and  were  recognized  as  existing 
by  Bussia. 

That  the  waters  of  Behring  Sea  were  treated  by 
Russia  as  being  subject  to  the  provisions  of  the 
Treaties  of  1824  and  1826. 
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Chapter  V. 


The  Cession  of  1867  and  what  passed  by  it. 


Cession  of  1867  and  what  passed  by 
it  t(j  tbc  United  States. 


The  fourth  question  or  point  in  Article  YI  of 
the  Treaty  is  as  follows  : — 


Did  not  all  the  rights  of  Russia  as  to  jurisdiction 
and  as  to  the  seal  fisheries  in  Behring  Sea  east  of  the 
luater  boundary,  in  the  Treaty  hetween  the  United 
Slates  and  Russia  of  the  SOth  March,  1867,  pass 
unimpaired  to  the  United  States  under  that  Treaty  ? 

This  question  may  conveniently  be  treated 
under  the  following  heads,  as  proposed  on 
p.  10  :— 

(E.)  What  rights  passed  to  the  United  States 
under  the  Treaty  of  the  30th  :March,  1867. 

(F.)  The  Action  of  the  United  States  and 
Uussia  from  1867  to  1886. 

(G.)  The  contentions  of  the  United  States  since 
the  year  1886. 


Head    (E). —  What    rights  passed   to    the     United 
States  under  the  Treaty  of  March  30,  1867  ? 


Text  of  Treatv  of  Cession,  1867. 


The   following  is   the  text   of   the  Treaty  of 


United  States' 
Statutes  at  Large, 
pp.  539-543. 
For  Eiiglisii 
version,  see 
Appendix,  vol.  ii, 
I'art  llf,  No.  3. 


Cession  of  Alaska  as  signed  : — 


"Sa  Majeste  TEmperenr  de  Toutes  les  Knssies  et  les 
l^tats-Unis  d'Amerique,  desirant  raffermir,  s'il  est  possible, 
la  bonne  intelligence  qui  existe  entre  eux,  ont  noniuu'.  ;i 
cet  efiet,  pour  leurs  plenipot^ntiaires,  savoir : 

"Sa  Majeste  I'Empereur  de  Toutes  les  llu.-^sie.s,  le  (  un- 
seiller  Prive  £douard  de  Stoeckl,  son  Envoye  Extramdi- 
naire  et  Miiiistre  Plenipotentiaire  aux  Etats-Unis ;  vi 

"  Le  President  des  Etats-Unis  le  Sieur  AVillia-u  H. 
Seward,  Secretaire  d'Etat ; 

"Lesquels,  apres  avoir  ecbange  leurs  pleius  ])ouvoivs, 
trouves  en  bonne  et  due  forrne,  ont  arrete  et  signe  le.'i 
articles  suivants  : — 
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"AETICLE  I.  Treaty  of  1867. 

"  Sa  Majestc  rEiiipereur  de  Toutes  les  Eussies  s'engage. 

par  cette  convention,  a  ce'der  aux  £tats-Unis,  immediate- 

ment  apres  recliange  des  ratifications,  tout  le  territoire 

avec  droit  de  souveraineti^  .actuellemeut  posst^d^  par  Sa 

Majeste  sur  le  continent  d'Amerique,  ainsi  que  les  iles 

contigues,  le  dit  territoire  etaut  compris  dans  les  limites 

geographiques    ci-dessous    indiquees,    savoir:    la    limite 

orientale  est  la  ligne  de  demarcation  entre  les  possessions 

russes  et  britanniques   dans  I'Am^rique   du  Kord,  ainsi 

qu'elle  est   etablie   par  la   convention    conclue   entre   la 

Eussie  et  la  Grande-Bretagne,  le  16  (28)  F^\Tier,  1825,  et 

d^finie  dans  les  termes  suivants  des  articles  III  et  IV  de 
la  dite  convention : — 

'"A  partir  du  point  le  plus  meridional  de   I'ile  dite 

Prince  of  Wales,  lequel  point  se  trouve  sous  le  parallele 
du  54°  40'  de  latitude   nord,   et   entre   le    ISl'"^   et  le 
133'"^  degre  de  longitude  ouest  (meridieu  de  Greenwich), 
la  dite  ligne  remontera  au  nord  le  long  de  la  passe  dite 
Portland  Channel,  jusqu'au  point  de  la  terre  ferme,  ou  elle 
ntteint  le  56'"«  degre  de  latitude  nord ;  de  ce  dernier  point, 
la  ligne   de  demarcation  suivra  la   crete  des  montagnes 
situees  parallelement  a  la  cote,  jusqu'au  point  d'intersec- 
tion  du  141"«  degre  de  longitude  ouest  (meme  meridien) ; 
et  finalement,  du  dit  point  d'intersection,  la  meme  ligne 
me'ridienne  du   141      degr^  formera,  dans  son  prolonge- 
ment  jusqu'a  la  Mer  Glaciale,  la  limite  entre  les  posses- 
sions russes  et  britanniques  sur  le  continent  de  TAmerique 
nord-ouest. 

" '  II  est  entendu,  par  rapport  a  la  ligne  de  demarcation 
determinee  dans  I'article  precedent : 

" '  1°.  Que  Tile  dite  Prince  of  Wales  ai)partiendra  toute 
en  litre  a  hi  Eussie :'  (mais  des  ce  jour,  en  vertu  de  cette 
cession,  aux  l^tats-Unis). 

"'2°.  Que,  partout  ou  la  crete  des  montagnes  qui 
s'etendeut  dans  une  direction  parallele  a  la  cote,  depuis 
le  06^'  degre  de  latitude  nord  au  point  d'intersection  du 
141-"«  degre  de  longitude  ouest,  se  trouverait  a  la  distance 
de  plus  de  10  lieues  marines  de  I'ocean,  la  limite  entre  les 
possessions  britanniques  et  la  lisiere  de  cote  mentionnee 
ci-dessus  conmie  devant  appartenir  a  la  Eussie '  (c'est-a- 
dire,  la  limite  des  possessions  cedees  par  cette  conven- 
tion) :  ^sel■a  formee  par  une"  ligne  parallele  aux  sinuosites 
de  la  cute  et  qui  ne  pourra  jamais  en  etre  ^loignee  que  de 
10  lieues  marines.' 

"  La  lin.ite  oceidentale  des  territoires  cedes  passe  par  un 
pumt  au  Detroit  de  Behring  sous  le  parallele  du  soixante- 
emquieme  diigv6  trente  minutes  de  latitude  nord,  >i  son 
mtersectiuu  par  le  meridien  qui  separe  a  distance  egale  le« 
lies  Krusenstern  ou  Ignalook  et  I'lle  Eatmanoff  ou 
Noonarbuok,  et  remonte  en  ligne  directe,  sans  limitation 
vers  le  nord,  jusqu'.\  ce  qu'elle  se  perde^dans^:  la  Mer 
Glaciale.  Commen^ant  au  meme  point  de  depart,  cette 
hmite  oceidentale  suit  de  1^  uu  cours  presque  sud-oueat,  a 
travers  le  Detroit  de  Behriug  et  la  Mw  de  Behrino-  de 
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Treaty  of  1R07 


maniire  h  passer  i  distance  i.cale  ontrp  1„  „„•  . 

(le  llle  Samt-Uurent  et  le  point  su,l-cst  <In  Cap  Chou 

tude  onest;  „e  ce  point,  i  partir  do  Tinterscotion  do  eo 
me„d,e„    catte  limito  snit  „„o  direction  s„d-oue      d. 
—■'  i  parser  i  distance  dgale  ontre  I'llo  d'AUon 
1  He  Copper  du  ,ro„pa  d'ilots  Kormandorski  dans  TOc  a 
Pacfiqne  Septentrional,  jusqu'au  m&idien  de  cent  qua trc 

clave,,  dans    e  terntoire  o&le,  tontcs  les  lies  Aleonte, 
situ<!es  a  lest  de  ce  me'ridieii,  -"'-ontes 

"ARTICLE  ir. 

"Dans  le   territoire  ccd^  par  rarticle   precedent  u  la 
Sonveramet^  des  Etats-Uni,  sont  compris  le  irtl  t 

p.es,  toutes    !es    coustrnctions    pnUiq^^s,  fortifications 

^^i^erT^fttirTT-'"^"'^^^ 

%h  0  Greeque  Onentale  residant  dans  ce  territoire  et 
ppartenant  a  ce  onlte.     Tons  les  archives, '  papie,. 
:;rr    • '"  »<»'™«''-y»t  trait  a„'sLit  tJ- 
oire,  et  qm  y  sent  maintenant  deposes,  seront  placfe  entre 
snra,„s  de  I'agent  des  &ats-Unis  ;  n,ais  les  feats-t^ 
fonrmront  toujours,  quand  il   y    aura  lieu    des  c„, 
.|alis.es  de  ces  documents  an  gonve™::.     L  ,r 
officers  on  sujets  russes  qui  p„„„,nt  en  faire  la  den.ande' 

"ARTICLE  in. 

"II  est  r^serv^  aux  habitants  du  territoire  c^de  le  choix 
le  garder  lour  nationaUt<=  et  de  rentrer  en  Bussie  dan" 
espaee  de  tro.s  ans;  nrais  s'ils  prefjrent  rester  dansle 
erntcre  e.d,  ils  seront  ad^is,  a  Pexeeptiou  toutef^  , 
tubus  sauvages,  a  jou.r  de  tons  les  droits,  avantages   et 
.mmumtes  des    citoyens    des  fitats-Unis,   et    ils  :,er;n 
mamtenus  et  proteges  dans  le  plein  exerciee  de  leur  liberty 
dro.t  de  propnetd,  et  religion.    Les  tribns  sauvages  seront 
assujetties   aux    lois  et  reglements   que  les  Etats-Unis 
pourront  adopter,  de  temps  en  temps,  k  IVgard  des  tribns 
aborigenes  de  ce  pays. 

"AETICT:-E  IV. 

"  Sa  Majestc!  PEmpereur  de  Toutes  les  Enssies  nommera 
anssilot  que  possible,  un  agent  ou  aux  agents  char<-&  de' 
remettre   formellement.  k  I'agent  ou  des  agents  nommes 
par  les  Etats-Unis,  le  territoire,  la  souverainet^,  les  pro- 
pnetes,  d,!peudances,  et  appartenances  ainsi  oSdfe  et  de 
dresser  tout  autre  aete  qui  sera  n&essaire  A  I'accomplisse- 
ment  de  cette  transaction.     Mais  la  cession,  avec  le  droit 
de   possession   imm&liate,  doit   toutefois   etre  consid<<r<Je 
complete  et  absolue  a   Pechange   des   ratifications,   sans 
attendre  la  remise  fornielle. 
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"  xVlJTICLE  V.  Treaty  of  1 807. 

"Immc'diatement  apres  rechange  des  ratifications  de 
cette  convention,  les  fortifications  et  les  postes  militaires 
qui  se  trouveront  sur  le  territoire  cede  soront  remis  a 
1  "agent  des  £tats-Unis,  et  les  troupes  russes  qui  sont 
s/xtionnees  dans  le  dit  territoire  seront  retirees  dans  un 
ternie  praticable,  et  qui  puisse  oonvenir  aux  denx 
parties. 

"  APtTICLE  VT. 

"  En  consideration  de  la  susdite  cession,  les  fitats-Unis 
s'engageut  a  payer  a  la  tresorerie  a  "Washington,  dans  le 
terine  de  dix  mois  apres  I'echange  des  ratifications  de  cette 
convention,  sept  millions  deux  cent  mille  dollars  en  or,  au 
representaut  diplomatique  ou  tout  autre  agent  de  Sa 
Majeste  I'Empereur  de  Toutes  les  Eussies  dviment  autorise 
i\  recevoir  cette  somme  La  cession  du  territoire  avec  droit 
de  souverainete  faite  par  cette  convention,  est  declaree 
libre  et  degage'e  de  toutes  reservations,  privileges,  fran- 
chises, ou  possessions  par  des  compagnies  russes  ou  tout 
autre,  legalement  constituees  ou  autrement,  ou  par  des 
associations,  sauf  simplement  les  proprietaires  possedant 
des  biens  privds  individuels,  et  la  cession  ainsi  faite 
transf^re  tons  les  droits,  franchises,  et  privileges  apparte- 
nant  actuelleraent  ;\  la  Eussie  dans  le  dit  ten'itoire  et  ses 
d^pendances. 

"AETICLE  Vir. 

"  Lorsque  cette  convention  aura  ^te  dfiment  ratifiee 
par  Sa  Majeste  TEmpereur  de  Toutes  les  Eussies  d'une 
part,  et  par  le  President  des  Etats-Unis,  avec  I'avis  et  le 
consentement  du  senat,  de  I'autre,  les  ratifications  en 
seront  dchangees  a  "Washington  dans  le  terme  de  trois 
mois,  a  compter  du  jour  de  la  signature,  ou  plus  tot  si 
faire  se  pent. 

"  En  foi  de  quoi,  les  plenipotentiaires  respectifs  ont 
sign(5  cette  convention  et  y  ont  appose  le  sceau  de  leurs 
armes. 

"  Fait  II  "Washington,  le  18  (30)  jour  de  Mars,  de  Tan  de 
Notre  Seigneur  mDle  huit  cent  soixante-sept. 

(L.S.)        "  fiDOUAED  DE  STOECKL. 
(L.S.)        "WILLIAM  H.  SEWAED." 

It  may  be  remarked,  in  the  first  place,  that  The  Treaty  discussed. 

though  the  expression  "  water  boundary  "  in  the  

question   at   the   head   of  this   chapter  may  be 
accepted  as  an  approximate  paraphrase  of  the 
original  expression  employed  in  the  Treaty,  it  is 
not  a  correct  translation  of  the  words   "  la  limite 
occidentale  des  territoires  cedes,"  which  are  ren- 
dered  in   the   official  English  translation,  pub-  United  i?ta(es' 
lished  by  the  United  States'  Government,  "  the  Statutes  at  Large, 
western  limit  within  Avhich  the  territories  and  pp.  539-543,' 
dominion  conveyed  are  contained." 
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No  special  dominion  over  waters 


Character  of  the  western  geographical 
limit,  and  reason  for  its  adoption. 
Aleutian  Islands,  &c. 


It  will  bo  observed  that  in  none  of  these 
Articles  is  there  a  reference  to  any  extraordinary 
or  special  dominion  over  the  waters  of  the  Behring 
Sea,  nor,  indeed,  over  any  other  portion  of  the 
North  Pacific  Ocean.  Even  in  the  passage  li.st 
cited  the  word  "dominion"  appears  to  have  no 
equivalent  in  the  original  French  version. 
Neither  is  there  a  suggestion  that  any  special 
maritime  right  existed  which  could  be  conveyed. 
The  language  of  the  Convention  is,  on  tho 
contrary,  most  carefully  confined  to  territory 
with  the  right  of  sovereignty  actually  possessed 
by  Eussia  at  the  date  of  the  cession. 

In  Article  I  the  limits  of  a  portion  of  the 
Behring  Sea  are  defined  in  order  to  show  the 
boundaries  within  which  the  territory  ceded  "  sur 
le  Continent  d'Amerique  ainsi  que  les  iles  con- 
tigues"  is  contained. 

In  Article  VI,  Russia  again  makes  it  emphatic 
that  she  is  conveying  "  les  droits,  franchises,  et 
privileges  appartenant  actuellement  a  la  llussie 
dans  le  dit  Territoire  et  ses  dependances." 

The  final  clause  of  Article  I  distinctly  nega- 
tives any  implication  of  an  attempt  to  convey 
any  portion  of  the  high  seas — for  the  said  western 
line  is  drawn,  not  so  as  to  embrace  any  part  of 
the  high  seas,  but,  as  expressed  in  the  apt 
language  of  the  Treaty  — "fie  maniere  a  cnclaver, 
duns  le  dit  territoire  cede,  toutes  les  lies  Aleoutcs 
situees  a  Vest  de  ce  me'ridien.''* 

Had  the  inl  ention  been  to  convey  the  waters 
of  the  Behring  Sea  eastward  of  the  western  limit, 
the  words  "ainsi  que  les  iles  contigues"  would 
not  have  been  used,  but  words  would  have  been 
chosen  to  indicate  the  area  of  the  open  sea  con- 
veyed, and  it  would  have  been  unnecessary  to 
specifically  mention  the  islands. 

There  was  good  reason  for  a  line  of  demarca- 
tion of  the  character  specified. 

The  islands  in  the  Aleutian  chain  and  in 
Behring  Sea  were  not  well  defined  geographically, 
and  could  therefore  not  be  used  for  the  accurate 
delimitation  of  territory  ceded. 

In  fact,  even  the  term  Aleutian  Archipelago 
was  indefinite  in  its  signification,  often  including 
islands  which  were  on  the  Asiatic  side  of  Behring 
Sea,  and  far  from  the  Island  of  Attn,  the  western- 
most island  of  the  Aleutian  group  intended  to  be 
ceded. 

[2i8]  O 
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Greenhow,  for  instance,  writes  : — 

'•'  The  Aleutian  ArcMpelago  is  considered  by  the  Kussiaus  Choraute*-  of  jko  Treetem  geogi'fliphical 

as  consisting  of  three  groups  of  islands.     Nearest  Aliaska  limit,  and  reason  for  it«  tdoptian. 

Axe  the  Fox  Islands,  of  which  the   largest   are  Unimah,  Almtwn  fdands^&f:. 

Unalaslika,  and  Umnak;  next  to  these  are  the  Andreanoivsky  ;<  Memoir,  Histo- 

Islands,  among  which  are  Atscha,   Tonaya,  and  Kanaga,  rical  and  Politiea!, 

with   many   smaller    islands,   sometimes   called   the   Rat  q^^^^  ^^  North 

Islands;  the  most  western  group  is  that   first  called  the  America,  &c.,  by 

Aleutian  or  Alcoutsky  Islands,  which  are  Attn,  Mednoi  (or  Robert  Greenhc\Y, 

•^  ^^  Ininslator  and 

Copper  Island),  and  Becring's Island"  (p.  5).  Librarian  to  tlie 

Department  ot 

In  the  '■'  History  of  Oregon  and  California,'^  &c.,  ge'h'Con^T^'' 
l)y   the   same    author,    the    Commander   Islands  1st  Sess.  [174], 

1840 

(Copper  and  Behring  Islands)  are  again  classed 
timong  the  Aleutian  Islands,  which  arc  said 
to  be  included  under  two  governmental  dis- 
tricts by  the  Russians,  the  Commander  Islands 
belonging  to  the  western  of  these  districts  (p.  38). 
Greenhow  also  states  that  the  name  "  Aleutian 
Islands  "  was  first  applied  to  Copper  and  Behring 
Islands. 

Indeed,  in  many  Maps  of  various  dates,  the 
title  Aleutian  Islands  is  so  placed  as  impliedly  to 
include  the  Commander  Islands,  in  some  it  is 
restricted  to  a  portion  of  the  chain  now  recognized 
by  that  name.  Similar  diversity  in  usage,  with 
frequent  instances  of  the  inclusion  of  the  Com- 
mander Islands  as  a  part  of  the  Aleutian  Islands, 
is  found  in  geographical  works  of  various  dates. 
From  this  uncertainty  in  usage  in  respect  to  the 
name  of  the  Aleutian  Islands  (though  these  are 
now  commonly  considered  to  end  to  the  west- 
ward at  Attn  Island),  it  is  obvious  that,  in 
defining  a  general  boundary  between  the  Russian 
and  United  States'  possessions,  it  might  have 
given  rise  to  grave  subsequent  doubts  and 
questions  to  have  stated  merely  that  the  whole 
of  the  Aleutian  Islands  belonged  to  the  United 

States.      Neither   would   this   have   covered  the 

case  presented  by  the  various  scattered  islands  to 

the  north  of  the  Aleutian  chain  proper,  while 

to  have  enumerated  the  various  islands,  which 

often   appeared  and  still   sometimes  appear   on 

different  Maps  under  alternative  names,  would 

have  been   perplexing  and  unsatisfactory,  from 

the  very   great   number  of   these  to   be   found 

in  and  about  Behring  Sea. 

It  was  thus   entirely  natural   to   define   con- 
ventionally    a    general    division    fixed    by    an 

imaginary  line  so  drawn  as  according  to  the  best 

published   Maps  to   avoid  touching  any  known 

islands. 
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Ijnpeifect  svivvey  of  Beh»ing  ^tr. 


Appendix  Xo.  :• 
of  United  States' 
Coast  Survey, 
Coast  Pilot  of 
Alaska,  1S6D, 
Part  1,  p.  203. 


The  occasion  for  a  western  limit  of  the  kind 
adopted  is  the  more  obvious,  when  it  is  borne 
in  mind  that  many  of  the  islands  in  and  about 
Behring  Sea  are  even  at  the  present  day  very 
imperfectly  surveyed,  and  more  or  less  uncertain 
in  position. 

The  following  is  from  the  "  Coast  Pilot  of 
Alaska"  (United  States'  Coast  Survey,  1869)  : — 

"The  following  list  of  the  geographical  positions  of 
places,  principally  upon  the  coast  of  Alaska,  has  been 
compiled  chiefly  from  Eussian  authorities.  In  its  prepara- 
tion the  intention  was  to  introduce  all  determinations  of 
position  that  appeared  to  have  been  made  by  actual  obser- 
vation, even  when  the  locahties  are  quite  close.  In  the 
Archipelago  Alexander  most  of  Vancouver's  latitudes  have 
been  introduced,  although  in  such  waters  they  are  not  of 
great  practical  value. 

"  It  is  believed  the  latitudes  are  generally  within 
2  miles  of  the  actual  position,  and  in  many  cases  where 
several  observers  had  determined  them  independently,  the 
errors  may  be  less  than  a  mde.  The  longitudes  of  har- 
bours regularly  visited  by  vessels  of  the  Eussian- American 
Company  appear  to  be  fairly  determined,  except  toward 
the  western  termination  of  the  Aleutian  chain,  where  large 
discrepancies,  reaching  30'  of  arc,  are  exhibited  by  the 
comparison  of  results  between  Eussian  authorities  and 
the  United  States'  Exploring  Expedition  to  the  North 
Pacific  in  1855.  Positions  by  different  authorities  are 
given  in  some  instances  to  show  these  discrepancies.  The 
comparison  of  latitudes  and  longitudes  at  Victoria,  Fort 
Simpson,  Sitka,  Chilkaht,  Kadiak,  and  Unalaska,  between 
English  and  Eussian  and  the  United  States'  coast  survey 
determinations,  exhibit  larger  errors  than  might  have  been, 
expected. 

"  The  uncertainties  that  exist  in  the  geographical 
position  of  many  islands,  headlands,  straits,  and  reefs,  the 
great  dissimilarity  of  outline  and  extent  of  recent  exami- 
nations of  some  of  the  Western  Aleutians,  the  want  of 
reliable  data  concerning  the  tides,  currents,  and  winds,  the 
almost  total  want  of  detailed  descriptions  of  headlands, 
reefs,  bays,  straits,  &c.,  and  the  circumstantial  testimony 
of  the  Aleutian  fishermen  concerning  islands  visited  by 
them  and  not  laid  down  upon  the  Charts,  point  to  the 
great  necessity  for  an  exhaustive  geographical  reconnais- 
sance of  the  coast,  as  was  done  for  the  coast  of  the  United 
States  between  Mexico  and  British  Columbia." 


Even  the  latest  United  States'  Chart  of 
what  are  now  known  as  the  Aleutian  Islands 
(No,  68,  published  in  1891)  is  based  chiefly  on 
information  obtained  by  the  "  North  Pacific 
Surveying  Expedition  "  under  Hogers,  which 
was  carried  out  in  the  schooner  "Fenimore 
Cooper"  in  1855.  On  sheet  1  of  this  Chart 
(embracing  the  western  part  of  the  Aleatiau 
[248]  0  2 
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Islands)     such     notes     as     the     following     are 
found  : — 

"The  latest  Eussian  Charts  place  Bouklyr  Island 
10  miles  due  south  of  the  position  given  here,  which  is 
from  a  determination  by  Sumner's  method. 

"The  low  islands  hctween  Goroloi  and  loulakh,  ex- 
cepting the  M-est  point  of  Unalga,  are  from  Russian 
authorities,  which,  however,  are  widely  discrepant." 

Similarly,  in  the  corresponding  British  Ad- 
miralty Chart  (No.  1501),  published  in  1890,  we 
find  the  remark  : — 

'•  Mostly  from  old  and  imperfect  British,  Russian,  and 
American  surveys." 

On  the  Chart  of  Behring  Sea,  published  by 
the  United  States  in  1891,  a  small  islet  is  shown 
north  of  St.  Matthew  Island,  near  the  centre  of 
the  sea,  which  docs  not  appear  on  the  special 
Map  of  St.  Matthew  Island  published  in  1875, 
and  which  could  not  be  found  in  1891. 

That  the  line  drawn  through  Behring  Sea 
betAveen  Russian  and  United  States'  possessions 
was  thus  intended  and  regarded  merely  as  a 
ready  and  definite  mode  of  indicating  which  of 
the  numerous  islands  in  a  partially  explored  sea 
should  belong  to  either  Power,  is  further  shown 

bv  a  consideration  of  the  northern  portion  of  the 

ti 

Game  line,  which  is  the  portion  first  defined  in  the 
Treaty.  From  the  initial  point  in  Behring  Strait, 
which  is  carefully  described,  the  "  limite  occi- 
dentale"  of  territories  ceded  to  the  United  States 
"  remonte  eu  ligue  directe,  sans  limitation,  vers 
le  nord,  jusqu'a  ce  qu'elle  se  perd  dans  la  Mer 
Glaciale,"  or,  in  the  United  States'  ofiicial  trans- 
lation "proceeds  due  north  without  limitation 
into  the  same  Frozen  Ocean." 

The  *'  geographical  limit"  in  this  the  northern 
part  of  its  length  runs  through  an  ocean  which 
had  at  no  time  been  surrounded  by  Russian 
territory,  and  which  had  never  been  claimed  as 
reserved  by  Russia  in  any  way;  to  which,  on 
the  contrary,  special  stipulations  for  access  had 
been  made  in  connection  with  the  Anglo-Russian 
Convention  of  1825,  and  which  since  lSi8  or 
1819  had  been  frequented  by  whalers  and  walrus- 
hunters  of  various  nations,  while  no  single  fur- 
seal  has  ever  been  found  within  it.  It  is 
therefore  very  clear  that  the  geographical  limit 
thus    projected   towards   the   north   could    have 


Limit  continued  through  Arctic  Ocean. 
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been  intended  only  to  define  the  ownersliip  of 
such  islands,  if  any,  as  mii^ht  suhsequently  bo 
discovered  in  this  imperfectly  explored  ocean ; 
and  -when,  therefore,  the  Treaty  proceeded  to 
define  the  course  of  'Uhe  same  vestera  limit" 
{cette  limite  occidentule)  from  the  initial  point  in 
Behrin:^  Strait  to  the  soutliward  and  westward 
across  Bchring  Sea,  it  is  obvious  that  it  continued 
to  possess  the  saaie  character  and  value. 


Debates  in  Congress  on  CessioD  of 
Alaska 


Memorial  of  Ledslatnre  of  Territory 
of  Washington. 


Debates  in  Congress  on  the  Cession  of  Alaska, 
1867,  18G8. 

Neither  the  Pebates  in  Congress — which  pre- 
ceded and  resulted  in  the  cession  and  its  ratifica- 
cation  by  the  United  States,  nor  the  Treaty  by 
which  it  was  carried  into  effect,  nor  the  subse- 
quent legislation  by  the  United  States,  indicate 
the  transfer  or  acquisition  of  any  exclusive  or 
extraordinary  rights  in  Behring  Sea.,  On  the 
contrary,  they  show  that  no  such  idea  was  then 
conceived. 

In  answer  to  a  Eesolution  of  the  House  of 
Bepreseutatives  of  the  19th  December,  1867, 
calling  for  all  correspondence  and  information  in 
the  possession  of  the  Executive  in  regard  to  the 
country  proposed  to  be  ceded  by  the  Treaty,  the 
Memorial  of  the  Legislature  of  "V^'as^hington 
Territory  (which  Avas  made  the  occasion  for  the 
negotiation;,  together  with  Mr.  Sumner's  speech 
in  the  Senate,  were  among  other  documents 
transmitted. 

This  Memorial  shows  that  United  States' 
citizens  were  alrcadv  ensafred  in  fishini?  from 
Cortez  Banks  to  Behring  Strait,  and  that  they 
had  never  been  under  any  apprehension  of 
interference  with  such  fishins^  by  Bussin,  but 
desired  to  secure  coast  facilities,  especially  for 
the  purposes  of  curing  fish  and  repairing  vessels. 

The  Memorial  is  as  follows  :  — 


United  Sta'es' 
Senate,  Rx.  Doc. 
No.  177,  4Cth 
Conjr.,  2ud  Sess., 
p.  132. 


"  To  his  Excellency  Andrew  Johnson,  President  of  the 
United  States. 

"  Your  memoriahsts,  the  Legislative  AssemHy  of  Wash 
ington  Territor}'',  beg  leave  to  show  iliat  abundance  of  cod- 
fish, halibut,  and  salmon,  of  excellent  quality,  have  been 
found  along  the  shores  of  the  Eussian  possessions.  Your 
memoriahsts  respectfully  request  your  excellency  to 
obtain  such  rights  and  privileges  of  the  Government  of 
Russia  as  will  enable  our  fishing- vessels  to  visit  the  ports 
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and  harbours  of  its  possessions  to  the  end  that  fuel,  water, 
and  provisions  may  be  easily  obtained;  that  our  sick  and 
disabled  fishermen  may  obtain  sanitary  assistance,  together 
with  the  privilege  of  curing  fish  and  repairing  vessels  in 
need  of  repairs.     Your  memorialists  further  request  that 
the  Treasury  Department  be  instructed  to  forward  to  the 
CoUector  of  Customs  of  this  Puget  Sound  district  such 
fishing  licences,  abstract  journals,  and  log-books  as  will 
enable  our  hardy  fishermen  to  obtain  the  bounties  now 
provided  and  paid  to  the  fishermen  in  the  Atlantic  States. 
Your  memorialists  finally  pray  your  Excellency  to  employ 
such  ships  as  may  be  spared  from  the  Pacific  naval  fleet 
m  exploring  and  surveying  the  fisliing  banks  known  to 
navigators  to  exist  along  the  Pacific  Coast  from  the  Cortez 
bank  to  Behring  Straits. 
"  And,  as  in  duty  bound,  your  memorialists  will  ever  pray    ' 
"Passed  the   House   of  Representatives,  January   10 
1866. 

(Signed)        "  EDWARD  ELDRIDGE,  Sj^eaker, 
"  House  of  JRepresentatives. 
"Passed  the  Council,  January  13,  1866. 

"  HARVEY  K.  HINES,  President 
"  of  the  CoionciL" 

III  the  debate  which  took  place  in  Congress  n  w     •    n 

upon  the  subject  of  the  acquisition  of  Alaska!  the  i^ebatos_in_C^ongre.. 

value  of  the  proposed  purchase,  and  the  nature 
of  the  interests  and  property  proposed  to  be 
acquired,  were  fully  discussed. 

The  debate  was  protracted,  and  many  leadino- 
Members  spoke  at  length.  To  none  of  them  did 
It  occur  to  suggest  the  existence  of  an  exclusive 
jurisdiction  over  any  waters  or  fisheries  distant 
more  than  3  miles  from  land. 

On  the  contrary,  Mr.  Sumner,  who  had  charge 
of  the   measure   in   the   Senate,  after  pointing 
out  that  seals  were  to  be  found  on  the  "  rocks 
and  recesses "  of  the  territory  to   be  acquired 
which  would  therefore  make  the  acquisition  more' 
valuable,   m   touching  upon   the    fisheries    and 
marine  animals  found  at  sea,  admitted  that  thev 
were  free  to  the  world,  contending,  however,  that 
he  possession  of  the  coast  would  give  advantages 
to  the  United  States'  fishermen  for  the  outfittfnc. 
of  fheir  vessels  and  the  curing  of  their  catch.     ' 
With  reference  to   the  whale  fishery   he   re- 
marked:   ^  iC 

"  The  Narwhal  with  his  two  lono-  tno^c,  ^f  • 
wMo,.  w.  „aao  the  fa^o.  J^oT J  J^^Csh  S^'fL 


all   these   »ay   be   pursued   by  a  ship   under  any  fla»'  ^^  Appendix, 
except  daectly  on  the  coast  and   within  its  territori'i  "'■ ''  ""■  '' 
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P«bat«i  in  Congros?. 


United  Stale?' 
Congressional 
Debates,  from 
"  Congressional 
Globe,"  December 
11,  1S67,  40th 
Cong.,  2nd  Sess., 
Part  I,  p.  13?. 


United  States' 
Congressional 
Debates,  from 
"  Congressinnal 
Globe,"  July  1, 
1868,  40th  Cong., 


limit.  Aud  yet  it  seems  as  if  the  possession  of  tliis  coast 
as  a  commercial  base  must  necessarily  give  to  ita  people 
peculiar  advantages  in  this  pursuit." 

Mr.  Washburn,  of  Wisconsin,  said  :— 

"But,  Sir,  there  has  never  been  a  day  since  Vitus 
Behrincr  si<?hted  that  coast  until  the  present  when  the 
people  of  all  nations  have  not  been  allowed  to  fish  there, 
and  to  cure  fish  so  far  as  they  can  be  cured  in  a  country 
where  they  have  only  from  forty-five  to  sixty  pleasant 
days  in  the  whole  year.  England,  whose  relations  with 
Russia  are  far  less  friendly  than  ours,  has  a  treaty  with 
that  Government  by  which  British  subjects  are  allowed  to 
fish  and  cure  fish  on  that  coast.  Nay,  more,  she  has  a 
treaty  giving  her  subjects  for  ever  the  free  navigation  of 
the  rivers  of  Russian  America,  and  making  Sitka  a  free 
port  to  the  commerce  of  Great  Britain." 

In  1868  Mr.  Ferriss  spoke  as  foUo^vs  :— 

"  That  extensive  fishing  banks  exist  in  these  northern 
seas  is  quite  certain ;  but  what  exclusive  title  do  we  get 
to  them  ?     They  are  said  to  be  far  out  at  sea,  and  nowhere 


Ibid.,  p.  3668. 


2nd  Sess.,  PartTv,  within  3  marine  leagues  of  the  islands  or  main  shore.* 
3667. 

Mr.  Peters,  in  the  conrse  of   his   speech,  re- 
marked : — 

"  I  beheve  that  all  the  evidence  upon  the  subject  proves 
the  proposition  of  Alaska's  worthlessness  to  be  true.  Of 
course,  I  would  not  deny  that  her  cod  fisheries,  if  she  has 
them,  would  be  somewhat  valuable  ;  but  it  seems  doubtful 
if  fish  can  find  sun  enough  to  be  cured  on  her  shores,  and 
if  even  that  is  so,  my  friend  from  Wisconsin  (Mr.  Wash- 
burn) shows  pretty  conclusively  that  in  existing  treaties 
we  had  that  right  already." 


United  States' 
Congressional 
Debates,  from 
Appendix  to 
''  Congressional 
Globe,"  July  9, 
1868,  40th  Cong., 
2nd  Sess.,  Part  V, 
p.  490. 

See  also  Alaska, 
p.  670. 


Mr.  Williams,  in  speaking  of  the  value  of  the 
fisheries,  said : — 

"And  now  as   to   the   fishes,  which  may  be  called,  I 

au^T^ose,  the  argu7nentu7npiscatorm77i Or  is  it  the 

larger  tenants  of  the  ocean,  the  more  gigantic  game,  from  the 
whale,  and  seal,  and  walrus,  down  to  the  halibut  aud  cod,  of 
which  it  is  intended  to  open  the  pursuit  to  the  adventurous 
fishermen  of  the  Atlantic  coast,  who  are  there  already  in  a 
domain  that  is  free  to  all  ?  My  venerable  colleague 
(Mr.  Stevens),  who  discourses  as  though  he  were  a  true 
brother  of  the  angle  himself,  finds  the  foundations  of  this 
great  Republic  like  those  of  Venice  and  Genoa  among  the 
fishermen.  Beautiful  as  it  shows  above,  hkc  the  fabled 
mermaid — '  desinit  in  'pisceni  midier  formosa  sujierns  ' — it 
ends,  according  to  him,  as  does  the  Alaska  argument 
itself,  in  nothing  but  a  fish  at  last.  But  the  resources  of 
the  Atlantic  are  now,  he  says,  exhausted.  The  Falkland 
Islands  are  now  only  a  resting  place  in  our  maritime 
career,  and  American  liberty  can  no  longer  live  except  i)y 
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giving  to  its  founders  a  wider  range  upon  a  vaster  sea. 
Think  of  it,  lie  exclaims— I  do  not  quote  his  precise 
laijguage— what  a  burning  shame  is  it  not  to  us  that  we 
have   not  a   spot  of  earth   in   all   that  watery  domain 
on  which  to  refit  a  mast  or  sail,  or  dry  a  net  or  fish  ?— 
forgetting,  all  the  while,  that  we  have  the  range  of  those 
seas  without  the  leave  of  anybody;  that  the  privilege  of 
landing  anywhere  was  just  as  readily  attainable,  if  walited, 
as  that  of  hunting  on  the  territory  by  the  British ;  and.' 
above  all,  that  according  to  the  official  Eeport  of  Captain' 
Howard,  no  fishing  bank  has  been  discovered  within  the 
Eussian  latitudes." 


Debates  iu  Cougresa. 


It  is  therefore  established : — 
That  Eussia's  rights  "as  to  jurisdiction  and 
as  to  the  seal  fisheries  in  Behring  Sea,"  referred 
to  in  Point  4  of  Article  VI  of  the  Treaty  of  1892, 
were  such  only  as  were  hers  according  to  inter- 
national law,  by  reason  of  her  right  to  the 
possession  of  the  shores  of  Behring  Sea  and  the 
islands  therein. 

That  the  Treaty  of  Cession  does  not  purport 
either  expressly  or  by  implication  to  convey 
any  dominion  in  the  waters  of  Behring  Sea, 
other  than  in  the  territorial  waters  which  would 
pass  according  to  international  law  and  the 
practice  of  nations  as  appurtenant  to  any  terri- 
tory conveyed. 

That  no  dominion  in  the  waters  of  Behring 
Sea  other  than  in  territorial  waters  thereof  did, 
in  fact,  pass  to  the  United  States  by  the  Treaty 
of  1867. 
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Action  of  the  United  States  and  Eussia 
from  1867  to  1886, 


Increased  slaughter  of  seals. 


Elliott, 

Census  Report, 
p.  25. 

H.  R.,  Ex.  Doc. 
Ko.  3883,  50th 
Cong.,  2nd  Sess., 
pp.  87,  88. 
Ibid.,  p.  70. 


Act  of  July  27, 1868.   Killing  of  seals 
prohibited. 


Secretary  Boutwell's  Eeport. 


Chapter  VI. 

Head  (F). — The  Action  of  the  United  States  and 
Eussia  from  1867  to  1886. 

When,  in  consequence  of  the  cession  of  Alaska 
as  a  whole,  the  Russians  relinquished  their 
sovereignty  over  the  Pribyloff  (or  '•  Seal ")  Islands 
in  1867,  sealers  at  once  landed  on  the  breeding 
resorts  of  the  fur-seal  on  these  islands.  Those 
T^ho  came  from  the  New  England  States  found 
themselves  confronted  by  competitors  from  the 
Sand^-ich  Islands.  They  proceeded  to  slaughter 
seals  upon  the  breeding  grounds  in  the  manner 
which  had  usually  been  practised  by  sealers  on 
grounds  where  no  Regulations  were  in  force. 

In  the  year  1868,  at  least  240,000  seals  are 
reported  to  have  been  taken,  and  87,000  in  the 
following  year.  In  view  of  this  wholesale 
destruction  of  seals,  the  United  States'  Govern- 
ment decided,  in  the  exercise  of  their  undoubted 
right  of  territorial  sovereignty,  to  lease  these  seal 
rookeries,'  and  to  re-establish  by  means  of  the 
necessary  legislation,  the  lapsed  Hussian.  Regula- 
tions which  had  restricted  the  killing  of  the 
fur-seal. 

Accordingly,  on  the  27th  July,  1868,  an  Act 
passed  the  Congress  of  the  United  States,  entitled 
"  An  Act  to  extend  the  Laws  of  the  United 
States  relating  to  Customs  and  Navigation  over 
the  territory  ceded  to  the  United  States  by 
Russia,  to  establish  a  Collection  District  therein, 
and  for  other  purposes,"  of  which  section  6  pro- 
vides : — 

United  States'  "  That  it  shall  be  unlawful  for  any  person  or  persons  to 

Statutes  at  L.irge,     ],qj  ^^^y  otter,  mink,  marten,  sable,  or  fur-seal,  or  other 
'         fur-bearing  animal  within  the  limits  of  said  territory,  or  in 
the  waters  thereof." 

On  the  3rd  March,  1869,  a  Resolution  was 
passed  by  the  Senate  and  House  of  Representatives 
specially_reserving  for  Government  purposes  the 
Islands  of  St.  Paul  and  St.  George,  and  forbidding 
any  one  to  land  or  remain  there  without  permis- 
sion of  the  Secretary  of  the  Treasury. 

Mr.  Boutwell's  Report,  as  Secretary  of  the 
Treasury,  preceded  an  Act  of  the  1st  July,  1870. 
This  Report  discloses  no  suggestion  of  jurisdiction 
at  a  greater  distance  than  3  miles  from  the  shore- 
line. With  knowledge  of  the  raids  upon  the 
[248]  P 


Ibid.,  p.  348. 


41st  Cong.,  2nd 
Sess.,  Ex.  Doc. 
No,  109. 


lOdi 


islands  and  the  existence  of  seal-hunting 
schooners,  Mr.  Boutwell  dwelt  upon  the  means  of 
protecting  the  seal  islands  only.  He  recom- 
mended that  the  Government  of  the  United 
States  should  itself  undertake  the  management 
of  the  business  of  the  islands,  and  should 
"  exclude  everybody  but  its  own  servants  and 
agents  ....  and  subject  vessels  that  touch 
there  to  forfeiture,  except  when  they  are  driven 
to  seek  shelter  or  for  necessary  repairs." 

On   the  1st  July,  1870,  an   Act  was   passed 
entitled,   "  An  Act  to  prevent  the  extermination  g^^  -gj^^  g^^^^ 
of  Eur-bearing  animals  in  Alaska,"  from  which  United  States, 
the  followinEr  are  extracts : — 


Act  of  July,  1870. 


No.  2,  1890,  p.  12. 
See  Appendix, 
vol.  iii. 


"  Vie  it  enacted  by  the  Senate  and  House  of  Eepre- 
seutatives  of  tlie  United  States  of  America  in  Congress 
assembled,  that  it  shall  be  unlawful  to  kill  any  fur-seal 
upon  the  islands  of  St.  Paul  and  St.  George,  or  in  the  waters 
adjaeerd  thereto,  except  during  the  months  of  June,  July, 
September,  and  October  in  each  year ;  and  it  shall  be 
unlawful  to  kill  such  seals  at  any  time  by  the  use  of  fire- 
arms, or  use  other  means  tending  to  drive  the  seals  away 
from  said  islands 

"  Section  2.  And  be  it  further  enacted,  that  it  shall  be 
unlawful  to  kill  any  female  seal,  or  any  seal  less  than 
1  year  old,  at  any  season  of  the  year,  except  as  above  pro- 
vided ;  and  it  shall  also  be  unlawful  to  kill  any  seal  in  the 
waters  adjacent  to  said  islands,  or  on  the  beaches,  cliffs,  or 

rocks  where  they  haul  up  from  the  sea  to  remain. 

«  "  *  *  * 

"  Section  4.  And  be  it  further  enacted,  that  immediately 

after  the  passage  of  this  Act,  the  Secretary  of  the  Treasury 

shall  lease,  for  the  rental  mentioned  in  section  6  of  this 

Act for  a  term  of  twenty  years,  from  theUst  day 

of  May  1870,  the  right  to  engage  in  the  business  of  taking 

fur-seals  on  the  Islands  of  St.  Paul  and  St.  George,^and|to 

send  a  vessel  or  vessels  to  said  islands  for  the  skins  of 

such  seals. 

«  *  *  » 

"  Section  5.  And  be  it  further  enacted,  that  .  .  .  any 

person  who  shall  kill  any  fur-seal  on  either  of  said  islands, 

or  in  the  waters  adjacent   thereto  .  .  .  without  authority 

of  the  lessees  thereof  ....  shall  be  deemed  guilty  of  a 

misdemeanour." 

In  the  year  1870,  a  lease  was   executed   on 
behalf  of    the    United   States'    Government    in 
favour  of  the  Alaska  Commercial  Company,  as  vol!  i,  nT?.""' 
provided  for  in  this  Act.     It  covered  the  Islands 
of  St.  George  and  St.  Paul  only. 

Tbe  following  instructions  from  the  Treasurv 
Department  show  that  the  administration  con- 
fined the  interference  of  their  officers  to  those 
seal-hunters  only  who  attempted  landing  upon 
t;he  islands : — 


Seal  Islands  to  be  leased. 


Lease  of  Alaska  Commercial  Company. 


Instructions  to^United  Stares'  officials. 
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"  Treasury  DepaHment, 

"  Sejytemhcr  10,  1870. 
H  R    44th  Confr.         "  The  followinir  Executive  Order,  relating  to  the  importa- 
1st  Sess.,  Ex.  Doc.    tioii  of  arms  into  the  Islands  of  St.  Paul  and  St.  George, 
No.  83,  p.  30.  ^vithiu  the  district  of  Alaska,  is  published  for  the  informa- 

tion of  officers  of  the  Customs  : — 

"Executive  Mansion,  Washington,  B.C., 
"  September  9,  1870. 
"  So  much  of  Executive  Order  of  the  4th  February,  1870, 
as  prohibits  the  importation  and  use  of  fire-arms  and 
ammunition  into  and  within  tlie  Islands  of  St.  Paul  and 
St.  George,  Alaska,  is  hereby  modified  so  as  to  permit  the 
Alaska  Commercial  Company  to  take  a  limited  t^uautity 
of  fii-e-arms  and  amniunitiou  to  said  islands,  subject  to  the 
dii-ection  of  the  revenue  officers  there  and  stich  regulations 
as  the  Secretary  of  the  Treasury  may  prescribe. 

♦•  U.  S.  GEANT,  President. 

"  The  instructions  issued  by  this  Department  iu  its 
Circular  of  the  8th  February,  1870,  are  accordingly  modi- 
fied so  as  to  adjust  them  to  the  above  Order. 

"  Eeveuue  officers  wiU,  however,  see  that  the  privilege 
planted  to  the  said  Company  is  not  abused ;  that  no  fire- 
arms of  any  kind  are  ever  used  by  said  Company  in  the 
kiUiu'T  of  seals  or  other  fur-bearing  animals,  on  or  near 
said  islands,  or  near  the  haunts  of  seals  or  sea-otters  in  the 
district,  nor  for  any  purpose  whatever,  during  the  months 
of  June,  July,  August,  September,  and  October  of  each 
year,  nor  after  the  arrival  of  seals  in  the  spring  or  before 
their  departme  iu  the  fall,  excepting  for  necessary  protec- 
tion and  defence  against  marauders  or  public  enemies  who 
may  unlawfidly  attempt  to  land  upon  the  islands.  In  all 
other  respects,  the  instructions  of  the  8th  February.  1870, 

will  remain  in  force. 

"WM.  A.  HICH4P^S0^^ 

'  Acting  Secreiai'y, 


"  Treasiirg  Department,  Washington,  B.C., 
«  sii-^  "  Scptemher  19,  1870. 

H   R.,  44th  Contr.,       '-I  inclose  herewith  a  copy  of  a  letter,  dated  the  17th 
1st  Sess.,  Ex.  Doc!  instant,  from  X.  L.  Jefiries,  attorney  for  the  Alaska  Corn- 
No.  S3,  pp.  32-34.  ^g^.p-^1  Company,  reciting  that  a  Notice  recently  appeared 
in  the  '  Alta  California  '  newspaper,  published  in  your  city, 
of  the  intended  sailing  of  the  schooner  '  Mary  Zephyr  '  for 
the  Islands  of  St.  Paul  and  St.  George. 

"  By  the  4th  Section  of  the  Act  of  the  1st  July,  1870, 
entitled  '  An  Act  to  prevent  the  Extermination  of  Fur- 
bearing  Animals  in  Alaska,'  it  is  provided  that  the  Secre- 
tary of  the  Treasury,  immediately  after  the  passage  of 
said  Act,  shall  lease  to  proper  and  responsible  parties,  &c., 
&c.,  the  right  to  engage  in  the  business  of  taking  fur-seals 
on  the  Islands  of  St.  Paul  and  St.  Geoi^e,  and  to  send  a 
vessel  or  vessels  to  said  islands  for  the  skins  o*  such 
seals,  &c. 
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"  This  lease  lias  been  awarded  to  the  Company  above 
named  for  the  term  of  twenty  years,  a  copy  of  which  is 
herewitli  inclosed;  and  the  reqnest  of  General  Jeffries 
that  an  official  annonncement  be  made  of  the  award  of 
said  lease,  and  that  no  vessels  except  tliose  of  the  Govern- 
ment and  of  said  Company  will  be  allowed  to  touch  or 
land  at  either  of  said  islands,  may  be  complied  with,  and 
you  ^\•ill  please  cause  such  Notice  to  be  published  in  one 
or  more  of  the  San  Francisco  newspapers,  at  the  expense 
of  said  Company. 

"  I  am,  &c., 
(Signed)  "WM.  A.  EICHAEDSON, 

_  "  Actinn  Secretary. 

"T.  G.Phelps,  Esq.,  ^ 

"  Collector  of  Customs, 

"  San  Francisco,  California. 


"  Custom-house,  San  Francisco,  California, 
"  Sir,  "  Collector's  Office,  September  30,  1870. 

"  I  have  the  honour  to  acknowledge  the  receipt  of  }our 
letter  of  the  19th  instant,  relative  to  the  published  Notice 
of  the  sailing  of  the  schooner  'Mary  Zephyr'  for  the 
Islands  of  St.  Paul  and  St.  George,  in  Alaska.  On  seeing 
the  advertisement  in  tiie  'Alta,'  written  Notice  was 
immediately  sent  to  the  parties  interested,  that  no  vessel 
would  be  permitted  to  land  at  said  islands.  I  liave  caused 
a  Notice,  as  suggested  by  the  honourable  Secretary,  to  be 
published.     Please  find  a  copy  of  tlie  Notice  inclosed. 

"  I  am,  &c., 
(Signed)  "T.  G.  PHELPS, 

«,  XT  , ,    ^  "  Collector. 

Honourable  Geo.  S.  Boutwell, 

"  Secretary,  Treasury. 


"  Notice. 
"  In  compliance  with  an  order  of  the  honourable  Secre- 
tary of  the  Treasury,  notice  is  hereby  given  that  a  lease  of 
the  Islands  of  St.  Paul  and  St.  George,  in  the  Territory  of 
Alaska,  has  been  executed  by  the  Secretary  of  the  Treasury 
to  the  Alaska   Commercial   Company  for  the  period  of 
twenty  years  from  the  1st  day  of  May,  1870,  in  accordance 
with  the  provisions  of  an  Act  of  Congress  entitled  '  An 
Act  to  prevent  the  Extermination  of  Fur-bearing  Animals 
in  Alaska,'  approved  the  1st  July,  1870,  and  thlt,  by  the 
terms  of  said  lease  and  the  above-mentioned  Act,  the  said 
Company   have    tlie    exclusive    right   to    engage   in   the 
business  of  taking  fur-seals  on  said  islands  and  the  islands 
adjacent  thereto.     No  vessels,  other  than  those  belonging 
to  said  Alaska  Commercial   Company  or  to  tlie  United 
States,  will  be  permitted  to  touch  or  land  at  either  of  said 
islands  or  the  islands  adjacent  tliereto,  nor  will  any  per.son 
be  allowed  thereon  except  the  authorized  agenw  oi  the 
United  States  and  of  said  Company. 

(Signed)  "  T.  G.  PHELiMs 

"  Collector  of  Cuf>,aihii. 
"  Custom-house,  San  Francisco,  California, 

"  Collector's  Office,  September  28,  1870." 
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AMicn    tlic    above-mentioned    legislation   was 
enacted,  Air.  Boutwell,    as   already  stated,    was 

n  •  •       .TT  •.  1  .  Secretary  of  the  United  States'  Treasury 

Opinion  of  United  States' Govermiieut  Tl^o  f..ll^,x.-                           .           -t-i^abuix. 

in  1872  as  to  iurisdiction  ^^'"^  following  correspondence  between  Mr.T.G. 

rhelps   and   Mr.    Eoutwell    shows   the   position 

^!^^J'^  ''''''T^.  '''    ^^^2    by  tlie  Treasury  Department 

Doc.  No.  106.  '''  relation  to  the  extent  of  jurisdiction  of  the 

pp.  139,  no.  United  States  in  Alaskan  waters  :- 


"  Mr.  Fhdps  to  Mr.  Boutwell. 

"  Customs  House,  San  Francisco, 
^^^'  Collector's  Office,  March  25,  1872. 

"  I  deem  it  proper  to  call  the  attention  of  the  Depart- 
ment  to    certain    rumom^s    which    appear    to    be    well 
authenticated,   the   substance   of   whicli   appears   in   the 
printed  slip  taken  from  the  '  Daily  Chronicle '  of  this  date 
herewith  inclosed. 

"  In  addition  to  the  several  schemes  mentioned  in  this 
paper,   information   has   come   to   this   office  of   another 
which  is  being  organized  ar  the  Hawaiian  Islapds  for  the 
same  purpose.     It  is  weU  known  that,  during  the  month 
of   May  and   the   early  part  of  June  in  each  year,  the 
fur-seal,    in    theh    migration    from    the    southward    to 
St.  Paul  and  St.  George  Islands,  uniformly  move  through 
Oonimak  Pass  in  large  numbers,  and  also   through  the 
narrow  straits  near  that  pass  which  separate  seveij  small 
islands  from  the  Aleutian  group. 

"  The  object  of  these  several  expeditions  is  unquestion- 
ably to  intercept  the  fur-seals  at  these  narrow  passages 
during  the  period  above  mentioned,  and  there,  bv  me^ns 
of  small  boats  manned  by  skilful  Indians  or  Aleutian 
hunters,  make  indiscriminate  slaughter  of  those  animals 
in  the  water,  after  the  manner  of  hunting  sea-otters. 

"  The  evil  to  be  apprehended  from  such  proceedings  is 
not  so  much  in  respect  of  the  loss  resulting  from'' the 
destruction  of  the  seals  at  those  places  (although  the 
killing  of  each  female  is  in  effect  the  destruction  °of  two 
seals),  but  the  danger  lies  in  diverting  these  animals  from 
their  accustomed  course  to  the  islands  of  St.  Paul  and 
St.  George,  their  only  haunts  in  the  United  States. 

"  It  is  believed  by  those  who  have  made  the  peculiar 
nature  and  habits  of  these  animals  a  study,  that  if  they  are 
by  any  means  seriously  diverted  from  the  line  upon  which 
they  liave   been  accustomed  to  move  northward  in  their 
passage  to  these  islands,  there  is   great  danger  of  their 
seeking  other  haunts,  and  should  this  occur  the  natural 
selection  would  be  Komandorsky  Islands,  which  lie  just 
opposite  the  Pribylov  group,  near  the  coast  of  Kamschatka, 
owned  by  Eussia,  and  are  now  the  haunt  of  fur-seals. 

"  That  the  successful  prosecution  of  the  above-mentioned 
schemes  would  have  the  effect  to  drive  the  seals  from 
their  accustomed  course  there  can  be  no  doubt.  Con- 
sidering, therefore,  alone  the  danger  which  is  here  threat- 
gued  to  the  interest  of  the  Government  in  the  seal  fisheries, 
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and  the  large  annual  revenue  derived  fi-om  the  same,  I 
have  the  honour  to  suggest,  for  the  consideration  of  the 
Honourable    Secretary   of    the    Treasury,    the    ciuestion 
whether  the  Act  of  July  1,  1870,  relating  to  those  fisheries, 
does  not  authorize  his  interference  by  means  of  revenue 
cutters    to    prevent    foreigners   and    others   from   doing 
such  an  irreparable   mischief  to  this   valuable   interest! 
Should  the  Honourable  Secretary  deem  it  expedient  to  send 
a  cutter  into  these  waters,  I  would  respectfully  suggest 
that  a  steam-cutter  would  be  able   to   render  the  most 
efficient   service,  and  that  it  should  be  in  the  region  of 
Oonimak  Pass  and  St.  Paul  and  St.  George  IslandsV  the 
loth  of  May  next. 

'•  I  am,  &c. 
(Signed)        "  T.  CI.  Phelps,  Collector. 


[From  San  Francisco  ''Daily  Chronicle^  March  21,  1872.] 

"  It  IS  stated  in  reliable  commercial  circles  that  parties  in 
Australia  are  preparing  to  fit  out  an  expedition  for  the  cap- 
ture of  fur-seals  in  Behring  Sea.     The  present  high  prices  of 
fur-seal  furs  in  London  and  the  European  markets  has  acted 
powerfully  in  stimulating  enterprises  of  a  Uke  character. 
But  a  few  days  ago  Ave  mentioned  that  a  Victorian  Com- 
pany  was  organized   for  catching  fur-seals  in  the  North 
Pacific.      Another   party— an   agent    representing    some 
Eastern   capiLahsts-has   been  in  this  city  for  the  past 
week  making  inquiries  as  to  the  feasibility  of  organizing 
an  expedition  for  like  purposes. 


"  Mr,  Boiitwell  to  Mr.  Phelps. 

''  Treasury  Department,  Washington,  D.C.,    ' 
"^^^'  "^i?n7  19,  1872. 

"Your  letter  of  the  25th  ultimo  was  duly  received 
calhng  the  attention  of  the  Department  to  certain  rumours 
cn^culatmg  in  San  Francisco,  to  the  effect  that  expeditions 
are  to  start  from  Australia  and  the  Hawaiian  Islands  to 
take  fur-seals  on  their  annual  migration  to  tlie  Islands  of 
St.  Paul  and  St.  George  through  the  narrow  Pass  of 
Oonimak.  You  recommend-to  cut  off  the  possibility  of 
evil  resulting  to  tlie  interests  of  the  United  States  from 
these  expeditions-that  a  revenue  cutter  be  sent  to  the 
region  of  Oonimak  Pass  by  tlie  15th  .Alay  next. 

"A  very  full  conversation  was  held  with  Captain  Bryant 
upon  this  subject  while  he  was  at  the  Department,  and  he 
conceived  it  to  be  entirely  impracticable  to  make  sucli  an 
expedition  a  paying  one,  inasmuch  as  the  seals  oo  sinaW 
or  111  pairs,  and  not  in  droves,  and  cover  a  large"re.^ioirof 
water  in  their  homeward  travel  to  these  islands,  Tnd  he 
did  not  seem  to  fear  that  the  seals  w.mld  be  dr  /en  from 
their  accustomed  resorts,  even  were  such  attempts  made 

"  In  addition,  I  do  not  see  that  the  United  States  would 
liave  the  jurisdiction  or  power  to  drive  off  parties  going  up 
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there  for  that  purpose,  unless  they  make  such  attempt 
within  a  marine  league  of  the  shore.* 

"  As  at  present  advised,  I  do  not  think  it  expedient  to 
carry  out  your  suggestions,  but  I  will  thank  you  to  com- 
municate to  the  Department  any  further  facts  or  infor- 
mation you  may  be  able  to  gather  upon  the  subject. 

"  I  am,  &c. 
(Signed)        "  George  S.  Boutwell, 

Secretary." 


1875. 


44th  Cong-.,  Ist 
Sess.,  H.  R.,  Ex. 
Doc.  No.  130, 
p.  124,  March  15, 
1875. 


Opinion  of  Secretary  Fish. 


Fish  to  Boker, 
Dec.  1,  1875, 
Wharton,  vol  i, 
sec.  32,  p.  106. 


In  1875  Mr.  Mclntyre,  the  Assistant  Treasury 
Agent  at  the  Prihyloff  Islands,  wrote  that  he  had 
armed  the  natives  with  the  intention  of  repelling 
hy  force  attempts  *'  to  kill  seals  in  the  rookeries 
or  within  a  rifle  shot  of  the  shore." 

In  1875,  a  question  having  arisen  as  to  Russia's 
authority  to  grant  licences  for  the  use  of  the  seas 
contiguous  to  her  coasts,  Mr.  Pish,  Secretary  of 
State  for  the  United  States  of  America,  gives 
conclusive  evidence  as  to  the  interpretation 
placed  upon  the  Convention  of  1824 .  hy  the 
United  States,  as  follows  : — 

"There  was  reason  to  hope  that  the  practice  which 
formerly  prevailed  with  powerful  nations  of  regarding  seas 
and  bays,  usually  of  large  extent,  near  their  coast,  as  closed 
to  any  foreign  commerce  or  fishery  not  specially  licensed  by 
them,  was,  without  exception,  a  pretension  of  the  past,  and 
that  no  nation  would  claim  exemption  from  the  general 
rule  of  public  law  which  limits  its  maritime  jurisdiction 
to  a  marine  league  from  its  coast.  AVe  should  par- 
ticularly regret  if  Eussia  should  insist  on  any  such 
pretension." 


Fishing  and  navigation  by  foreigners. 


H.  R.,  Ex.  Doc. 
No.  35,  44th  Cong., 
1st  Sess. 


During  the  whole  period  discussed  in  this 
chapter,  the  vessels  of  various  nations  were 
continuously  engaged  in  hunting,  fishing,  and 
navigating  in  the  waters  of  the  North  Pacific, 
including  Behring  Sea. 

Schooners  from  British  Columhia  were  fishing 
for  cod  as  early  as  1866,  and  seals  to  the  numher 
of  20,000  a-year  were  reported  as  being  taken 
south  of  St.  George  and  St.  Paul  Islands  in  1870 
and  1872. 


Ex  parte  S.  H. 
Cooper,  owner  of 
"  W.  P.  Sayward." 
Brief  for  the  frited 
States,  No.  9, 
October  'ierm, 
1890,  p.  197. 


*  In  1888  (after  the  occurrence  of  the  seizures  of  British 
vessels  in  1886  and  1887)  Mr.  Boutwell,  by  request,  explained, 
in  a  letter  d.'ted  the  ISth  January,  that  'neither  upon  my 
recollection  of  lacts,  as  tliey  were  understood  by  me  in  18712,  nor 
upon  the  present  reading  of  the  correspondence,  do  I  admit  the 
claim  of  Great  Britain  that  my  letter  is  an  admission  of  any  right 
adverse  to  the  claims  of  the  United  States  in  the  waters  known 
as  Behring  Sea.  My  letter  had  reference  solely  to  the  watefs 
of  the  Pacific  Ocean  south  of  the  Aleutian  Islands," 
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Whalers  continued  as   before  to  frequent   ilie 
waters  both  east  and  west  of  the  line  described  in  r.  i,      t  i    .  • 

risnery  Industries 

the  Treaty  of  1867.    The  extent  of  their  operations  of  the  United 
appears  from  the  following  Table,  which  shows  voL  ii,' p.^s'/'"' ^' 
tlie   number    of    vessels    composing   the   North 
Pacific  whaling  fleet  after  the  date  of  the  Alaska 
Cession,* 


Wliahng  industry, 


1 

Number  of 

Year. 

United  States' 

Kemarks. 

Vessels. 

1867 

90 

Also  eleven  foreign  vessels. 

1868 

61 

Also  seven  foreign  vessels. 

1869 

43 

Also  six  foreign  vessels. 

1870 

46 

Also  nine  foreign  vessels, 

1871 

35 

All  but  seven  of  the  fleet  were 
lost,     including      four     foreign 

vessels. 

1872 

27 

Also  four  foreign  vessels. 

1873 

30 

Also  four  foreign  vessels. 

1874 

23 

Also  four  foreign  vessels. 

1875 

16 

Also  four  foreign  vessels. 

1876 

18 

All  but  eight  of  the  fleet  lost,  also 
two  foreign  vessels. 

1877 

19 

Three  of  tlie  fleet  were  lost;  one 
foreign  vessel. 

1878 

17 

One  of  the  fleet  lost. 

1879 

21 

Three  of  the  fleet  lost. 

1880 

19 

Walrus   hunting  is  also  known  to  have  been   . 
continuously   practised   by   the   whalers   during  ^.  ,       ,  ,      . 

,,  1  .  ,  rishery  Industries 

these  years,  and  in  some  years  large  quantities  of  of  the  United 
walrus  ivory  and  oil  were  obtained  : —  ^^^*^.!'  ^^*^'  ^' 

vol.  11,  part  17, 
"The  Arctic  wlialiug  fleet  from  1870  to  1880,  iDclusive,  ^^^  ^^^  '^  '"^- 
is  estimated  to  have  captured  100,000  walrus,  producing 
1,99G,000  gallons  of  oil  and  398,868  lbs.  of  ivory,  of  a  total 
value  of  1,260,000  dollars." 

In  1872  expeditions  for  sealing  in  Behring  Sea 
were  reported  to  bo  fltting  out  in  various  places,  ,,  ..    ^    . 

(>  n.;r       -r^,     ,      .   ,  '    li.  K.,  Ex,  Doc. 

as  appears  from  Mr.  Phelps'  letter  of  the  25th  No  83,  p.  125, 
March  in  that  year,  already  quoted,  and  in  1875  If^^  ^°"='  ^'* 
a  schooner  was    reported  as   having   been   seen  ' 
shooting  seals  among  the  seal  islands. 

Ivan  Petroff,  Special  Commissioner  of  the 
United  States  to  the  seal  islands  in  the  year 
1880,  says  in  his  Report : — 

"As  these  seals  pass  up  and  down  the  coast  as  far  as   H.  11.,  Ex  Doc. 
the  Straits  of  Fuca  and  the  moutli  of   Columbia  Ptiver,   No.  40, 46th  Cong., 
quite  a  number  of  them  are  secured  by  liunters,  who  shoot  p' 65^'''''  ''''" ""''"' 
or  spear   them   as  they  find  tliem  asleep  at  sea.     Also, 
small  vessels   are   fitted   out   in    San    Francisco,   which 
regularly  cruize  in  these  waters  for  the  purpose  alone  of 
,  shooting  sleeping  seal." 


Walrus  hunting. 


Seal  huntincr. 


•*   All  vessels  noc  sailing-  under   the    United   States'  flag  are 
specified  in  this  Table  as  "  foreioq," 


Ill 


IT.  R.,  Ex.  Doc. 

No.  40,  4.5lh 
Cong'.,  3rd  Sess., 
vo".  xviii,  p.  68. 

H.  R.,  Ex.  Doc. 
No.  153,  49th 
Cong.,  1st  Sess. 


H.  R.,  Ex.  Doc. 
No.  3883,  50th 
Cong.,  2nd  Ses3., 
p.  5e. 


Complaints  of  depredations  on 
rookeries. 


Letter  from  Mr.  d'Ancona. 


Eeply  of  Mr.  French. 


H.  R.,  Ex.  Doc, 
.50th  Cong.,  2nd 
tiess..  No.  3883, 
p.  281. 


And  he  adds  : — • 

"The  fur  trade  of  thi.s  country,  with  tlie  exception  of 
that  confined  to  the  seal  isla7ids  and  set  apart  hv  law,  is 
free  to  all  legitimate  enterprise." 

Sealing- vessels  and  their  catches  were  also 
reported  by  the  Uiiited  States'  cutter  "  Cerwin," 
hut  iione  were  interfered  with  when  outside  of 
the  3-mile  limit. 

In  1881  an  Agent  of  the  United  States' 
GoTernment  stated  that  during  the  past  twenty 
years  probably  100  vessels  had  "  prowled  "  about 
the  PribvlofP  Islands. 

The  Agents  of  the  United  States'  Government 
sent  to  the  seal  islands  previously  to  1886  con- 
tinually reported  upon  the  inadequacy  of  the 
protection  of  the  islands,  and  they  frequently 
referred  to  depredations  upon  the  rookeries  by 
the  crews  of  vessels  scaling  in  Behrins^  Sea. 

Early  in  1881,  Collector  D.  A.  d'Ancona,  of  San 
Trancisco,  appears  to  have  requested  information 
from  the  Treasury  Department  at  Washington  in 
regard  to  the  meaning  placed  by  that  Department 
upon  the  law  regulating  the  killing  of  fur-bearing 
animals  in  the  territory  of  Alaska,  and  specially 
as  to  the  interpretation  of  the  terms  "  waters 
thereof"  and  "waters  adjacent  thereto,"  as  used 
in  the  law,  and  how  far  the  jurisdiction  of  the 
United  States  was  to  be  understood  as  extending. 

In  reply,  Acting  Secretary  H.  F.  French,  of 
the  Treasury  Deparcment,  wrote  as  follows  on  the 
12th  March,  1881:— 

"  Sir, 

"Your  letter  of  the  19th  ultimo,  requesting  certain 
information  in  regard  to  the  meaning  placed  by  this 
Department  upon  the  law  regulating  the  killing  of  fur- 
bearing  animals  in  the  Territory  of  Alaska,  M'as  diily 
received.  The  law  prohibits  the  killing  of  any  fur- 
bearing  animals,  except  as  otherAvise  therein  provided, 
within  the  limits  of  Alaska  Territory  or  hi  the  waters 
thereof,  and  also  prohibits  the  killing  of  any  fur-seals  on 
the  Islands  of  St.  Paid  and  St.  George  or  in  tlie  waters 
adjacent  thereto,  except  during  certain  months. 

"  You  inquire  in  regard  to  the  interpretation  of  the 
terms  'waters  thereof  and  'waters  adjacent  thereto,'  as 
used  in  the  law,  and  how  far  the  jurisdiction  of  the  United 
States  is  to  be  understood  as  extending. 

"Presuming  your  inquiry  to  relate  more  especially  to 
the  waters  of  Western  Alaska,  you  are  inlormed  that  the 
Treaty  with  Eussia  of  the  30th  :\Iarch,  1870  [sic],  by  which 
the  Territory  of  Alaska  was  ceded  to  the  United  States, 
defines  the  boundary  of  the  Territory  so  ceded.  This  Treaty- 
is  found  on  pp.  G71  to  G73  of  t'ne  volume  of  Treaties  of  the 
Eevised   Statutes.     It  will    he   seen   therefrom  that  the 
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limit  of  the  cession  extends  from  a  line  starting  from  the 
Arctic  Ocean  and  running  through  Bering  Strait  to  the 
north  of  St.  Lawrence  Islands.  The  line  runs  thence  in  a 
south-westerly  direction,  so  as  to  pass  midway  between 
the  Island  of  Attoo  and  Copper  Island  of  the  Kroman- 
boski  [sic]  couplet  or  group,  in  the  North  Pacific  Ocean,  to 
meridian  of  193  degrees  of  west  longitude.  All  the  waters 
within  tliat  boundary  to  the  western  end  of  the  Aleutian 
Archipelago  and  chain  of  islands,  are  considered  as  com- 
prised within  the  waters  of  Alaska  Territory. 

"  All  the  penalties  prescribed  by  law  against  the  killing 
of  fur-bearing  animals  would  therefore  attach  against  any 
violation  of  law  within  the  limits  before  described. 
(Signed)  "  H.  F.  French, 

•'  Acting  Secretary." 

It  does  not  appear  from  any  official  documents  -^q  seizures  made  before  1886. 

that  any  action  was  taken  at  the  time  in  accord-  

ance  Avith  the  opinion  expressed  in  this  letter,  and 

no  seizures  were  made,  and  no  warning  was  given 

to  any  British  vessel  engaged  in  sealing  beyond  the 

ordinary  territorial  limits  prior  to  1886,  although 

at  least  one  British  vessel  is  known  to  have  been 

engaged  in  such  sealing  in  1884,  and  no  less  than 

thirteen  were  so  engaged  in  1885.     Two  of  these  50th  Con^.,  2nfl 

vessels  are  stated  to  have  been  spoken  by  a  United  ?f' ^■',?^"^*f^'^''^' 

^      _  ,*'  Doc.  rso.  106, 

States'  revenue- cutter,  without  being  in  any  way  p.  134. 

molested. 

On  the  22nd  May,  1884,  Lieutenant  I.  E.  Lutz  h.  R.,  Mis.  Doc, 

was   instructed   by  the  Captain  of   the   United  J^^'^  S?t"^uA^*^ 

•^  ^  bess.,  No.  602, 

States'  revenue-steamer  "  Corwin     to  watch  and  p.  28. 
to  seize  or  arrest  any  vessel  or  persons  attempting 
to  take  seals  contrary  to  law. 

Acting  under  these  instructions,  Lieutenant  Ibid.,  p.  33. 
Lutz  arrested  the  "  AdMe,"  of  Hamburg,  Gustavo 
Isaacson,  master,  with  three  officers  and  a  crew 
of  eicjhteen  Jananese,  when  at  anchor  off  shore. 
The  Lieutenant  was  careful  to  ascertain  that  the 
vessel  was  engaged  in  sealing  ashore,  and  having 
waited  the  return  of  the  ship's  boat  Avhich  came 
back  loaded  with  seal  carcasses,  Lieutenant  Lutz 
reported  that,  having  now  secured  all  necessary 
evidence,  he  notified  the  captain  of  the  seizure  of 
the  vessel. 

It  is  found  that  from  1867  down  to  and 
including  1885,  vessels  continued  to  visit  and 
liunt  in  Behring  Sea  without  interference  when 
outside  of  the  ordinary  territorial  jurisdiction. 

The  circumstances  wliicli  appear  to  have  led 
to  a  change  of  official  policy  in  1886  will  be 
related  hereafter. 

It  may  be  convenient  at  this  point  to  refer  to 
questions  which  were  raised  by  occurrences  in 
the  Asiatic  waters  of  the  Pacific,  adjacent  to 
Kussian  territory. 


113 


l)isputes  in  Okhotsk  and  Behring  Seas. 


Whalers  in  Okhotsk  Sea. 


Fishery  Industries 
of  the  United 
States,  section  5, 
vol.  ii,  p.  20. 
See  extract  from 
Tikhmenieff, 
Appendix,  vol.  i, 
No.  5. 


"Whalers  sometimes  seal-himters. 


H.  R.,44:h  Conj. 
1st  Sess.,  Report 
623. 


Questions  arising  between  the  United  States  and 
Russia  in  Okhotsk  and  Behring  Seas. 

Disputes  have  more  thau  ouce  arisen  respecting 
tlie  rights  of  United  States'  whaling-vessels  in 
Okhotsk  Sea. 

The  main  objection  to  these  whalers  was 
that  thev  interfered  with  the  fur  industrv,  and 
it  is  on  record  that  the  mode  of  whaling  prac- 
tised in  this  sea  was  often  to  anchor  the  vessel 
in  some  harbour  and  to  send  the  boats  there- 
from in  pursuit  of  whales.  The  instructions  to 
Russian  cruizers,  dating  from  1S53,  only  pro- 
hibited these  vessels  from  cominc^  "  within 
3  Italian  miles  of  our  shores."  The  Sea  of 
Okhotsk  was  covered  bv  the  Ukase  of  1S21, 
and  j^ossesses  a  seal  rookery  (Robben  Island). 
"Whalers  from  the  United  States  and  elsewhere 
began  to  frequent  this  sea  about  the  year  ISIo. 

The  following  evidence  with  reference  to 
sealinf?  and  whalinoj  in  Okhotsk  Sea  2"iven  before 
the  Committee  of  "Ways  and  Means  in  the 
House  of  Eepresentatives  at  "Washington  (3rd 
May,  1876),  shows  that  whalers  were  also 
engaged  in  taking  seals  : — 

"  Q.  Who  are  Wilhanis.  Haven,  and  Co.  ? — A.  Williams^ 
Haven,  and  Co.  are  ^Ir.  Henry  P.  Haven,  of  Connecticut, 
who  died  last  Sunday,  and  Pdchard  Chapel.  They  are 
whalers.  They  took  seals  and  whales,  and  had  been  at 
that  business  in  the  Pacific  for  a  iri'eat  manv  vears. 

"  Q.  They  had  an  interest  in  these  skins  ? — A.  Yes,  Sir. 
They  had  a  vessel  in  the  waters  of  the  Okiiotsk  Sea,  I 
think,  seal-fishing  in  1866.  While  tiieii*  vessel  was  at 
Honolulu  in  1866,  the  captain  became  acquainted  Avith  a 
Eussian  captain  who  put  in  there  in  distress  with  the 
remainder,  or  a  portion,  of  the  Alaska  seal-skins  taken  by 
the  old  Eussian  Company,  and  there  this  captain  learned 
of  this  interest.  He  left  his  vessel  at  Honolulu  went  to 
Connecticut,  and  conferred  with  Iris  employei-s.  Tlieu 
3tli'.  Chapel,  one  of  the  concern,  went  out  to  Honolulu  and 
fitted  out  tliis  vessel  and  another  one  and  sent  them  to 
the  Alaska  Islands  as  early  as  April  1868." 


:ir.  Hoffman  to  The  United  states'  Minister  at  St.  Petersburo-, 

Marc^h'n'fs^r"'  ^^^-  Soffman,  writing  in  1SS2,  thus  refers  to^hls 
sea : — 


cOih  Cong.,  2Dd 
Se?s.,  Senate  Ex. 
Doc.  No.  105, 
p.  260. 

See  Appendix, 
vol.  ii,   Part  If, 
No.  14. 


"  A  glance  at  the  Map  will  show  that  the  Kurile  Islands 
are  dotted  across  the  entrance  to  the  Sea  of  Okhotsk  the 
entire  distance  fiom  Japan  on  the  south  to  the  southern- 
most Cape  of  Kamtchatka  on  the  north. 

'' In  the  time  when  Eussia  osvned  the  whole  of  these 
islands,  her  Eepresentatives  in  Siberia  claimed  that  he 
Sea  of  Okhotsk  was  a  mare  clausum,  for  that  Eussian 
jmisdictiou    extended   from   island    to    island   arc   over 
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2  uiaiiuc  leagues  of  iutermetliate  sea  from  Japan  to  Kamt- 
cliatka. 

"But  about  tive  years  ago  IJussia  ceded  the  southern 
group  of  these  islands  to  Japan,  in  return  for  the  half  of 
the  Island  of  Saghalien,  which  belonged  to  that  Power. 

"  As  soon  as  this  was  done  it  became  impossible  for  the 
Siberian  authorities  to  maintain  their  claim.  My  informant 
was  not  aware  tliat  this  claim  had  ever  been  seriously 
made  at  St.  Petersburg." 


And  iu  another  letter  he  says  : — 

"  I  do  not   tlnuk   that   Kussia  claims  that  the  Sea  of   March  27,  1882. 

Okhotsk  is  a  marc  clausum,  over  which  she  has  exclusive  «^Oth  Cong.   2nd 

Seai  ,  feenate  llrx. 
jurisdiction.     If  she  docs,  her  claim  is  not  a  tenable  one   ^^^  Xo.  106, 

.since  the  cession  of  part  of  the  group  of  the  Kurile  Islands  p.  261. 

,        11       .  J.-       »  See  Appendix, 

to  Japan,  if  it  ever  were  tenable  at  any  time.  ^^j^  jj^  p^^^.^  jj 

No!  1*5. 

The  following  appears  as  an  introductory 
statement  in  "  Papers  relating  to  Behring  Sea 
Eisheries,"  published  at  the  Government  Printing 
Office  in  Washington,  1887  :  — 

"  This  sea  [of  Okhotsk]  is  a  part  of  the  waters  to  which 
the  Ukase  of  1821  apphed,  and  which  M.  Poletica,  in  his 
subsequent  correspondence  with  JMr.  Adams,  prior  to  the 
Treaty  ot  1824,  said  His  Imperial  Majesty,  the  Emperor 
of  all  the  Kussias,  might  have  claimed  as  a  close  sea  had 
he  chosen  to  do  so.  xVs  has  been  seen,  all  question  as  to 
the  right  of  citizens  of  the  United  States,  as  well  as  of  the 
subjects  of  Great  Britain,  to  navigate  and  fish  in  those 
waters,  was  given  up  by  Russia  once  for  all  in  the  Treaty 
of  1824  with  the  United  States,  and  of  1825  with  Great 
Britaiu. 

"  The  following  correspondence  between  Russia  and  the 
United  States  in  the  years  1867  and  1868  contains  an 
explicit  disavowal  by  Russia  of  any  claim  to  interfere  with 
the  fishing  operations  of  citizens  of  the  United  States  in 
the  Sea  ot  Okhotsk." 


Okhotsk  Sea  subject  to  Ukase  of  1821. 


The    correspondence   referred    to    shows   that 

the  captain  of  the  ''Europa,"  a  United  States' 

whaling-vessel,  complained  to  the  Department  of 

State  at  Washington  that  the  Captain  of  a  Russian 

armed  steamer  had  stated  that  he  was  authorized 

to  drive  United   States'  whalers  away  from  the 

vicinity   of   the  Settlement  of   Okhotsk,  in  the 

Sea  of  Okhotsk,  and  that  he  had  fired  on  the 

ship's   boat   of   the  hark  "  Endeavour,"  of  New 

Bedford. 

It  appears  also  from  the  same  correspondence 

that  on  the  27th  July,  1867,  the  United  States' 

bark  "  Java  "  was  cruizing  for  whales  in  Shantar 

Bay  and  standing  towards  Silas  llichard's  Bluff,  Seward  to  Clay. 

when   a  Hussian  Commander  ordered   him   out  ^^.^'".^^IT  ^^',t^^ 

vol.  II,  Part  II, 

of  the  bay,  and  thereupon  Mr.  ScAvard  inquired  No.  12, 


Interference  with  United  States'  vessels. 
"  Europa." 


"  Eudeavour." 


Java. 
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Explanations  by  liussiu. 

Westiiiann  to 
United  States' 
Secretary  of  State, 
July  31,  1868, 
oOtii  Cong.,  2nd 
Sess.,  Senate  Ex. 
Doc.  No.  106, 
p.  253. 

Ko  claim  of  jurisdiction  beyond  3-mile  limit. 


of  the  llussian  Government  what  instruc- 
tions had  heen  issued  relating  to  fisheries  in  this 
sea. 

In  reply  to  this  inquiry,  the  following  expla- 
nation was  received  from  M.  de  Westmann, 
Acting  Minister  of  foreign  Affairs  at  St.  Peters- 
burg, Avhich  sho^^•s  the  claim  of  jurisdiction 
of  Kussia  to  have  been  confined  to  3  miles  only 
in  Russian  gulfs  and  bays,  in  this  part  of  the 
very  Avaters  covered  by  the  Ukase  of  1821 : — 

"  These  are  tlie  circumstances  :  The  schooner  '  Aleout,' 
under  the  command  of  Lieutenant  Etoline,  had  been  sent 
in  commission  from  Nicolaievsk  to  Oudrk.     The  abundance 
of  floating  ice  having  forced  him  to  enter  into  the  Gulf  of 
Tougoursh,  he  there  met,  the  14th  July,  at  about  20  miles 
to  the  south  of  the  Straits  of  Chautarsk,  near  the  eastern 
coast,  the  American  whaler  '  Java,'  occupied  in  rendering 
the  oil  of   a   captured   whale.     Considering   that  foreign 
whalers  are  forbidden  by  the  laws  in  force  to  fish  in  the 
Russian  gulfs  and  bays  at  a  distance  of  less  than  3  miles 
from  the  shore,  where  the  right  of  fishing  is  exclusively 
reserved  to  Russian  subjects,  Lieutenant  Etoline  warned 
('invita')  the  captain  of  the   'Java'   to  'bear  off'  from 
the  Gulf  of  Tougoursh,  which  he  at  once  did.     The  same 
day  the  '  Aleout '  made  for  the  Bay  of  Mawgon,  where 
arrived,  on  the  next  day,  the  American  whale  schooner 
'  Caroline    Foot,'    whose    captain,    accompanied    by    the 
captain  of  the  '  Java,'  called  on  Lieutenant  Etoline,  and 
declared  that  he  had  no  right  to  prevent  them  from  fishing 
for   whales    wherever    they   liked.      Lieutenant   Etoline 
replied  that  there  were  in  that  re"-pect  established  rules 
('  regies '),  and  if  they  insisted,  absolutely,  upon  breaking 
them,  that  he  would  be  compelled  to  prevent  them.  •  The 
captain  of  the  schooner  '  Caroline  Eoot '  pretending  ('  ayant 
pretendu ')  that  he  had  entered  into  the  Bay  of  Tougoursh 
in  consequence  of  '  deviations  from  his  course,'  Lieutenant 
Etoline  offered  at  once  all  assistance  in  his  power ;  and, 
upon  recpiest,  delivered  him  7  pouds  of  biscuit  from  the 
stores  of  the  'Aleout,'  after  which  the  two  ships  again 
went  to  sea.     The  19th  of  July,  that  is,  four  days  after- 
wards, the  schooner  '  Aleout '  met  a   whale,  upon  which 
the  Commander  caused  a  trial  fire  to  be  made.     At  the 
same  moment  was  seen,  at  about  16  miles  distance,  a  sail, 
name  unknown,  and,  nearer,  three  '  chaloupes,'  the  nearest 
of  which  was  at  least  3  miles  in  advance  in  the  direction 
of  the  cannon  fire.     In  tlie  evening  all  these  ships  had 
disappeared.     That  incident  is  registered  in  the  books  of 
the 'Aleout'  in  the  following  terms:  'The  19th  of  July, 
at  9  in  the  evening,  at  anchor  in  the  Bay  of  Mawgons, 
fired  a  cannon  shot  for  practice  at  a  whale  afloat.'     From 
these   facts   General   Clay   will   be    convinced  that   the 
incident  alluded  to  has  been  exaggerated,  and  even  per- 
verted ('  denature ')  much  in  order  to  be  represented  as  a 
cause  of  grievance  against  the  Commander  of  the  '  About ' 
on  the  part  of  the  American  whalers." 
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The  explanation  was   considered   satisfactory,  ^^^^^^  Cong.,  2nd 

.  Sess.,  Senate  Ex. 

Mr.  Seward  observing  that  "the  captain  oi  the  Doc.  No.  io6, 
'Java,'  spoke  unwarrantably  when  by  implication  P-  ^^^• 
he  denied  that  the  Russian  authorities  have  the 
right  to  prevent  foreign  vessels  from  fishing  for 
whales  within  3  marine  miles  of  their  own  shore." 

In  the  year  1881  the  Russian  Consul  at  Yoko- 
hama issued,  on  behalf  of  the  Russian  Imperial 
Government,  a  Notice,  of  which  the  following 
is  a  translation  :  — > 

"  Notice. 

"  At  the  request  of  the  local  authorities  of  Beliriiig  and     Russian  Notice  of  November  1881  respecting 
other  islands,  the  Undersigned  hereby  notifies  that   th3  Okhotsk  and  Behring  Seas. 

Eussiaa    Imperial    Government    publishes,    for    oeueral  „.,        „^« 

°  Ibid.,  p.  259. 

knowledge,  the  following: 

'"1.  Without  a  special  permit  or  hcence  from  the 
Governor-General  of  Eastern  Siberia,  foreign  vessels  are 
not  allowed  to  carry  on  trading,  hunting,  fishing,  &c.,  ou 
the  Eussian  coast  or  islands  in  the  Okhotsk  and  Behrins 
Seas,  or  on  the  north-eastern  coast  of  Asia,  or  within  their 
sea  boundary-line. 

" '  2.  For  such  permits  or  licences,  foreign  vessels  should 
apply  to  Yladivostock  exclusively. 

'"3.  In  the  port  of  Petropaulovsk,  though  being  the 
only  port  of  entry  in  Kamtchatka,  such  permits  or  licences 
shall  not  be  issued. 

"'4.  No  permits  or  -licences  whatever  shall  be  issued 
for  hunting,  fishing,  or  trading  at  or  on  the  Commodore 
and  Eobben  Islands. 

"'5.  Foreign  vessels  found  trading,  fishing,  hunting, 
&c.,  in  Eussian  waters,  without  a  hcence  or  permit  from 
the  Govei-nor-General,  and  also  those  possessing  a  licence 
or  pemiit  who  may  infringe  the  existing  bye-laws  on 
hunting,  shall  be  confiscated,  both  vessels  and  cargoes,  for 
the  benefit  of  the  Government.  This  enactment  shall  be 
enforced  henceforth,  commencing  with  a.d.  1882. 

"  '  6.  The  enforcement  of  the  above  will  be  intrusted  to 
Eussian  men-of-war,  and  also  to  Eussian  merchant- vessels, 
which,  for  that  purpose,  will  carry  mihtary  detachments 
and  be  provided  with  proper  instructions. 

"'A.  Pelikan, 

"'H.I.R.M.  Consul 

" '  Yokohama,  November,  1 5,  1881.'  " 

The  firm  of  Messrs.  Lynde  and  Hough,  of  San  ibid.,  p.  259. 
Francisco,  was  in  1882,  and  had  been  for  vears    ^>'"''^  ^^^  llouo\x 

V  *   to  Folder 

engaged   in   the   Pacific   coast   fisheries.      Thej  February'lS,  1882. 
yearly  sent  vessels  to  the  Sea  of  Okhotsk,  fishing  ^'J  u/K?  U 
from  10  to  20  miles  fi'om  shore.     The  attention  ^'o-  13.  ' 

of  the  firm  being  called  to  the  above  JS'otice,  they 
wrote  to  the  Secretary  of  State  of  the  United 
States  calling  attention  thereto. 
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50th  Cong.,  2n(l  The  Secretary  of   State    (Mv.  Prelinghuysen), 

D^oc.'no.  ]o6,         ^'^   ^^®   '^^^  March,   1882,  inclosed  their  letter, 

P'  258.  together  Avith    the  Regulations    "  touching   the 

Pacific  coast  fisheries,"  as   he   termed  them,  to 

M'r.Frdrn^.uysen,  '^^'''  Hoffman,  the    United    states'   Minister   at 

March  27, 18S2.  St.  Petersburg.     Mr.  Hoffman  acknowledged  the 

See  Appe'ndix,  receipt  of  this  despatch,  in  reference  to  what  he 

vol.  ii,  Tart  If,  j^]sq  called  "  our  Pacific  Ocean  fisheries." 

No.  15. 

Applied  only  to  territorial  waters.  Mr.   Hoffman,  having  made  inquiry  of  M.  de 

Giers,  the  Russian  Foreic^n  Minister,  the  latter. 

Ibid     p  '^S' 

M.  di  Gfers'to         in  liis  reply,  dated  the  8th  (20th)   3Iay,   1882, 

Ma  ^''pori88'>  explai^^t^  *^^^  *^®s®  Regulations  applied  only  to 
See  Appendix,         ''  territorial  waters  of  Russia,"  and,  in  a  subse- 

vd.H^Partll,  ^^^^^^^     ^g^^^^,    ^j     ^^^    ^^^     ^^^^-^^    j^^^p^    ^^^^^^ 

Article  560  of  the  Russian  Code,  which  is  as 
follows : — 

"ARTICLE  560. 

Ibid.,  p.  262.  "The  maritime  waters,  even  when  they  wash  the  shores, 

^I.  de  Ciiers  to  wlieve  there  is  a  permanent  population,  can  not  be  the 

Mr.  Hoffman,  .  .  ,  ,     .^  c 

June  1  (13),  1882.    s^^bject  of  private  possession;  they  are  open  totlie  use  ot 

See  Appendix,  one  and  all." 

vol.  ii,  Part  11, 

Ibid  ^p  260  ^^    ^    letter    to    Mr.    Prelinghuysen  of   the 

See  Appendix,  14th  March,  1882,  Mr.  Hoffman  shows  what 
No!  14.  ^^^    '         lie   understood  to   be   the   meaning   applied  by 

M.  de  Giers  to  the  words  "territorial  waters." 

He  writes  : — 

"  The  best  whaling  grounds  are  found  in  the  bays  and 
inlets  of  the  Sea  of  Okhotsk.  Into  these  the  Russian 
Government  does  not  permit  foreign  whalers  to  enter, 
2i2)on  the  ground  that  the  entrance  to  them,  from  headland  to 
headland,  is  less  than  2  marine  leagues  vjide" 

Ibid,,  pp.  262,  263.  Indeed,  M.  de  Giers,  in  the  letter  of  the  8th 
vof  it^Par'^  n  (20th)  May,  1882,  already  quoted,  makes  it  clear 
No.  16.  '        that,  as  to  fishing  and  hunting,  the  rule  was  the 

same,  and  that  the  prohibition  of  vessels  engaged 
in  these  pursuits  extended  only  over  the  marine 
leasue  from  the  shores  of  the  coasts  "  and 
the  islands  called  the  '  Commander '  and  the 
'  Seals.'  " 

The  island  referred  to  as  the  "Seals"  is 
Robben  Island,  and  the  reference  to  this  and  the 
Commander  Islands  indicates  that  M.  de  Giers, 
under  the  term  of  ''hunting,"  was  referring 
specially  to  the  sealing  industry. 

Case  of  the  "  Eliza."  On  the   21st  July,  1884,  the  United    States' 

schooner   "Eliza"   was   seized   by  the   Russian 

cruizer  "  Razboinik  "  in  the  Anadu'  River,  which 
runs  into  ilnadir  Bay,  a  northern  portior  of 
Behring  Sea.     It  was  represented  to  the  United 
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States  that  she  Avas  there  trading  and  hunting  soth  Co"?-,  2n.i 
Avalrus.     The  United  States'  Vice-Consul-General  Doc.  No.  106, 
at  Japan  termed  the  seizure  "  an  act  of  piracy."     V-  263. 
General  yiansaly,  writing  from  the  Depart-  Ibid.,  p.  270. 

Tr»  1       /on    +\    See  Appendix, 

ment   of   Foreign   Affairs    on   the    lUtli    (distj  vol.  ii,  Part  II, 
January,  1887,  explained  that  the  "Eliza"  was  ^'«-i9- 
arrested,  "  not  for  the  fact  of  seal-hunting,"  but 
for  violating  the  prohibition  touching  trading, 
hunting,  and  fishing  on  the  Russian  coasts  of  the 
Pacific  without  special  licence. 

The  crew,  it  was  found,  were  trading  with  the  ^^'<  P-  2^9. 
natives  on  the  coasts  of  Kamtchatka,  as  well  as 
hunting  walrus. 

This  appears  to  have  been  accepted  as  a  valid  Ibid.    See 

^  -"^  1  •  !.■   Appendix,  vol.  ii, 

explanation;  but  Avith  reference  to  the  seizure  ot  Part  ii,  >^o.  19. 
this  ship  and  of  the  "  Henrietta,"  Mr.  Lothrop, 
United  States'  Minister  at  St.  Petersburg,  writing 
to  Mr.  Bayard,  tlie  United  States'  Secretary  of 
State,  on  the  17th  February,  1887,  remarks  :— 

"  I  may  add  that  the  Eussian  Code  of  Prize  Law  of 
1869,  Article  21,  and  now  in  force,  limits  the  jurisdic- 
tional Avaters  of  Enssia  to  3  niiles'froni  the  shore.'"' 

The  United  States'  schooner  "  Henrietta  "  had  Case  of  the  "  Henrietta." 


been  seized  on  the  29th  August,  188t3,  off  East  „.,       „^„ 

^  Ibid.,  p.  267. 

Cape  ill  Behring  Strait  by  the  lUissian  corvette 
"  Krevsser." 

Explanations   from   the  Russian  Government  Ibid.,  p.  2C9. 
were  promptly  demanded  by  the  United  States,  '^^^  ii^fvt'u 
and  it  was  alleged  she  was  arrested   for   illicit  No.  18. 
trading  on  tlie  Hussian  coasts. 

Nevertheless,    Mr.    Bayard,    writing    to    Mr.  Views  of  Mr.  Bayard. 

Lothrop  on  the  16th  March,  1887,  observed : — 

"  If,  as  I  am  to  conclude  from  your  despatch,  the  seizure  Papers  relating  to 

of  the  '  Henrietta'  was  made  in  Eussian  territorial  waters,  ^^ehnng  Sea 
,  ,       ,,        .  ,..,,..,..  1  .p    ,       Fisheries,pablished 

then  the  Kussian  authorities  had  jurisdiction ;  and  if  the  jjt  the  (iovemment 

condemnation  was  on  proceedings  duly  instituted  and  rrinting  Ottice  in 
administered  before  a  competent  Court  and  on  adequate  loi'"*  ' '  ""  ' 
evidence,  this  Department  has  no  right  to  complain.  But 
if  either  of  these  conditions  does  not  exist,  the  condemna- 
tion cannot  be  internationally  sustained.  The  first  of 
these  conditions,  viz.,  that  the  proceedings  should  have 
been  duly  instituted  and  administered,  could  not  be  held 

to  exist  if  it  should  appear  that  the  Court  before  whom 

the    proceedings   were    had    was    composed    of    parties 

interested  in  the  seizure.     On"  general  principles  of  inter- 
national law,  to  enforce  a  condemnation  by  such  a  Court 

is    a    denial    and   perversion   of  justice,   for  Avhich    this 

Government  is  entitled  to  claim  redress. 

"  The  same  right  to  redress,  also,  would  arise  if  it  should 

appear  that,  while  the  seizure  was  within  the  3-mile  zone, 

the  alleged  offence  was  committed  exterior  to  that  zone 

and  on  the  high  seas. 
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"  You  are  therefore  instructed  to  inquire,  not  merely  as 
to  the  mode  in  which  the  condemning  Court  was  con- 
stituted, but  as  to  the  evidence  adduced  before  such  Court, 
in  wliich  the  exact  locality  of  seizure  should  be  included." 


No  assertion  by  United  States  of  extra- 
ordinary jurisdiction  previous  to  1886. 


Ueport  of  cruize  of  the  "  Corwin,"  1885 


H.  R.,  Ex.  Doc. 
153,  49th  Cong,, 
1st  Sess. 


The  instructions  given  from  time  to  time  to 
Commanders  of  the  Eevenue  Service,  or  of  ships 
of  war  of  the  United  States  cruizing  in  Beliring 
Sea,  and  guarding  the  interests  of  the  Alaska 
Commercial  Company  upon  the  islands  leased 
to  the  Company,  do  not  even  suggest  the  in- 
tention of  that  Government  to  assert  a  claim  so 
vehemently  disputed  when  advanced  by  Russia. 

On  the  contrary,  while  vessels  from  British 
Columbia  and  elsewhere  were  trading  and 
fishing  generally  in  the  Behring  Sea,  and  while 
vessels— chiefly  those  of  the  United  States — were 
actually  raiding  the  rookeries,  the  instructions 
relating  to  the  fisheries  given  to  Revenue  Marine 
vessels  by  the  United  States'  Government,  until 
1886,  were  confined,  as  has  been  shown,  to  the 
immediate  protection  of  the  seal  islands. 

The  seizure  of  British  sealers  in  the  open  sea 
followed  the  report  on  the  cruize  of  the  Revenue 
Marine  steamer  "  Corwin"  in  the  year  1885. 

In  this  report,  it  is  among  other  things  stated, 
that  while  shaping  a  course  for  St.  Paul  a  special 
look-out  was  kept  for  vessels  sealing. 

The  Captain  writes  :— • 

"  While  we  were  in  the  vicinity  of  the  seal  islands  a 
look-out  was  kept  at  masthead  for  vessels  cruizing,  sealing, 
or  illicitly  trading  among  those  islands.  But  no  such  vessels 
were  seen." 


Having  drawn  attention  to  the  number  of 
vessels  which  had  taken,  or  had  endeavoured  to 
take  seals  on  the  shores  of  the  islands,  and 
illustrated  the  great  difficulty  of  preventing  the 
landing  thereupon,  the  Commander  concludes 
as  follows  : — 

"  In  view  of  the  foregoing  facts,  I  would  respectfully 
suggest — 

"  1.  That  the  Department  cause  to  be  printed  in  the 
Western  papers,  particularly  those  of  San  Francisco, 
California,  and  Victoria,  British  Columbia,  the  sections  of 
the  law  relating  to  the  killing  of  fur-bearing  animals  in 
Alaskan  waters,  and  defining  in  specific  terms  what  is 
meant  by  Alaskan  waters. 

"2.  That  a  revenue-cutter  be  sent  to  cruize  in  the 
vicinity  of  the  Pribyloff  Islands  and  Aleutian  group 
during  the  sealing  season." 


[248] 


R 
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On  the  6th  March,  1886,  Mr.  Daniel  Manning,  ^^Xco^^'.,  ^ni" 
Secretary  to  the  Treasury,  wrote  to  the  Collector  Ses^.,_No.  106, 
of  Customs  at  San  Francisco  as  follows  :—  ^'     '"' 

"  Treasury  Department, 
«gij.^  "JI/^rcA  6,  1886. 

"  I  transmit  herewith,  for  your  information,  a  copy  of  a  See  ante,  p.m. 
letter  addressed  by  the  Department  on  the  12th  ]\Iarch, 
1881,  to  D.  A.  d'Aneona,  conceruing  the  jurisdiction  of 
the  United  States  in  the  waters  of  the  Territory  of  Alaska, 
and  the  prevention  of  the  killing  of  fur-seals  and  other 
fur- bearing  animals  within  such  areas,  as  prescribed  by 
chapter  8,  title  23,  of  the  Eevised  Statutes.  The  atten- 
tion of  your  predecessor  in  office  was  called  to  this  subject 
on  the  4th  April,  18S1.  This  communication  is  addressed 
to  you,  inasmuch  as  it  is  understood  that  certain  parties  at 
your  port  contemplate  tlie  fitting  out  of  expeditions  to  kill 
fur-seals  in  these  waters.  You  are  requested  to  give  due 
publicity  to  such  letters,  in  order  that  such  parties  may  be 
informed  of  the  construction  placed  by  this  Department 
upon  the  provision  of  law  referred  to. 

"  Yours,  &c. 
(Signed)  "D.  Manning, 

"  Secretary." 

Public   notice   appears    to    have    been   given  Blue  Book, 
accordingly  in  the  terms  of  the  letter  addressed  '^^"^^^^go^.'^'j,  7 
hy  Mr.  H.  F.  French  to  Mr.  d'Aneona.      (See  See  Appendix, 

Tol.  iii. 
ante,  p.  111.) 


The  statement  of  facts  in  this  chapter  estab- 
lishes : — 

That  from  the  year  1867  down  to  the  year 
1886  the  action  of  the  United  States  and  Kussia, 
the  parties  to  the  Treaty  of  Cession  of  1867,  is 
consistent  only  with  the  view  that  the  rights 
possessed  hy  the  United  States  and  hy  Eussia 
respectively  in  the  waters  of  Behring  Sea  were 
only  those  ordinarily  incident  to  the  possession  of 
the  coasts  of  that  sea  and  the  islands  situated 

therein. 

That  during  that  period,  notwithstanding  the 
presence  of  seal-hunting  craft  in  Behring  Sea, 
the  United  States'  authorities  confined  the 
exercise  of  jurisdiction  to  the  land  and  waters 
included  within  the  ordinary  territorial  limits. 
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Chapter  VII. 


Couteiitious  of  United  States  since  1886. 


Instructions  to  revenue-cutters. 


Reports  of  Governor 
of  Alaska,  1886, 
p.  -18;  1887,  p.  36. 
Blue  Book, 
"  United  States 
No.'2(lhS0),"p.45. 
See  Appendix, 
vol.  ill. 

Seizure  of  three  British  vessels. 


See  Judge 
Dawson's  summing 
up  in  case  of 
'^  Thornton,"  Blue 
Book,  "  United 
States  No.  2 
(1890;,"  p.  30. 
See  Appendix, 
vol.  iii. 


Protest  of  British  Government. 


Head  (G). —  Various  Contentions  of  the  United 
States  since  the  year  1886. 

The  considerable  development  of  pelagic  sealing 
in  the  North  Pacific  which  had.  taken  place  in 
the  years  previous  to  1886  had  established  a  very 
strong  competition  against  the  Alaska  Com- 
mercial Company.  That  Company,  paying  a 
considerable  royalty  to  the  United  States 
Government  upon  every  skin,  had  now  to  face 
the  competition  of  the  pelagic  sealers,  who  paid 
no  rent  or  royalty.  The  Company  therefore 
exerted  all  its  influence,  especially  powerful  at 
Washington,  to  check  and,  if  possible,  destroy 
this  competition.  Till  the  development  of  the 
pelagic  sealing  industry,  the  actual  circum- 
stances had  been  such  as  to  allow  the  Company 
largely  to  control  the  markets  for  seal-skins,  and 
to  enable  them  to  exercise  a  practical  monopoly 
of  sealing  in  the  North  Pacific. 

In  the  year  1886  the  United  States'  Govern- 
ment  for  the  first  time  furnished  revenue-cutters 
with  instructions  to  prevent  any  vessel  from 
sealing  in  any  part  of  Behring  Sea  to  the  east- 
ward of  the  geographical  limit  mentioned  in  the 
Treaty  of  Cession. 

This  action  by  the  United  States  was  the  first 
attempt  to  actively  interfere  with  the  right  of 
the  vessels  of  other  nations  to  navigate  and  fish 
in  the  waters  of  Behring  Sea  other  than  terri- 
torial Avaters. 

In  pursuance  of  the  above-mentioned  orders, 
thi'ee  British  vessels  were  seized  during  this 
year  while  fishing  outside  ordinary  territorial 
waters,  and  subsequently  condemned  upon  the 
ground  that  the  waters  in  which  they  were 
fishing,  formed  part  of  the  waters  of  Alaska  and 
were  subject  to  the  jurisdiction  of  the  United 

States. 

Sir   L.    S.    Sackville   West,    British    Minister 
at  Washington,  at  once,  by  instruction,  made  a 
formal  protest   in   the   name  of   Her  Majesty' 
Government   against   these   seizures    of    Biitls 
vessels. 

[24.8J  ^  2 
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Attoruev-Gcneral  Garland  issued  the  following  sothCong.,  2.1.1 

'  bess.,  hetiate  hx. 

order,  after  the  British  protest : —  Doc.  No.  106, 

p.  185. 

"  Washington,  B.C.,  January  26,  1887. 

"Judge  Lafayette  Dawson  and  M.  D.  Ball,  United  States' 
District  Attorney,  Sitka,  Alaska. 
"I  am  directed  by  the  President  to  instruct  you  to 
discontinue  any  further  proceedings  in  the  matter  of  the 
seizure  of  the  British  vessels  '  Carolena/  '  Onward,'  and 
'  Thornton,'  and  discharge  all  vessels  now  held  under  such 
seizure,  and  release  all  persons  that  may  be  under  arrest 
in  connection  therewith. 

(Signed)        "  A.  H.  Garlaxd, 

"  Attorney-General." 

Mr.  Bayard,  however,  the  Secretary  of  State,  Ibid.,  p.  40. 
wrote,  on  the  3rd  Fehruary,  1887,  to  Sir  L.  S. 
Sackville  West  that  this  order  was  issued  "  with- 
out  conclusion  of  any  questions  which  may  be 
found  to  he  involved  in  these  cases  of  seizure." 

Fresh  seizures|took  place  in  July  and  August  Renewed  seizures, 

of  1887,  and  renewed  protest  was  made  by  Great 
Britain. 

No  seizure  occurred  in  1888,  though  British 
sealing- vessels  made  large  catches  in  that  year  in 
Behring  Sea. 

In  1889  five  British  ships  were  seized  in  Behring 
Sea,  and  three  others  were  ordered  out  of  the  sea. 

In  1890  no  seizures  were  made,  though  a  largre 
number  of  sealers  visited  the  sea  and  took  seals 
therein. 

In  1891  an  aerreement  was  come  to  between  "  Modus  Vivendi." 

the  United  States  and  Great  Britain,  resulting  in  ^j^^  ^^^^ 
a  modus  vivendi,  for  the  purpose  of  temporarily  '*  United  States 
regulating   the  fishery,   pending   the    result    of  ^"39, 
expert  investigation  into  the  necessities  of  the  ^^^  Appendix, 
case.    Vessels  were  forbidden  to   take   seals  in 
Behring  Sea  for  a  limited  period  under  penalty  of 
seizure  and  fine,  and,  on   the   other  hand,    the 
number  allowed  to  be  killed  on  the  islands  was 
largely  reduced.     The   only  seizures   that   have 
occurred  since  the   establishment   of   the  modus 
vivendi  have  been  made  on   the   ground   of   its 
infraction.* 


See  Table  OB  opoosite  ca^e 
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Discussion  in  Congress  of  rights  of 
United  States. 


H.R.,  50th  Cong., 
2nd  Sess.,  Report 
No.  3883,  p.  1. 
To  accompany 
Bill  H.  U.  12432. 


The  legality  of  the  seizures  made  in  1886, 
1887,  and  1889  became  a  subject  of  much 
discussion  and  debate  in  the  United  States.  The 
uncertainty  of  the  claim  of  the  Government  of 
the  United  States  is  exemplified  by  the  fact  that 
United  States'  sealers  entered  Behring  Sea  to 
seal  three  or  four  years  before  the  British  sealers 
entered,  and  they  rapidly  increased  in  numbers, 
but  were  only  occasionally  interfered  with  or 
seized. 

During  the  fiftieth  Session  of  the  House  of 
Representatives,  in  1889,  the  Committee  on  Marine 
and  Fisheries  was  directed  "  to  fully  investigate 
and  report  upon  the  nature  and  extent  of  the 
rights  and  interests  of  the  United  States  in  the 
fur-seals  and  other  fisheries  in  the  Behrinsr  Sea 
in  Alaska,  whether  and  to  what  extent  the  same 
had  been  violated,  and  by  whom ;  and  what,  if 


*  The  following  Table  shows  the  names  of  the  British  scaling-vessels  seized  or  warned  bv  United 
States' revenue  cruizers  1886-90,  and  the  approximate  distance  from  land  when  seized.  The 
distances  assigned  in  the  cases  of  the  "  Carolena,"  "Thornton,"  and  "Onward"  are  on  the 
authority  of  U.  S.  Naval  Commander  Abbey  (see  50th  Cong.,  2nd  Sess.,  Senate  Ex.  Doc. 
No.  106,  pp.  20,  40,  30).  The  distances  assigned  in  the  cases  of  the  "  Anna  Beck," 
"W.  P.  Sayward,"  "Dolphin,"  and  "Grace''  are  on  the  authority  of  Captain  Shepard, 
U.  S.  R.  M.  (Blue  Book,  "United  States  No.  2  (1890),"  pp.  80-82.     See  Appendix,  vol.  iii). 


Name  of  Vessel. 

Date  of  Seizure. 

Approximate  Distance  from  Land 
when  seized. 

United  States' 
Vessel 

making  Seizure. 

Carolena 

August     1, 

1886 

75  miles 

Corwin. 

Thornton 

1, 

?, 

^V'))                                ••                             ••                             •• 

55 

Onward 

2, 

•5 

Ai'-'^*                                ••                              ••                              •« 

55 

Favoiu-ite     . , 

2, 

?, 

Warned    by    "  Corwin "     in    about 
same  position  as  "  Onward." 

Anna  Beck  . . 

July         2, 

1887 

60  miles 

Rush. 

W.  P.  Sayward 

S»                          ") 

,, 

59     „ 

15 

Dolphin 

12, 

)» 

40     ., 

55 

Grace 

17, 

V 

96     „ 

55 

Alfred  Adams 

August  10, 

», 

62     „ 

J5 

Ada 

„        25, 

,J 

lo     „                  , .               . ,               . . 

Bear. 

Triumph 

4, 

55 

Warned  by   "  Kush "    not  to  enter 
Behring  Sea. 

Juanita 

July       31, 

1889 

66  miles 

Rush. 

Pathfinder    , . 

29, 

55 

oO     ,,                  . .                . .              , . 

J5 

Triumph       . .              . . 

11, 

^' 

Ordered    out    of    Behring    Sea    by 
"  Rush.''     [?3  As  to  position  when 
warned. 

Black  Diamond 

11, 

5' 

35  miles 

5. 

Lilv 

August    6, 

5' 

66     ,,                  . ,              . . 

»5 

Ariel 

July       30, 

5> 

Ordered    out    of    Behring    Sea    bv 
"Eush.^' 

Kale 

August  13, 

>5 

Ditto  . . 

,5 

Minnie 

July       15, 

5) 

65  miles             . .              . . 

55 

Pathfinder    . , 

March    27, 

1890 

Seized  in  Neah  Bay f        . .              . , 

Corwin. 

t  Neah  Bay  is  in  the  State  of  Washingtun,  and  the  "Pathfinder"  was  seized  there  on  charges 
made  against  her  in  Behring  Sea  in  the  previous  year.     She  was  released  two  days  later. 
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anv,  Icorislatioii  is  necessary  for  the  better  pro- 
tection  and  preservation  of  the  same." 

The  Committee  reported,  upholding  the  claim  Eeport  of  Committee  of  House  of 

of   the    United    States    to    jurisdiction    over    all  Representatives. 

Avaters  and  land  included  in  the  geographical 
limits  stated  in  the  Treaty  of  Cession  by  Uussia 
to  the  United  States,  and  construing  different 
Acts  of  Congress  as  perfecting  the  claim  of 
national  territorial  rights  over  the  open  waters 
of  Behring  Sea  everywhere  within  the  above- 
mentioned  limits. 

The  Report  states  : — 

"  The  teiTitory  of  Alaska  consists  of  land  o.nd  water,   h.  E.,  50th  Cong., 

ExcUisive  of  its  lakes,  rivers,  iiarbours,  and  inlets,  there  is  2nd  Sess.,  Report 

,  .  ,   ,.  ^  .J       ,.  .,       ISO.  3S83,  p.  10. 

a  large  area  of  niarnie  territory  much  lies  outside  ot  tlie 

3-mile  limit  from  the  shore,  but  is  within  the  boundary- 
hues  of  the  territory  transferred  by  Kussia  to  the  Unitad 

States." 

*  *  *  * 

The  concluding  portion  of  the  Report  states  as 
follows  : — 

"That  the  chief  object  of  the  purchase  of  Alaska  was  ibid.,  p.  23. 

the  acquisition  of  the  valuable  products  of  Behring  Sea. 

"That  at  the  date  of  the  cession  of  Alaska  to  the 
United  States,  Russia's  title  to  Behring  Sea  was  perfect  and 
undisputed. 

"  That  by  virtue  of  the  Ti-eaty  of  Cession,  the  United 
States  acquhed  complete  title  to  all  that  portion  of 
Behring  Sea  situated  within  the  limits  prescribed  by  the 
Treaty. 

"  The  Committee  herewith  report  a  bill  making  necessary 
amendments  of  the  existing  law  relating  to  these  subjects, 
and  recommend  its  passage." 

The  Report  describes  these  amendments  as 
declaring — 

"  The  true  meaning  and  intent  of  section  1956  of  the  Ibid.,  p.  24. 
Revised  Statutes  which  prohibit  the  killing  of  fur-seals, 
&c.,  in  the  waters  of  Alaska,  and  requires  the  President  to 
issue  an  annual  Proclamation,  and  cause  one  or  more 
Government  vessels  to  cruize  said  waters,  in  order  to 
prohibit  the  unlawful  killing  of  fur-seals  therein. 

"  The  amendment  increases  the  revenues  of  the  Govern- 
ment from  this  source  by  at  least   150,000  dollars  per 


annum." 


The   Bill    reported    contained    the    following 
Section : — 

"Section  2.  That  section  1956  of  the  Revised  Statutes  ]^[i\  h.  R.  12432. 

of  the  United  States  was  intended  to  include  and  apply,  Bhie  Book,  "United 

and  is  hereby  declared  to  include  and  apply,  to  all  the  /•  1 890  V  d  "2451 

waters   of  Belirirtg   Sea   in   Alaska   emh-aced    within   the  See  Appendix, 

loundary-lines  mentioned    and    described    in    the    Treaty  ^^^'  "'• 
with  Russia,  dated  the  30th  March,  A.D.  1867,  by  which 
the  Territory  of  Alaska  was  ceded  to  the  United  States  ; 
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and  it  shall  be  the  duty  of  the  President,  at  a  timely 
season  in  each  year,  to  issue  his  Proclamation,  and  cause 
the  same  to  be  published  for  one  month  in  at  least  one 
newspaper  published  at  each  United  States'  port  of  entry 
on  the  Pacific  coast,  warning  all  persons  against  entering 
said  Territory  and  waters  for  the  pur])0SG  of  violating  tlie 
provisions  of  said  Section ;  and  he  shall  also  cause  one  oi- 
more  vessels  of  the  United  States  to  diligently  cruize  said 
waters  and  arrest  all  persons,  and  seize  all  vessels  found  to 
be,  or  to  have  been,  engaged  in  any  violation  of  the  laws  of 
the  United  States  therein." 


Conference  of  the  Houses. 


This  Bill  did  not  pass  the  House  of  Repre- 
sentatives, but  the  above  section  was  added  by 
the  House  as  an  amendment  to  a  Bill  for  the 


States  No.  2 
(1890),"  p.  243 
See  Appendix, 
vol.  iii. 


Ibid.,  p.  237. 


Mr.  Edwardes  to 
Lord  Salisbury, 

Blue  Book, "United  "  Brotcction  of  the  Salmon  Bisheries  of  Alaska," 
which  origmated  in  the  Senate.  The  Senate, 
however,  refused  to  accept  the  House  amendment, 
and  the  Bill  was  accordingly  referred  to  a  con- 
ference of  the  Houses,  and  the  section,  as  finally 
modified  and  adopted  in  the  Act  of  the  2nd  March, 
1889,  reads  as  follows  : — 

"Section  3.  That  section  1956  of  the  Revised  Statutes 
of  the  United  States  is  hereby  declared  to  include  and 
apply  to  all  the  dominion  of  the  United  States  in  the 
waters  of  Behriiig  Sea,  and  it  shall  be  the  diity  of  the 
President,  at  a  timely  season  in  each  year,  to  issue  his 
Proclamation,  and  cause  the  same  to  be  published  for  one 
month  in  at  least  one  newspaper  (if  any  such  there  be) 
published  in  each  United  States'  port  of  entry  on  the 
Pacific  coast,  warning  all  persons  against  entering  said 
waters  for  the  purpose  of  violating  the  provisions  of  said 
section,  and  he  shall  cause  one  or  more  vessels  of  the 
United  States  to  diligently  cruize  said  waters,  and  arrest 
all  persons  and  seize  all  vessels  found  to  be  or  to  have 
been  engaged  in  any  violation  of  the  laws  of  the  United 
States  therein." 


Ibid.,  p.  234. 


International  Agreement  proposed. 


On  the  21st  March,  1889,  Bresident  Harrison 
issued  his  Broclamation  accordingly,  warning 
"  all  persons  against  entering  the  waters  of 
Behring  Sea  within  the  domain  of  the  United 
States  for  the  purpose  of  violating  the  provisions 
of  said  Section  1956  of  Revised  Statutes." 

International  Agreement  proposed. 

On  the  19th  August,  1887,  after  the  seizure  of 
the  "W.  B.  Sayward,"  and  while  she  was  in 
custody,  the  United  States'  Secretary  of  State 
wrote  identic  instructions  to  the  United  States' 
Ministers  in  France,  Germany,  Great  Britain,* 

*  The  invitation  conveyed  by  the  instructions  was  not,  how- 
ever, communicated  to  Great  Britain  until  November  11,  1887. 
>See  50th  Cong.,  2nd  Sess.,  Senate  Ex.  Doc.  No.  106,  p.  87;  and 
Blue  Book,  "  United  States  No.  2  i^l890);  "  Sir  J.  Pauncefote  to 
Baron  P1es?en,  October  11,  1887.     See  Appendix    vo!.  iii. 
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,                         lutevnatioiial  Agriiement  proposed. 
Japan,  llussia,  and  Sweden  and  Norway  in  Ul  

following  terms  :  — 

1  /i^oTTir,!   flip  ntf.ention  of  this   Senate,  Ex.  Doc, 

"Recent  occurrences  have  drawn  the  attentioi  50th  Cong., 

Department  to  the  necessity  of  taking  steps  for  the  bettei  .^^^  g^^^_^  ^-^  ,0^, 

protection  of  the  fur-seal  fisheries  in  Bering  Sea.    Without  p.  84. 

raising  any  question  as  to  the  exceptional  measures  which 

the  particular  character  of  the  property  in  question  might 

iustify  this  Government  in  taking,  and  without  reference 

to  any  exceptional  marine  jurisdiction  that  might  properly 

be  claimed  for  that  end,  it  is  deemed  advisable-and  I  am 

instructed  by  the  President  so  to  inform  you-to  attain  the 

desired  ends  by  international  co-operation. 

"  It  is  well  known  that  the  unregulated  and  indis- 
criminate killing  of  seals  in  many  parts  of  the  world  has 
driven  them  from  place  to  place,  and,  by  breaking  up  their 
habitual  resorts,  has  greatly  reduced  their  number. 

«  Under  these  circumstances,  and  in  view  of  the  covimon 
interests  of  all  nations  in  preventing  the  indiscriminate 
destruction  and  consequent  extermination  of  an  ammal 
which  contributes  so  importantly  to  the  commercial  wealth 
and  general  use  of  mankind,  you  are  hereby  instructed  to 
draw  the  attention  of  the  Government  to  which  you  are 
accredited  to  the  subject,  and  invite  it  to  enter  into  such 
an  arrangement  with  the  Government  of  the  United  States 
as  will  prevent  the  citizens  of  either  country  from  killing 
seal  in  Bering  Sea  at  such  times  and  places,  and  by  such 
methods  as  at  m-esent  are  pursued,  and  which  threaten  the 
speedy  extermination  of  those  animals   and   consequent 
serious  loss  to  mankind. 

"The  Ministers  of  the  United  States  to  Germany, 
Sweden  and  Norway,  Russia,  Japan,  and  Great  Britain 
have  been  each  similarly  addressed  on  the  subject  referred 
to  in  this  instruction." 

So  to  Mr.  White,  Secretary  of  the  United 
States'  Legation  in  London,  with  reference  to 
this    proposition,   he   wrote,   on    the  1st   Hay, 

1888  :— 

"  The  suggestion  made  by  Lord  Salisbury,  that  it  may  be  ibid.,  p.  101. 
necessary  to  bring  other  Governments  than  the  United 
States,  Great  Britain,  and  Russia  into  the  arrangements, 
has  already  been  met  by  the  action  of  the  Department,  as 
I  have  heretofore  informed  you.  At  the  same  time,  the  invi- 
tation was  sent  to  the  British  Government  to  negotiate  a 
Convention  for  seal  protection  in  Bering  Sea,  a  like  invita- 
tion was  extended  to  various  other  Powers,  which  have, 
without  exception,  returned  a  favourable  response. 

"  In  order,  therefore,  that  the  plan  may  be  carried  out,  the 
Convention  proposed  between  the  United  States,  Great 
Britain,  and  Russia  should  contain  a  clause  providing  for 
the  subsequent  adhesion  of  other  Powers." 

And  on  the  7th  Pebruary,  1888,  the  Secretary 
of  State,  in  a  despatch  to  the  Minister  at  the 
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50lh  Cong.,  2nd 
Sess.,  Senate  Kx. 
Doc.  No.  106, 
p.  89. 


Court  of  St.  James',  after  referrinsr  to  the  killliii? 
of  seals  in  Beliring:  Sea,  wrote : — 

"  The  only  way  of  obviating  the  lamentable  result  above 
predicted  appears  to  be  by  the  United  States,  Great 
Britain,  and  other  interested  Powers  taking  concerted 
action  to  prevent  their  citizens  or  subjects  from  killing 
fur-seals  with  lire-arms  or  other  destructive  weapons,  north 
of  50°  of  north  latitude,  and  between  160'  of  longitude 
west  and  170°  of  longitude  east  from  Greenwich,  during 
the  period  intervening  between  April  15  and  November  1." 


Contentions  of  the  United  States. 


Judge  Dawson's  directions  to  the  jury. 
Case  of  the  "  Thornton." 

Bhie  Book, 

«'  United  States 

No.  2  (1890)," 

p.  21. 

See  Appendix, 

vol.  iii. 


Claim  of  jurisdiction  in  Behring  Sea 
east  of  193°  west  longitude. 


Contentions  of  the  United  States. 

The  Judge  of  the  District  Court  of  Alaska,  the 
Ilouourable  Lafayette  Dawson,  is  reported,  in 
summing  up  the  case  to  the  jury,  to  have  quoted 
the  1st  Article  of  the  Treaty  of  Cession  of  the 
30th  March,  1867,  and  to  have  continued  as 
follows : — 

"All  the  waters  within  the  boundary  set  forth  in  this 
Treaty  to  the  western  end  of  the  Aleutian  Archipelago  and 
chain  of  islands  are  to  be  considered  as  comprised  within 
the  waters  of  Alaska,  and  all  the  penalties  prescribed  by 
law  against  the  killing  of  fur-bearing  animals  must  there- 
fore attach  against  any  \iolation  of  law  within  the  limits 
heretofore  described. 

"  If,  therefore,  the  jury  believe  from  the  evidence  that 
the  defendants  did  by  themselves  or  in  conjunction  with 
others,  on  or  about  the  time  charged  in  the  information, 
kill  any  otter,  mink,  marten,  sable,  or  fur-seal,  or  other  fur- 
bearing  animal  or  animals,  on  the  shores  of  Alaska,  or  in 
the  Behring  Sea,  east  of  the  193^  of  west  longitude,  the 
jury  should  find  the  defendants  guilty,  and  assess  their 
punishment  separately,  at  a  fir.e  of  not  less  than  200  dollars 
nor  more  than  1,000  dollars,  or  imprisonment  not  more 
than  six  months,  or  by  both,  such  fines  within  the  limits 
herein  set  forth,  and  imprisonment." 


Case  of  the  "  Anna  Beck  "  and  other 
vessels.  Brief  for  United  States' 
Government. 


See  Blue  Book, 
**  United  States 
No.  2  (1890)," 
p.  112. 

See  Appendix, 
vol.  iii. 


The  Counsel  appearing  for  the  United  States' 
Government,  to  justify  the  seizure  of  the 
"  Anna  Beck  "  and  other  vessels  in  1887,  filed 
a  "brief,"  from  which  the  following  extracts 
are  taken: — 

"The  information  in  this  case  is  based  on  section  1956 
of  chapter  3  of  the  Eevised  Statutes  of  the  United  States, 
which  provides  that — 

"''No  person  shall  kill  any  otter,  mink,  marten,  sable,  or 
fur-seal,  or  other  fur-bearing  animal  within  the  limits  of 
Alaska  Territory  or  in  the  waters  thereof.' 

"  The  offence  is  charged  to  have  been  committed 
130  miles  north  of  the  Island  of  Ounalaska,  and  therefore 
in  the  main  waters  of  that  part  of  the  Behring  Sea  ceded 
by  Russia  to  the  United  States  by  the  Treaty  of  1867. 


[248] 


S 
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The    delciidauts    demur     to    the     inforinaiion     on     the 

round — 

"  1.  That  the  Court  has  no  jurisdiction  over  the 
defendants,  the  alleged  offence  having  been  committed 
beyond  the  limit  of  a  marine  league  from  the  shores  of 

Alaska. 

"  2.  That  the  Act  under  which  the  defendants  were 
arrested  is  unconstitutional  in  so  far  as  it  restricts  the  free 
navigation  of  the  Behring  Sea  for  fishing  and  sealing  pur- 
poses beyond  the  limits  of  a  marine  league  from  shore. 
The  issue  thus  raised  by  the  demurrer  presents  squarely 

the  questions : — 

"(1.)  The    jurisdiction    of     the    United    States    over 

Belinng  Sea. 

"  (2.)  The   power  of  Congress  to  legislate  concerning 

those  waters. 

''  The  Arfjument. 

"  The  fate  of  the  second  of  these  propositions  depends 
largely  upon  that  of  the  first,  for  if  the  jurisdiction  and 
dominion  of  the  United  States  as  to  these  waters  be  not  sus- 
tained the  restrictive  Acts  of  Congress  must  fall,  and  if  our 
jurisdiction  shall  be  sustained  small  question  can  be  made 
as  to  the  power  of  Congress  to  regulate  fishing  and  sealing 
within  our  own  waters.  The  grave  question,  one  im- 
portant to  all  the  nations  of  the  ci\dlized  world,  as  well  as 
to  the  United  States  and  Great  Britain,  is  '  the  dominion 
of  Behring  Sea.' " 

After    conceding    unreservedly    the     general 
doctrine  of  the  3-mile  limit,  he  proceeds:  — 

"It    thus    appears    that    from    our    earhest     history, 
contemporaneously  with  our  acceptance  of  the  principle  of 
the  marine  league  belt  and  supported  by^the  same  high 
authorities  is  the  assertion  of  the  doctrine  of  our  right  to 
dominion   over   our  inland  waters  under  the  Treaty  of 
1867,  and  on  this  rule  of  international  law  we  base  our 
claim  to  jurisdiction  and  dominion  over  the  waters  of  the 
Behring  Sea.     "While  it  is,  no  doubt,  true  that  a  nation 
cannot  by  Treaty  acquire  dominion  in  contravention  of 
the  law  of  nations,  it  is  none  the  less  true  that,  whatever 
title  or  dominion  our  grantor,  Eussia,  possessed  under  the 
law  of  nations  at  the  time  of  the  Treaty  of  Cession  in 
1867,  passed  and  now  rightfully  belongs  to  the  United 
States.     Having  determined  the  law,  we  are  next  led  to 
inquire  as  to  whether  Behring  Sea  is  an  inland  water  or'a 
part  of  the  open  ocean,  and  what  was  Kussia's  jurisdiction 
over  it.  •  >• 

"  Behring  Sea  is  an  inland  water.  Beginning  on  the 
eastern  coast  of  Asia,  this  body  of  water,  formerly  known 
as  the  Sea  of  Kamtchatka,  is  bounded  by  the  Peninsula  of 
Kamtchatka  and  Eastern  Siberia  to  the  Behring  Strait] 
From  the  American  side  of  this  strait  the  waters  of  the 
Behring  Sea  wash  the  coast  of  the  mainland  of  Alaska  as 
far  south  as  the  Peninsula  of  Alaska.  From  the  extremity 
of  this  peninsula,  in  a  long,  sweeping  curve,  the  Aleutian 


Case  of  the  "  Anna  Beck  "  and  other 
vessels.  Brief  for  United  States' 
Government. 


Behring  Sea  said  to  be  inland  water. 


;-    J 
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Islands  stretch  in  a  continuous  chain  ahnost  to  the  shores 
of  Kamtehatka,  thus  encasing  the  sea," 

And  he  concludes : — 

"  Enough  has  been  said  to  disclose  the  basis  of  Prussia's 
right  to  jurisdiction  of  the  Behring  Sea  under  the  law  of 
nations,  viz.,  original  possession  of  the  Asiatic  coast,  fol- 
lowed by  discovery  and  possession  of  the  Aleutian  chain 
and  the  shores  of  Alaska  north,  not  only  to  Behring 
Strait,  but  to  Point  Barrow  and  the  Frozen  Ocean,  thus 
inclosing  within  its  territory,  as  within  the  embrace  of  a 
mighty  giant,  the  islands  and  waters  of  Behring  Sea,  and 
with  this  the  assertion  and  exercise  of  dominion  over  land 
and  sea. 

"  Such  is  our  understanding  of  the  law,  such  is  the 
record.  Upon  them  the  United  States  are  prepared  to 
abide  the  Judgments  of  the  Courts  and  the  opinion  of  the 
civilized  world." 


Blue  Book, 
"  United  States 
No.  2  (1890)," 
p.  89. 

See  Appendix, 
vol.  iii. 


Blue  Book, 

"  United  States 

No.  2  (1890)," 

p.  89. 

See  Appendix, 

vol.  iii. 


On  the  10th  Septemher,  1887,  the  IMarquis  of 
Salisbury,  addressing  Sir  Lionel  West,  British 
Minister  at  Washington,  discussed  the  proceed- 
ings in  the  United  States'  District  Court  in  the 
cases  of  the  "  Carolena,''  "Onward,"  and 
"Thornton."  After  stating  that  Her  Majesty's 
Government  could  not  find  in  these  proceedings 
any  justification  for  the  condemnation  of  those 
vessels,  he  wi'ote  : — 

"  The  libels  of  information  allege  that  they  were  seized 
for  killing  fur-seal  within  the  limits  of  Alaska  Territory, 
and  in  the  waters  thereof,  in  violation  of  section  lO.'G  of 
the  Revised  Statutes  of  the  United  States ;  and  the  United 
States'  Naval  Commander  Abbey  certainly  affirmed  that 
the  vessels  were  seized  within  the  waters  of  Alaska  and 
the  Territory  of  Alaska ;  but  according  to  his  own 
evidence,  they  were  seized  75,  115,  and  70  miles  respec- 
tively south-south-east  of  St.  George's  Island. 

"  It  is  not  disputed,  therefore,  that  the  seizures  in  ques- 
tion were  effected  at  a  distance  from  land  far  in  excess  of 
the  hmit  of  maritime  jurisdiction  which  any  nation  can 
claim  by  international  law,  and  it  is  hardly  necessaiy  to 
add  that  such  limit  cannot  be  enlarged  by  any  municipal 
law. 

"  The  claim  thus  set  up  appears  to  be  founded  on  the 
exceptional  title  said  to  have  been  conveyed  to  the  United 
States  by  Eussia  at  the  time  of  the  cession  of  the  Alaska 
Territory.  The  pretension  which  the  Eiissian  Government 
at  one  time  put  forward  to  exclusive  jurisdiction  over  the 
whole  of  Behring  Sea  was,  however,  never  admitted 
either  by  this  country  or  by  the  United  States  of 
America." 


Upon  this  ground  the  discussion  between  Her 
Majesty's  Government    and  the  Government  of 
[248]  S  2 
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the  United  States  was  carried  on  for  some  years 
111}  til  the  receipt  of  Mr.  Blaine's  despatch  of  the 
22nd  January,  1890,  to  Sir  Julian  Pauncefote, 
the  British  Minister  at  Washington,  wherein  a 
new  or  modified  position  was  taken  up,  and  it 
was  asserted  to  be  contra  bonos  mores  to  engage 
in  the  killing  of  seals  at  sea. 

Mr.  Blaine,  after  promising  Sir  Julian  Paunce-  Mr.  Blaine  upon  the  seizures. 

fote  to  put  in  writing  the  precise  grounds  upon  "" 

wliich   the  United  States  justified  the  seizures, 
wrote  as  follows : — 

"  In  the  opinion  of  the  President,  the  Canadian  vessels  Sealing  contra  honos  mores. 

arrested  and  detained  in  the  Behring  Sea  were  engaged  in  _  ^  

a  pursuit  that  is  in  itself  contra  honos  mores— a  pursuit  j  p^^^"^  1° 

which   of  necessity   involves   a  serious   and    permanent  January  22,  1890. 

injury  to  the  rights  of  the  Government  and  people  of  the  Blue  Book, 

TTnitPf]  Sfotp=;  "  United  States 

united  btate.,.  No.  2  (1890)," 

"  To  establish  this  ground,  it  is  not  necessary  to  argue  p  395. 
the  question  of  the  extent  and  nature  of  the  sovereignty  of  See  Appendix, 
this  Government  over  the  waters  of  the  Behring  Sea ;  it  is        *     * 
not  necessary  to   explain,    certainly   not  to   define,   the 
powers  and  privileges  ceded  by  His  Imperial  Majesty  the 
Emperor  of  Pvussia  in  the  Treaty,  by  which  the  Alaskan 
Territory   was   transferred  to   the   United   States.      The 
weighty  consideration  growing  out  of  the  acquisition  of 
that  territory,  with  aU  the  rights  on  land  and  sea  in- 
separably connected  therewith,  may  be  safely  left  out  of 
view  while  the  grounds  are   set   forth  upon  which  this 
Government   rests  its  justification   for  the   action  com- 
plained of  by  Her  Majesty's  Government.'^  .... 

He  argues  that  the  practice  of  pelagic  sealing 
insures  the  extermination  of  the  species,  and 
continues : — 

"  In  the  judgment  of  this  Government,  the  law  of  the  sea  Ibid.,  p.  398. 
is  not  lawlessness.  Nor  can  tlio  law  of  the  sea  and  the 
liberty  which  it  confers  find  which  it  protects  be  perverted 
to  justify  acts  whi.h  are  immoral  in  themselves,  which 
inevitably  tend  to  result  against  the  interest  and  against 
the  welfare  of  mankind.  One  step  beyond  that  which  Her 
Majesty's  Government  has  taken  in  this  contention,  and 
piracy  finds  its  justification."  [] 

On  the  17th  Decemher,  1890,  Mr.  Blaine  again  Behring  Sea  not  included  in  Pacific  Ocean 

wrote  to  Sir  Julian  Pauncefote  :-  "^  ^''''^'''  °^  ^'^^^  ^"^  ^^'^- 


es 


"Legal   and   diplomatic  questions,  apparently  compli-  ..Tj^-f Tol 

cated,   are   often   found,   after    prolonged    discussion,   to  No.  1  (1R91;," 

depend  on  the  settlement  of  a  single  point.     Such,  in  the  PP-  ^^'  "^^• 
•     T  ^     /.  xi       -r.       •  1  •     .1  .  .        .         ,  .  .      ,       See  Appendix, 

judgment  01  the  Tresidenl,  is  the  position  111  which  the  ^q  hiii. 

United  States  and  Great  Britain  find  themselves  in  the 

pending  controversy  touching  the  true  construction  of  tli 

Eusso- American  and  Anglo-llussian  Treaties  of  1824  and 

1825.      Great  Britain  contends  that  the   phrase  'Pacific 

Ocean,'  as  used  in  the  Treaties,  was  intended  to  include, 
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and  does  include,  the  body  of  water  which  is  now  known 
as  tlie  Behiing  Sea.  The  United  States  contends  that  ihe 
Behring  Sea  was  not  mentioned,  or  even  referred  to,  in 
either  Treaty,  and  was  in  no  sense  included  in  the  phrase 
•Pacific  Ocean.'  If  Great  Britain  can  maintain  her 
position  that  tlie  Behring  Sea  at  the  time  of  the  Treaties 
with  Russia  of  1824  and  1825  was  included  in  the  Pacific 
Ocean,  the  Government  of  the  United  States  has  no  well- 
grounded  complaint  against  her.  If,  on  the  other  hand, 
this  Government  can  prove  beyond  all  doubt  that  the 
Behring  Sea,  at  the  date  of  tlie  Treaties,  was  understood 
by  the  three  Signatory  Powers  to  be  a  separate  body  of 
water,  and  was  not  included  in  the  phrase  '  Pacific  Ocean,' 
then  the  American  Case  against  Great  Britain  is  complete 
and  undeniable,"  .... 


Disavowal  of  mco'e  clausum. 


Blue  Book, 
"  Unite  i  States 
No.  1  (1S91)," 
p.  5G.     See 
Appendix,  vol.  iii. 


Ibid.,  p.  41. 


In  the  same  note  Mr.  Blaine  disavows  the  con- 
tention that  the  Behring  Sea  is  mare  clausum,  but 
claims  that  the  Ukase,  which  asserted  exclusive 
jurisdiction  over  lOQ  miles  from  the  coast  in  that 
Sea,  was  never  annulled  by  Russia.  He  had  in 
this  note  previously  argued  "  that  Great  Britain 
and  the  United  States  recognized,  respected,  and 
obeyed  the  authority  of  Russia  in  the  Behring 
Sea  "  for  more  than  fortv  vears  after  the  Treaties 
with  Russia.  In  conclusion,  he  claims  for  the 
United  States  the  right  to  hold  for  a  specific 
purpose  a  "  comparatively  restricted  area  of 
water." 


Ukase  of  1821  never  annulled  in 


Behring  Sea. 


Ibid.,  p.  52. 


Claim  to  control  restricted  area  for 
specific  pui-pose. 


Ibid.,  p.  54. 


Ibid  ,  p.  56. 


In  this  note  the  Secretary  of  State  thus 
expresses  himself  :— 

"The  English  statesmen  of  that  day  had,  as  I  have 
before  remarked,  attempted  the  abohtion  of  the  Ukase  of 
Alexander  only  so  far  as  it  affected  the  coast  of  the  Pacific 
Ocean  from  the  51st  to  the  60th  degree  of  north  latitude. 
It  was  left  in  fidl  force  on  the  shores  of  the  Behring  Sea. 
There  is  no  proof  whatever  that  the  Russian  Emperor 
annulled  it  there.  That  sea,  from  east  to  west,  is 
1,300  miles  in  extent ;  from  north  to  south  it  is 
1,000  miles  in  extent.  The  whole  of  this  great  body  of 
water,  under  the  Ukase,  was  left  open  to  the  world,  except 
a  strip  of  100  miles  from  the  shore.  But  with  these 
100  miles  enforced  on  all  the  coasts  of  the  Behring  Sea,  it 
would  be  obviously  impossible  to  approach  the  Straits  of 
Behring,  which  were  less  than  50  miles  in  extreme 
width."  .... 

"The  United  States  desires  only  such  control  over  a 
limited  extent  of  the  waters  in  the  Behring  Sea,  for  a  part 
of  each  year,  as  will  be  sufficient  to  insure  the  protection 
of  the  fur-seal  fisheries,  already  injured,  possibly,  to  an 
irreparable  extent,  by  the  intrusion  of  Canadian  vessels ' 
*  *  *  * 

"  The  repeated  assertions  that  the  Government  of  the 
United  States  demands  that  the   Behring  Sea   be   pro- 
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nounced    marc    clansum    are    without    foundation      The 
Government  lias  never  claimed  it,  and  never  desired  it 
It  expressly  disavows  it. 

"At  the  same  time  the  United  States  does  not  lack 
abundant  authority,  according  to  tlie  ablest  exponents  of 
intmmtional  law,  for  holding  a  small  section  of  the 
Behnng  Sea  for  the  protection  of  the  fur-seals.  Con- 
trolhng  a  comparatively  restricted  area  of  water  for  that 
one  specific  purpose  is  by  no  means  the  equivalent  of 
declarmg  the  sea,  or  any  part  thereof,  mare  clausum.." 

This  disavowal  of  any  claim  to  Beliring  Sea  as  Blue  Book 
a  mare  clausum  is  again  referred  to  in  Mr.  Blaine's  *'  United  Sta-es 
despatch  of  t\ie  14th  April,  1891.  ^'':,  ^  (1892)," 

On  the  21st  February,  1891,  in  answer  to  the  ^PP^"dix'  vol.  iii.  ] 
despatch  of  Mr.  Blaine  of  the  17th  December 
1890,    Lord     Salisbury    wrote     to    Sir     Julian 
rauncefote:  — 

l.et«een  the   t«o   Govemmente   I,as   been   materially  to  "  Un-,ed  s',-,,., 
..arrow  the  area  of  controversy.    It  is  now  quite  clear  that  ^°-  '  ("■"^•" 
the  adders  of  the  President  do  not  clai.n  Bering  Se        a  !i,  p  ndif 'vo-  ,; 
marecla„.uu.  and  indeed  that  they  repudiate  that  conten-  ' 

t.0..  in  express  ter«.,,.  Nor  do  they  rely,  as  a  justification 
for  the  seizure  of  British  ships  in  the  open  sea,  upon  the 
contention  that  the  interests  of  the  seal  fisherics'give 

he  Lnited  States'  Government  any  right  for  that  purpose 
vvhich,  according  to  international  law,  it  would  not  other- 
w.se  possess.  Whatever  in.portance  they  attach  to  the 
preservation  of  the  fur-seal  species,-and  they  justly  lool 

.  It  as  an  object  deserving  the  most  serious  solicitude- 

lower  nghts  over  the  open  ocean  which  that  I'ower  eould 
not  assert  on  other  grounds. 

"The  claim  of  the  United  States  to  prevent  the  exercise 
of  the  seal  fishery  by  other  nat.o,.s  in  Behring  Sea 
..ow  exclnsively  upon  the  interest  which  by  pu^hase   hev 
possess  .„  a  Ukase  issued  by  the  E,nperor7le..ti;r      "I 

he  year  182,,  which  prohibits  foi-eign  vessels  IZ 
approacnng  within  100  Italian  miles  of  tlie  coasts  and 
.sla.,ds  then  belciging  to  Prussia  in  Behring  Sea." 

^U^^^I'"   ""''  ^^"   ^'=''"*^   ^''"te   on   the 
14th  April,  1801  :  — 

"In  the  opinion  of  the   President    Tn,-,1    ^  r  i 
whollv  and  stran-elv  in  ..,™,  ,  '  ""'^  "'  Bl„e  Book. 

stateme„t.  .v      f     ,  '"  '"'''""S  "'e  Mlowin.-  "  UnitM  Stales 

statement      .Nor  do  they  [the  advisers  of  the  President!  '^"^  '  C"'^')'" 
i-oly  ns  a  justification  for  the  seizure  o'  P,.i,-  ,     f.'"""'  r.  4.    t-ee 
the  open  sea  upon  the  contention  ^rt  iett  Itl  rt.',:  '^"""''  "^  "• 
seal  fisheries  give  to  the  United  States'  r„, 
.isht  for  that  i.urpose  which       .'^       Government  any 

.aw,  it  would  n't  oi:;.;  'i  :r s;  '°,;"'^'--"<'™' 
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Claim  of  property  interest  in  seals. 


Cass  of  the  "  W.  P.  Sayward." 


and  roiiving  their  young  Ihereou,  that  their  going  out  from 
the  islands  in  search  of  f(xjd  and  regularly  returning 
thereto,  and  all  the  facts  and  incidents  of  their  relation  to 
the  islands,  give  to  the  United  States  a  property  interest 
therein ;  that  this  property  interest  was  claimed  and 
exercised  by  liussia  duiing  the  wliole  period  of  its 
sovereignty  over  the  land  and  waters  of  Alaska;  that 
England  recognized  this  property  interest,  so  far  as  recog- 
nition is  implied  by  abstaining  from  all  interference  with 
it  during  the  whole  period  of  Eussia's  ownership  of  Alaska, 
and  during  the  first  nineteen  years  of  the  sovereignty  of 
the  United  States. 

"  It  is  yet  to  be  determined  whether  the  lawless  intrusion 
of  Canadian  vessels  in  1886  and  subsequent  years  has 
changed  the  law  and  equity  of  the  case  theretofore  pre- 
vailing." 

It  does  not  appear,  however,  that  the  special 
rights  now  apparently  claimed  by  the  United 
States  in  respect  of  a  special  property  in  fur- 
seals  have  ever  been  otherwise  advanced  or  more 
definitely  formulated  than  as  above  nientioned. 


In  1891,  in  the  course  of  the  Argument  before 
,,  the  Supreme  Court  of  the  United  States  in  the 

otenograpnic  ^ 

Report  of  Argu-      case  of  the  "W.  P.  Sayward,"  one  of  the  learned 

"  w'p!  Skyward!"  *^"^S^^     inquired     of     Mr.     Attorney-General 
p.  96.  '    Miller  :— 


See  also  Brief  for 
United  States, 
ex  parte  T.  H. 
Cooper,  owner  and 
claimant  of  the 
schooner  "  W.  P. 
Sayward,"  p.  166. 


Claim  of  territorial  jurisdiction  over 
100  miles. 


"  Do  you  mean  that  the  Political  Department  has 
decided  in  terms  what  constitute  the  waters  of  Alaska,  or 
only  that  the  United  States  has  jurisdiction  over  certain 
waters  for  certain  purposes  ?" 

To  which  Mr.  Miller  replied : — 

"  That  is  what  I  understand  they  have  decided ;  that 
they  have  jurisdiction,  and  that  they  have  territorial  juris- 
diction over  those  waters  to  the  extent  of  100  miles." 


Ju  lament  United 
States'  Supreme 
Court,  ex  parte 
T.  H.  Cooper, 
owner  and  claimant 
of  the  schooner 
**  W.  P.  Sayward," 
p.  16. 


Mr.  Chief  Justice  Euller,  delivering  the 
opinion  of  the  Supreme  Court  of  the  United 
States  in  the  case  of  the  **W.  P.  Sayward,"  on 
the  29th  Eebruary,  1892,  referred  to  the  seizures 
in  the  following  terms  : — 

"  If  we  assume  that  the  record  shows  the  locality  of  the 
alleged  offence  and  seizure  as  stated,  it  also  shows  that 
officers  of  the  United  States,  acting  under  the  orders  of 
their  Government,  seized  this  vessel  engaged  in  catching 
seal,  and  took  her  into  the  nearest  port ;  and  that  the  Law 
Officers  of  the  Government  libelled  her  and  proceeded 
against  her  for  the  violation  of  the  laws  of  the  United 
States,  in  the  District  Court,  resulting  in  her  condemna- 
tion. 

"How  did  it  happen  that  the  officers  received  such 
orders  ?  It  must  be  admitted  that  they  were  given  in  the 
assertion  on  the  part  of  this   Government  of  territorial 
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jurisdiction   over   BeliTing   Sea    to    an  extent   exceeding 
59  miles  from  the  shores  of  Alaska;*  that  this  territorial 
jurisdiction,  in  the  enforcement  of  the  laws  protecting  seal 
fisheries,  was  asserted  by  actual  seizures  during  the  seasons 
of  1886,  1887,  and  1889,  of  a  number  of  British  vessels ; 
that   the   Government   persistently  maintains   that   such 
jurisdiction  belongs  to  it,  based  not  only  on  the  peculiar 
nature  of  the  seal  fisheries  and  the  property  of  the  Govern- 
ment in  them,  but  also  upon  the  position  that  this  juris- 
diction was  asserted  by  Eussia  for  more  than  ninety  years, 
and  by  that  Government  transferred  to  the  United  States ; 
and  that  negotiations  are  pending  upon  the  subject." 


The  facts  stated  in  this  chapter  show  : — 

That  the  original  ground  upon  which  the 
vessels  seized  in  1886  and  1887  were  condemned, 
was  that  Behring  Sea  was  a  mare  clausum,  an 
inland  sea,  and  as  such  had  been  conveyed,  in 
part;  by  Eussia  to  the  United  States. 

That  this  ground  was  subsequently  entirely 
abandoned,  but  a  claim  was  then  made  to 
exckisive  jurisdiction  over  100  miles  from  the 
coast-line  of  the  United  States'  territory. 

That  subsequently  a  further   claim  has  been 
set  up  to  the  effect  that  the  United  States  have 
property  in  and  a  right  of  protection  over  f  ur- 
eals  in  non- territorial  waters. 


*  The  Supren.e  Court,  however,  expressed   no  opinion  ns  to 
the  e^%\  validii^tff  the  jurisdiction  so  asserted. 
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Chapter  VIII. 


Rii>ht  of  protection  or  property  in 
"  seals  outside  o-mile  limit. 


A  novel  claim. 


Claim  involves  moi'c  davmm. 


Point  5  of  Article  YI. — Has  the  United  States 
any  Right,  and,  if  so,  what  Right  of  Protection 
or  Property  in  the  Fur-Seals  frequenting  the 
Islands  of  the  United  States  in  Bchring  Sea  when 
such  seals  arc  found  outside  the  ordinary  3-mile 
limit  ? 

The  claim  iu\  olved  hi  this  question  is  not  only- 
new  in  the  present  discussion,  but  is  entirely 
Avithout  precedent.  It  is,  moreover,  in  contra- 
diction of  the  position  assumed  by  the  United 
States  in  analogous  cases  on  more  than  one 
occasion. 

The  claim  appears  to  be,  in  this  instance,  made 
only  in  respect  of  seals,  but  the  principle  involved 
in  it  might  be  extended  on  similar  grounds  to 
other  animals  fercc  naturrr,  such,  for  instance,  as 
whales,  walrus,  salmon,,  and  marine  animals  of 

many  kinds. 

xVpart  from  the  ordinary  limits  of  territorial 
jurisdiction  over  waters  adjacent  to  coasts,  or  to 
some  exceptional  condition  based  upon  agree- 
ment, there  is  absolutely  no  precedent  for  the 
assumption  of  the  right  to  property  in  a  free- 
swimming  animal,  whose  movements  are  uncon- 
trolled and  not  controllable  by  man. 

Eur-seals  are  indisputably  animals  fera^ 
naturco,  and  such  animals  have  been  universally 
regarded  by  jurists  as  res  nullius  until  th(^y  are 
captured.  No  person  can  have  property  in  them 
until  he  1ms  actually  reduced  them  into  posses- 
sion by  capture. 

AYhy  should  there  be  a  property  in  seals  in 
Behring  Sea  alone  ?  Outside  Behring  Sea  citizens 
of  the  United  States  have  pursued  the  seals  for 
years  as  Canadians  have  done,  and  are  doing, 
without  let  or  hindrance,  and  with  the  full 
knowledge  of  the  United  States'  Government. 

The  proposition  that  on  one  sid".  of  the  Aleu- 
tian Archipelago  a  seal  is  the  property  of  the 
United  States,  and  on  the  other  it  is  the  property 
of  any  man  who  can  catch  it,  can  only  be  sup- 
ported on  the  ground  +hat  Behring  Sea  is  the 
domain  of  the  United  States,  in  other  words,  a 

mare  clausum. 

It  is,  moreover,  submitted  that  if  seals  before 
capture  constitute  special  property,  the  larceny 
of  a  seal  on  the  high  seas  by  a  vessel  not  be- 
[248]  '^ 
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longing  to  the  United  States  is  not  cognisable  by 

the  United  States'  Courts,  and  that  any  claim  to 

protection  of  seals  beyond  territorial  jurisdiction 

must  involve  mare  claiisum. 

Whatever  arguments  may  be  brought  forward 

in  order  to  induce  otlier  nations  to  concur  in  the 

a:loption  of  Regulations  limiting  and  interfering 

with  -their  rigiits  to  fish  for  and  catch  seals  or 

other  nniinals  fer^e  naturae   upon  the   liigh   seas, 

no  nation  under  the  principles  of  law  and  the 
practice  among  nations  can,  without  the  con- 
currence of  all  iaterested  Powers,  interfere  with 
vessels  engaged  in  this  pursuit  Avhen  outside  of 
the  ordinary  territorial  jurisdiction. 

The     principle     suggested     in     the    question  Fieedom  of  seal  Hslieries  asserted  by 

discussed     in    this  cliapter    has     been    steadily  United  States, 

resisted  by  all  nations.  The  Government  of  the 
United  States  has  more  than  once  distinctly 
asserted  the  principle  that  the  fur-seal  fishery  is 
part  of  the  ocean  fishery,  and  free  to  all  beyond 
the  3-mile  limit. 

In  1S32  the  United  States'  schooner  -'  Harriet,"  Falklaiul  Islands.    Case  of  (he  "  Hairiet 

Davison,  master,  was  seized  by  the  Government  

of  the  Republic  of  Buenos  Ayres  at  the  Falkland  ' 
Islands;  that  Government  having  claimed  the 
right  to  capture  and  detain  United  States'  vessels 
engaged  in  the  seal  fishery  at  the  Malvinas 
(Falkland  Islands)  and  the  islands  and  coasts 
adjacent  to  Cape  Horn. 

The  United  States' Charge  d' Affaires  wrote,  on 
the  20th  June,  1832,  to  the  Buenos  Ayres 
Minister  as  follows  : — 

"  ....  The  Undersigned  is  instructed  and  authorized  to   British  and  Foreign 
say— that  they  utterly  deny  the  existence  of  any  ri^ht  in   ^^'^^^  Papers,  by° 
this  Eepublic  to  interrupt,  molest,  detain,  or  capture  any   f.%T'  ^"'-  ''' 
vessels   belonging  to   citizens    of  the   United   States   cf 
America,  or  any  persons  being  citizens  of  those  States 
engaged  in  taking  seals,  or  whales,  or  any  species  of  fish  or 
marine  animals,  in  any  of  the  waters,  or  on  any  of  the 
shores  or  lands,  of  any  or  either  of  the  Falkland  Islands 
Tierra   del   Fuego,  Cape   Horn,  or   any   of   the  adjacent 
islands  m  the  Atlantic  Ocean." 

On  the  10th  July,  1832,  the  United  States' 
Charge  d'Affaires  wrote  to  the  same  Minister  as 
follows  : 

"  But  agam,-^if  it  be  admitted,  hypothetically,  that  the  ibid    .  349 
Argentine  Republic  did  succeed  to  the  entire  rights  of  ^' 

Spam  over  these  regions;  and  that  when  she  succeeded 
Spam  was  possessed  of  sovereign  rights  ;_tlie  question  is 
certamly  worth  examination,  whether  the  right  to  exclude 
American  vessels  and  American  citizens  from  the  fisheries 
tliere  is  incident  to  such  a  succession  to  sovereignty 
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l-'alklaiul  Islands  seal  lisheries.        *  "The  ocean  fishery  is  a  natural  right,  which  all  nations 

i"'iy  enjoy  in  common.  Every  interference  with  it  by  a 
foreign  Power,  is  a  national  wrong.  When  it  is  carried  on 
within  the  marine  league  of  the  coast,  which  has  been 
designated  as  the  extent  of  national  jurisdiction,  reason 
seems  to  dictate  a  restriction,  if,  under  pretext  of  carrying 
on  the  fishery,  an  evasion  of  the  Eevenue  Laws  of  the 
country  may  reasonably  be  apprehended,  or  any  other 
serious  injury  to  the  Sovereign  of  the  coast,  he  has  a  right 
to  prohibit  it ;  but,  as  such  prohibition  derogates  from  a 
natural  right,  the  evil  to  be  apprehended  ought  to  be  a 
real,  not  an  imaginary  one.  Xo  such  evil  can  be  appre- 
hended on  a  desert  and  uninhabited  coast ;  therefore,  such 
coasts  form  no  exception  to  the  common  right  of  Fishing  in 
the  seas  adjoining  them.  All  the  reasoning  on  this  subject 
applies  to  the  large  bays  of  the  Ocean,  the  entrance  to 
which  cannot  be  defended ;  and  this  is  the  doctrine  of 
Vattel,  chapter  23,  section  291,  who  expressly  cites  the 
Straits  of  Magellan,  as  an  instance  for  the  application  of 
the  rule. 
Briijsliand  Forc'gn       "  .  .  .  .  The  Treaty  concluded  between  Great  Britain  and 

Heit^Icrvol'  XX        ^P^^°'  ^^   ^"^^'  ^^^^^^y  fil^^^tled  to,  is  to  be  viewed,  in 
p.  351.  reference    to    this    subject,    because,    both    nations,    by 

restricting  themselves  from  forming  Settlements,  evidently 
intended  that  the  fishery  should  be  left  open,  both  in  the 
waters  and  on  the  shores  uf  these  islands,  and  perfectly 
free,  so  that  no  individual  claim  for  damage,  for  use  of 
the  shores,  should  ever  arise.  That  case,  however,  could 
scarcely  occur,  for  whales  are  invariably  taken  at  sea,  and 
generally  without  the  marine  league — and  seals,  on  rocks 
and  sandy  beaches,  incapable  of  cultivation.  The  Stipula- 
tion in  the  Treaty  of  1 790  is,  clearly,  founded  on  the  right 
to  use  the  unsettled  shores  for  the  purpose  of  fishery,  and 
to  secure  its  continuance." 

Mr.  Robert  Greenhow,  whose  works  have 
already  been  quoted,  in  a  series  of  articles 
on  the  Falkland  Islands,  written  for  '*  Hunt's 
Merchants*  Macjazine,"  in  Eebruarv  1812.  refers 
to  the  claim  set  up  by  Buenos  Ayres  respecting 
the  jurisdiction  of  the  Republic  and  the  applica- 
tion of  its  laws  and  regulations  "  especially  those 
respecting  the  seal  fishery  on  the  coast." 

Mr.  Greenhow  says  : — 

Hunt's  "  Merch-'  "  To  proceed  another  step  in  admissions.     Supposing  the 

ants'  Magazine, '       Argentine  Eepublic  to   have  really  and    unquestionably 

p  137   •         ''         inherited  from    Spain   the    sovereignty  of  the  territories 

adjoining  it  on  the  south,  and  the  contiguous  islands,  that 

Government    would    still   want  the   right    to    extend    its 

'  Eegulations  respecting  the  seal  fishery '  to  the  unsettled 

portions  of  the  coasts  of  those  territories.    -That  right  was 

indeed  assumed  by  Spain,  with  many  equally  unjust,  which 

Avere  enforced  so  long  as  other  nations  did  not  find  it 

prudent   to  contest  them.      But   as    the    Spanish    power 

waned,  other  nations  claimed  their  imprescriptible  rights  ; 

-       [248]  T  2 
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they  insisted  on  navigating  every  part  of  tlie  open  sea,  and 
of  its  unoccupied  straits  and  harbours,  with  such  limita- 
tions only  as  each  might  choose  to  admit  by  Treaty  with 
another ;  and  they  resorted  to  the  North  Pacific  coasts  of 
America  for  trade  and  settlement,  and  to  the  southernmost 
shores  of  the  continent  for  the  seal  fishery,  without  regard 
for  the  exclusive  pretensions  of  Spain  to  the  sovereignty  of 
those  regions.  Of  the  hundreds  of  vessels,  nearly  all 
American,  which  annnally  frequented  the  coasts  and  seas 
above  mentioned  after  1789,  not  one  was  captured  or  detained 
by  the  Spanish  authorities ;  and  long  before  the  revolutions 
in  Southern  America  began,  the  prohibitory  Decrees  of  the 
Court  of  Madrid  and  of  its  Governors,  relative  to  those 
parts  of  the  world,  had  become  obsolete,  and  the  warnings 
of  its  officers  were  treated  as  jests. 

"  The  common  right  of  all  nations  to  navigate  and  fish 
in  the  open  sea,  and  in  its  indefensible  straits,  and  to  use 
their  unsettled  shores  for  temporary  purposes,  is  now- 
admitted  among  the  principal  Maritime  Powers  ;  and  the 
stipulations  in  Treaties  on  those  subjects,  are  intended  to 
— prevent  disputes  as  to  v)hat  coasts  are  to  be  cotisidered . 
as  unsettled, — whxit  straits  are  indefensible, — within  whaf 
distance  from  a  settled  coast  the  sea  ceases  to  be  open,  &c. 

"  The  Governments  of  Spanish  American  Eepublics 
have,  however,  in  many  instances  exhibited  a  strong  in- 
disposition to  conform  with  these  and  other  such  Regula- 
tions of  national  law,  though  clearly  founded  on  justice 
and  reason,  and  intended  clearly  for  the  benefit  of  the 
weak,  to  which  class  they  all  belong." 


Falkland  Islands  seal  fisherips. 


He  also  refers  to  the  case  of  the  ^'  Harriet "  as 
follows : — 


"  .  .  .  .  The  President  at  the  same  time  declared,  that  ii„„t's  -  Merch- 
the  name  of  the  Eepublic  of  Buenos  Ayres  'had  been  uschI  ants'  Magazine," 
to  cover  with  a  show  of  authority,  acts  injurious  to  the  ^^^I'^o'^'"-^  ^^^'' 
commerce  of  the  United  States,  and  to  the  property  and 
liberty  of  their  citizens ;  for  which  reason,  he  had  given 
orders  for  the  dispatch  of  an  armed  vessel  to  join  the 
American  squadron  in  the  south  seas,  and  aid  in  affording 
all  lawful  protection  to  the  trade  of   tlie   Union,  which 
might  be  required  ;  and  lie  should  without  delay  send  a 
Minister  to  Buenos  Ayres,  to  examine  into  the  nature  of 
the  circumstances,  and  also  of  the  claim  set  up  by  that 
Government  to  the  Falkland  Islands. 

"  .  .  .  .  The  question  liad,  liowever,  become  more  com-  Ibid.,])   14-f. 
plicated   before   the    arri\-al    of    Mi-.    Baylies  at   Buenos 
Ayres. 

"The  'Lexington'  reached  Berkeley  Sound  on  the 
28th  December,  and  lay  at  the  entrance,  during  a  severe 
gale,  until  the  31st,  when  she  went  up  and  anchored  in 
front  of  the  harbour  of  Soledad.  Boats  were  immediately 
sent  ashore,  with  armed  seamen  and  marines,  who  made 
prisoners  of  Brisbane,  ]\Ietcalf,  and  some  other  persons, 
and  sent  them  on  board  the  ship ;  the  cannon  mounted 
before  the  place  were  at  the  same  time  spiked,  some  of  the 
arms  and  ammunition  were  destroyed,  and  the  seal-skins  ' 
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and  other  articles  taken  from  the  '  Harriet '  and  •  Superior ' 
were  removed  from  the  warehouses,  and  placed  in  the 
schooner  '  Dash,'  which  carried  them  to  the  United  States. 
Captain  Duncan  then  gave  notice  to  the  inhabitants  that 
the  seal  fishery  on  those  coasts  was  in  future  to  be  free  to 
all  Americans ;  and  that  the  capture  of  any  vessel  of  the 
United  States  would  be  regarded  as  an  act  of  piracy ;  and 
having  affixed  a  declaration  iu  writing  to  that  effect  on 
the  door  of  the  Government-house,  he  took  his  departure, 
on  the  22nd  Januarv,  1832,  carrving  with  him  in  the 
'  Lexington,'  Brisbane  and  six  other  persons  as  prisoners, 
with  many  of  the  negroes  and  settlers  as  passengers  " 


Halifax  Fisheries  Commission 
Mr.  Dana's  speech. 


Itecoid  of  UiG 
Proceedings  of 
Halifax  Fisheries 
Commission.  1S77 
]).  1653. 


Mr.  R.  II.  Dana,  iu  his  speech  on  hehalf  of 
the  United  States  hefore  the  Halifax  Fisheries 
Commission  in  1887,  says  : — 

"  The  right  to  fish  in  the  sea  is  in  its  nature  not  real,  as 
the  common  law  has  it,  nor  innnovable,  as  named  by  the 
civil  law,  but  personal.  It  is  a  liberty.  It  is  a  franchise 
or  a  faculty.  It  is  not  property  pertaining  to  or  connected 
with  the  land.  It  is  incorporeal;  it  is  aboriginal.  The 
right  of  fishing,  dropping  line  or  net  into  the  sea,  to  draw 
from  it  the  means  of  sustenance,  is  as  old  as  the  human 
race,  and  the  limits  that  have  been  set  about  it  have  been 
set  about  it  in  recent  and  modern  times,  and  wherever  the 
fisherman  is  excluded,  a  reason  for  excluding  him  should 
always  be  given.  I  speak  of  the  deep  sea  fishermen 
followinjT  the  free-swimminc:  fish  ihrough  the  sea,  not 
of  the  crustaceous  animals,  or  of  any  of  those  that  connect 
themselves  with  the  soil  under  the  sea  or  adjacent  to  the 
sea,  nor  do  I  speak  of  any  fishing  which  requires  posses- 
sion of  the  land  or  any  touching  or  troubling  the  bottom  of 
the  sea ;  I  speak  of  the  deep-sea  fishermen  who  sail  over 
the  high  seas  pursuing  the  free-swimming  fish  of  the  high 
.seas.  Against  them,  io  is  a  question  not  of  admission,  but 
of  exclusion.  These  fish  are  not  property.  Nobody  owns 
them.     They  com<>  we  know  not  whence,  and  go  we  know 

not  whither. 

*  *  ♦  * 

"  They  are  no  man's  picipcriy  ;  they  belong,  by  right  of 
riature  to  those  who  take  them,  and  ttvery  man  may  take 
them  who  can." 


Di.  Woolsey's  opinion 


Sec   59,  p.  73, 
sixth  edition. 


Dr.  Wcolsey,  in  the  sixth  edition  of  his  Treatise 
on  International  Law,  says  :  — 

"  The  recent  controversy  between  Great  Britain  and  the 
United  States  involving  the  right  of  British  subjects  to 
catch  seals  in  Xorth  Pacific  waters  appears  to  be  an 
attempted  revival  of  tlicse  old  claims  to  jurisdiction  over 
broad  stretches  of  sea.  That  an  international  agreement 
establishing  a  rational  close  season  for  the  fur-seal  is  wise 
and  necessary  no  one  can  dispute,  but  to  prevent  foreignerH 
from  sealing  oil  the  high  sea  or  within  the  Karaschatkan 
Sea  (which  is  not  even  inclosed  by  American  territory,  its 
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west  and  north-west  shores  being  Kussian)  is  as  unwar- 
ranted as  if  England  shoidd  warn  fishermen  of  otlier 
nationalities  off  the  Newfoundland  banks. 


In    the     absence    of    any    indication    as    to 
the    grounds    upon   which    the    United    States 
base  so  unprecedented   a   claim    as   that   of    a 
right  to   protection   of  or   property  in   animals 
fercB  naturcE   upon   the   high    seas,    the    further 
consideration  of  this  claim  must  of  necessity  be 
postponed;  but  it  is  maintained  that,  accordin- 
to  the  principles  of  international  law,  no  property 
can  exist  m  animals /.r^  nature  when  frequentin- 
the  high  seas.  ° 


141 


CnAPTElt  IX. 
General  Conclusions  upon  the  whole  Case. 

Genera^oudusions.  Jt   now   remains   to   state   the    principles    of 

law  applicable  to  the  whole  Case,  some  autho- 
rities bearing  thereon,  and  the  conclusions 
of  fact  established  by  the  foregoing  statement, 
and  to  formulate  the  final  propositions  both  of 
law  and  of  fact,  upon  which  Great  Britain  will 
insist. 
Beliii.ig-  Sea  an  open  sea.  rpj^e  sea  now  known  as  Behring  Sea  is  an  open 

sea  forming  part  of  the  common  highway  of  all 
nations,  and  especially  of  Great  Britain  to  her 
possessions  in  the  northern  parts  of  North 
America.  In  the  absence  of  Treaty  or  inter- 
national arrangement,  all  the  nations  of  the 
world  have  the  right  to  navigate  and  fish  in  such 
waters,  and  no  mere  declarations  or  claims  by  any 
one  or  more  nations  can  take  away  or  restrict  the 
rights  of  other  nations.  Moreover,  mere  non-^ 
use  or  absence  of  the  exercise  by  any  nation  of 
her  rights  cannot  in  any  way  impair  or  take^ 
away  the  right  of  that  nation  or  of  any  other 
nation  to  exercise  these  rights.  They  are,  in 
fact,  the  common  heritage  of  all  mankind,  and 
incapable  of  being  appropriated  by  any  one  or 
more  nations. 
Kent's  "  Com-  The  rights  and  interests  of  nations  in  the  open 

mentanes,"  vol.  ', 

9th  eciition,  Boston,  sca  are  corrcctlv  stated  by  Chancellor  Kent  as 

1858.  p.  29.  follows:— 

"  The  open  sea  is  not  capable  of  being  possessed  as 
private  property.  The  free  use  of  the  ocean  for  navigation 
and  fishing  is  common  to  all  mankind,  and  the  pubHc 
jurists  generally  and  explicitly  deny  that  the  main  ocean 
can  ever  be  appropriated." 

Wheat  on,  The  controversy  between  Grotius  and  Selden 

Elements,  8tli  i.      l^  'iji?  -   ±-        ^  ,•  <» 

edition  by  Dana,      ^^  *^  ^^^^  right  01  appropriation  by  a  nation  of 
1866,  p.  269.  the  sea  beyond   the  immediate  vicinity   of   the 

coast  is  thus  reviewed  by  Wheaton  :  — 

"  There  are  only  two  decisive  reasons  applicable  to  the- 
question.  Tlie  first  is  physical  and  material,  which  would 
alone  be  sufficient ;  but  when  coupled  with  the  second 
reason,  which  is  purely  moral,  will  be  found  conclusive  of 
the  whole  controversy. 

"  1.  Those  things  which  are  originally  the  common  pro- 
perty of  all  mankind  can  only  become  the  exclusive  pro- 
perty of  a  particular  individual  or  society  of  men,  by 
means  of  possession.  In  order  to  establish  the  claim  of  a 
particular  nation  to  a  right  of  property  in  the  sea,  that 
nation  must  obtain  and  keep  possession  of  it,  which  is 
impossible. 


m 
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"  2.  Ill  the  second  place,  the  sea  is  an  element  whicli 
belongs  equally  to  all  men,  like  the  air.  No  nation,  then, 
has  the  right  to  approprinte  it,  even  though  it  might  be 
physicially  possible  to  do  so. 

"  It  is  tlius  demonstrated  that  the  sea  cannot  become  the 

exclusive  property  of  any  nation.     And,  consequently,  the  "  Diplomatie  de 

c     ,  1  '  p       , ,  •  J    Mer,"  torn.  I, 

use   or    the  sea    tor  these   purposes,   remains   open    and         loo-PG 

common  to  all  mankind." 


Cf.  Ortolan, 


In    a    note    on    this 
Mr.  Dana  adds  that — 


passage    of    "VVheaton, 


"  The  right  of  one  nation,  or  of  several  nations,  to  an 
exclusive  jurisdiction  over  an  open  sea,  was,  as  stated  in 
the  text,  rested  solely  on  a  kind  of  prescription.  But 
however  long  acquiesced  in,  such  an  appropriation  is  inad- 
missible, in  the  nature  of  things ;  and  whatever  may  be  the 
evidence  of  the  time  or  nature  of  tlie  use,  it  is  set  aside  as 
a  bad  usage,  which  no  evidence  can  make  legal." 


JS'o  prescription  in  open  seii. 


Sii-  Jx.  Phillimore  writes  : — 

"  The  right  of  navigation,  fishing,  and  the  like,  upon  the  Phillimore,  ■'  Inter- 
open  sea,  being  jiira  mercc  facvltcdis,  x'lohi^  whioXx  do  not  !^^\'°"f.  .      \'   _, 
^  '  o  ./  J  '     »  ...         2nd  eihlion,  1871, 

require  a  continuous  exercise  to  maintain  their  validity,  \^  r  174^ 
but  which  may  or  may  not  be  exercised  according  to  the 
free  will  and  pleasure  of  those  entitled  to  them,  can  neither 
be  lost  by  non-user  or  prescribed  against,  nor  acquired  to 
the  exclusion  of  others  by  liaving  been  immemorially 
exercised  by  one  nation  only.  No  presumption  can  arise 
that  tliose  who  have  not  hitherto  exercised  such  rights, 
have  abandoned  the  intention  of  ever  doing  so." 

The  following  position  was  correctly  taken  by 
the  United  States  in  1862,  and,  it  is  presumed, 
will  he  adlicred  to  by  that  country  to-day. 

In  that  year  Spain  pushed  her  claim  to  an 
extended  jurisdiction  round  the  Island  of  Cuba. 
Secretary  Seward  wrote:  — 

'•  It  cannot  be    admitted,    nor   indeed    is    Mr.    Tessara    Mi-.  Seward  to 

understood  to  claim,  that  the  mere  assertion  of  a  Sovereign,  ^^''-  Tessara. 

1  .,     r-    1      ■  1   .-         1  ^  ,  ,       VVliartou  nij^est  of 

by  an  act  01    legislation,  however  solemn,  can  have  the  "international 

effect  to  establish  and  fix  its  external  maritime  jurisdic-   Law,"  vol.  i, 

ton He    cannot,  by  a  mere   Decree,   extend    the  ^^^'  ^"'  P' 

limit  and  fix  it  at  6  miles,  because,  if  he  could,  he  could  .,  t't  -."j  c? , '' 

'  '  United  stales 

hi    the    same     manner,    and    upon    motives    of    interest.  No.  2(1890)," 

ambition,  and  even  upon  caprice,  fix  it  at  10,  or  20,  or  P-^^^- 

_,        .,  •  1       i      1  .  i^ee  Ai)pendix, 

50  miles,  without  the  consent  or  acquiescence  of    other  vol  iii. 

Powers  which  have  a  common  right  with  liimself  in  the 

freedom  of  all  the  oceans.     Such  a  pretension  could  never 

be  successfully  or  riglitfully  maintained." 


Tosition  taken  bv  United  Slates  in 
1862!  Cuba. 


It  is  claimed  by  Great  Britain   that  the  facts 
already  stated  establish  : — 

(A.)  That  from  the  earliest  times  down  to  the  ciiaptcr  I. 
year   1821   th.e   ships  of  Great  Britain  and  the 


General  conclusions.  United  States  and  of  other  foreign  nations  navi- 

■  irated  the  non- territorial  waters  of  Behring  Sea 

and  the  other  parts  of  the  North  Pacific,  and 
exercised  freely  the  natural  and  common  rights 
therein  without  interference  or  remonstrance  by 
Russia. 
riuptor  ir.  (B.)  That  Avlien,  in  the  year  1821,  Russia,  in 

the  terms  of  the  Ukase  of  that  date,  advanced 
chiims  to  exercise  control  over  a  considerable 
portion  of  the  non-territorial  waters  of  the  North 
Pacific  (including  a  large  part  of  the  non-terri- 
torial waters  ^of  Behring  Sea)  as  over  a  mare 
clausum,  the  practice  of  nations  and  their 
admitted  rights  upon  the  high  seas  were  already 
entirely  opposed  to  any  claim  to  such  exclusive 
and  exceptional  rights  as  were  embodied  in  or 
implied  by  the  Ukase. 

That  this  attempt  on  the  part  of  Russia  led  to 
immediate  and  emphatic  protests  by  Great  Britain 
and  the  United  States,  which  protests  led  to  the 
Avithdrawal  of  Russia's  claims.  That  those  claims 
were  never  recocjnized  or  conceded  by  Great 
Britain  in  the  smallest  degree. 

That,  in  view  of  the  continued  practice  of 
nations  and  the  growth  of  the  principles  of 
international  law  since  1821,  the  arguments  then 
employed  by  Great  Britain  and  the  United  States 
have  to-day,  if  possible,  even  greater  weight  than 
at  that  period. 
Chapter  III.  (C)  That  the  body  of  water  now  commonly 

known  as  "  Behring  Sea  "  is  included  in  the  phrase 
"Pacific  Ocean"  as  used  in  the  Treaty  of  1825 
between  Great  Britain  and  Russia,  and  that  that 
Treaty  was  intended  to  declare  the  rights  of  Great 
]^ritain  to  navigate  and  fish  in  all  the  waters 
over  which  Russia  had  attempted  to  control  and 
limit  such  rights,  that  is  to  say,  from  Behring 
Strait  on  the  north  to  latitude  51°  on  the  coast  of 
America,  and  latitude  45°  50'  on  the  coast  of  Asia. 
Chapter  IV.  (D.)  That  for   a   period  of   more   than  forty 

years,  that  is  to  say,  from  1821  to  1867,  the 
subjects  and  vessels  of  Great  Britain  and  the 
United  States  and  other  nations  continued  in 
increasing  numbers  to  navigate,  trade,  and  fish  in 
the  waters  of  Behring  Sea,  and  that  during  the 
whole  of  that  period  no  attempt  was  made  on  the 
part  of  Russia  to  reassert  or  claim  any  dominion 
or  jurisdiction  over  the  non-territorial  waters  of 
that  sea ;  but  that,  on  the  contrary,  the  right  of 
all  nations  to  navigate,  fish,  and  exercise  common 
rights  therein  was  fully  recognized. 

[248]  V 
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(E.)  That  at  the  time  of  the  acquisition  of  Chapter  V. 
Alaska  by  the  United  States  pursuant  to  the 
Treaty  of  the  30th  March,  1867,  Russia  had  no 
rights  in  respect  of  Behring  Sea  other  than  those 
which  belonged  to  her  as  possessing  territories 
washed  by  its  waters,  and  could  not  transmit  to 
the  United  States  anv  risrhts  of  exclusive 
dominion  or  control  over  navigation  and  fishing 
in  non-territorial  waters,  and  the  United  States  of 
America  acquiring  as  they  did  all  the  rights  of 
Russia,  acquired  no  more. 

Further,  that  at  the  time  of  the  acquisition 
the  United  States  of  America  was  fuUv  alive  to 
the  fact  that  the  non-territorial  waters  of  Behring 
Sea  were  open  to  the  ships  of  all  nations  for  the 
purpose  of  the  exercise  of  the  common  rights  of 
navigation  and  fishing. 

That  as  to  the  rights  which  Russia  possessed 
at  the  time  of  the  Treaty  of  1867,  and  which 
were  transferred  to  the  Unitedf^States  by  virtue 
of  that  Treaty,  the  ordinary  rule  as  to  the  extent 
of  maritime  jurisdiction  applied. 

Admitting,  in  the  consideration  of  this  question,  Authorities  as  to  the  3-inile  limit. 

that  Russia's  title  before  1867  to  the  coast  of 
Behring  Sea  and  to  the  islands  within  those 
waters  was  complete,  an  examination  of  the 
principles  of  international  laAv  and  the  practice 
of  nations  will  show  that  her  jurisdiction  (subject 
to  the  question  of  embayed  or  inland  waters)  was 
confined  to  the  distance  of  1  marine  leaE^ue  or 
3  miles  from  her  shores. 

Ortolan,    in   his    ''Diplomatic    de    la    Mer,"                                     Ortolan. 
pp.  145,  153  (edition  1864),  says :—  

"  Qn  doit  ranger  sur  la  meme  ligne  que  les  rades  at  les  Proceedings  of 
ports,   les   golfes  et   les    baies   et  tous  les  enfoncements   CoromisSn^^l877, 
comuis  sous  d'autres  denominations,  lorsque  ces  enfonce-  p.  163. 
ments,  formes  par  les  terres  d'un  meme  Etat,  ne  depassent 
pas  en  largeur  la    double  portee  du   canon,   ou   lorsque 
I'entree  pent  en  etre  gouvernee  par  rartillerie,  ou  qu'elle 
est  defendue  naturellement  par  des  iles,  par  des  bancs,  ou 
par  des  roches.     Dans  tous  ces  cas,  en  effet,  il  est  vrai  de 
dire  que  ces  goKes  ou   ces  bales  sont  en  la  puissance  de 
riiltat  maitre  du  territoire  qui  les  enserre.     Cet^Etat  en  a 
la  possession :  tous  les  raisonnements  que  nous  avons  fait 
a  1  egard  des  rades  et  des  ports  peuvent  se  repeter  ici. 
*  *  *  » 

"Les  bords  et  rivages  de  la  mer  qui  baigne  les  cotes  Ortolan,  p.  153. 
d'un  £tat  sont  les  limites  maritimes  naturelles  de  cet  £tat. 
Mais  pour  la  i^rotection,  pour  la  defense  plus  efficace  de 
ces  hmites  naturelles,  la  coutume  gent^rale  des  nations, 
d'accord  avec  beaucoup  de  Traites  publics,"  permet  de 
tracer  sur  mer    k  une  distance  convenable  des  cotes,  et 
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comideree  comme  la  frouticre  maviti.ae  artificielle.  Tout 
batm,e„t  qu.  se  trouve  a  ten-,  de  ootte  ligne  est  dit  Cfe 
""."^'!^-'-  de  rfitat  do„t  die  H.„ito  le  droit  de  .souv 


rainetu  et  de  juridictioii." 

Case   of  the    "  Wa.shiiiotou."  TTiirlo,.   vi         i 

Mr.  Joshua  Bates' decision.  ,    ^^^^^   ^'^^  clauses  ol:  the  Couveutioii  of  the 

^^^'  I^ebruary,  1853,  the  ease  of  the  -  Washino-. 

ton  "   (which   had   heen   seized   in   the   Eay   of 
^undy  and   eonfiscatecl   in   the   Vice-Admiralty 
Court  at  Yarmouth,  N.S.)  came  before  the  Joint 
Commission  for  settlement  of  claims  in  London 
and  on  the  disagreement  of  the  Commissioners 
was  decided  by  the  Umpire,  Mr.  Joshua  Bates, 
m  favour  of  the  United  States.     In  his  decision 
he  said : — 

HXx'FS,:Hes       ;]''.  1"^^"™  '"-•  -   '■-•  -  «'at-  to  the  Treaty 

Commission,  1877,   •^^^P^^^tions,  on  the  meaning  given  to  tlie  word  '  bavs '  in 

'■  '''■  '^'  ^'T'y  ''  1^S3.     By  that  Treaty,  the  Americans  had 

no  right  to  dry  and  cure  fish  on  the  shores  and  ha^s  of 
Newfoundland;  but  they  had  that  right  on  the  shores 
coasts,  ha>/s,  harbours,  and  crceh  of  Nova  Scotia;  and   as' 
they  must  land   to  cure  fisli   on    the  shores,    bays,   and 
creeks,  they  were  evidently  admitted  to  the  shores  of  the 
ha>/s.  d-c.      By  the  Treaty   of    1818   the   same   rioht   is 
granted  to  cure  fish  on  the  coasts,  bays,  &c.,  of  Newfound- 
iana ;  but  the  Americans  reUnquished  that  right,  and  the 
right  to  fish  with  in  3  miles  of  the  coasts,  hajjs,  &c.,  of  Nova 
Scotia.     Taking  it  for  granted  that  the  framers   of    the 
treaty  intended  that  the  word  '  bay  '  or  '  bays  '  should  have 
the  same  meaning  in  all  cases,  and  no  mention  beinc.  made 
of  headlands,  there  appears  no  doubt  that  the  ' Washinoton  ' 
in  fishing  10  miles  from  the  shore,  violated  no  stipulaUons 
of  the  Treat}'. 

"  It  was  urged,  on  belialf  of  the  British  Government 
that  by 'coasts,'  'bays,'  &c.,  is  understood  an  imao-inary 
me  drawn  along  the  coast  from  headland  to  headland,  and 
that  the  jurisdiction  of  Her  Majesty   extends  Z  marine 
miles  outside  of  this  line ;  thus  closing  all  the  bays  on  the 
coast  or  shore,  and  that  great  body  of  water  called  t]ie  Bay 
of  1  uiidy,  against  Americans  and  others,  making  the  latter 
a  British  bay     This  doctrine  of  the  headlands  is  new 
aiid  has  received  a  proper  limit  in  the  convention  between 
In-ance  and  Great  Britain  of  the  2nd  August,  1839-  in 
which  'It  IS  agreed  that  the  distance  of  3  miles,  fixed  a^ 
the  general  limit  for  the  exclusive  right  of  hsiiery  upon 
the  coasts  of  the  two  countries,  shall,  with  respect  t..  bays 
the  mouths  cf  which  do  not  exceed  10  miles  in  width  be 
measured  from  a  straight  line  drawn  from  headland'  to 
headland.' 

"  The  Bay  of  Fundy  is  from  %o  to  75  miles  wide  and 
130  to  140  mUes  long;  it  has  several  bays  on  its  coast; 
thus  the  word  '  bay,'  as  applied  to  this  great  body  of  water, 
has  the  same  meaning  as  that  applied  to  the  Bay  of 
Biscay,  the  Bay  of  Bengal,  over  wliicli  no  nation  can  have 
L248]  ^  2 
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the  right  to  assume  sovereignty.  One  of  the  headlands  of 
the  Bay  of  Fundy  is  in  the  United  States,  and  ships  hound 
to  Passaniaquoddy  must  sail  through  a  large  space  of  it. 
The  islands  of  Grand  Menan  (British)  and  Little  Menan 
(American)  are  situated  nearly  on  a  line  from  headland  to 
headland.  These  islands,  as  represented  in  all  geographies, 
are  situated  in  the  Atlantic  Ocean.  The  conclusion  is, 
therefore,  in  my  mind  irresistible  that  the  Bay  of  Fimdy 
is  not  a  British  Lay,  nor  a  bay  within  the  meaning  of  the 
word  as  used  in  the  Treaties  of  1783  and  1818." 

The  Assent  for  the  United  States  before  the 
Halifax  fisheries  Commission,  1877,  quotes  this 
decision,  and  adds  the  following  note  : — 

"  This  Convention  between  France  and  Great  Britain   Proceedings  of 

•  T  H ill f fi If    r  isnprips 

extended  the  headland  doctrine  to  bays  10  miles  wide  ;  Cq^jmission   1877 
thus  going  beyond  the  general  rule  of  international  law,  p.  153  (note), 
according  to   Avhich  no  bays  are   treated   as   within   the 
territorial  jurisdiction   of  a  State   which   are  more  than 
6  miles  wide  on  a  straight  line  measured  from  one  head- 
land  to  the  other." 

The    principle    of  the    marine   league  was    in  Secretary  Boutwell's  opinion. 

1872  applied  by   Mr.  Boutwell,  United   States'  g^^  ^^^^^       j^^ 
Secretary  to  the  Treasury,  in  his  letter  of  instruc-  109. 
tions    to    the    Collector    of    Customs    at    San 
Prancisco,  dated  19th  April,  1872,  already  quoted, 
as  follows : — 

"  I  do  not  see  that  the  United  States  would  have  the 
jurisdiction  or  power  to  drive  off  parties  going  up  there 
for  that  purpose  [to  take  fur-seals],  unless  they  made  such 
attempt  within  a  marine  league  of  the  shore." 

The  same  principle  was  affirmed  in  respect  of  Secretary  Fish's  opinion. 

the  waters  now   in  question   by  Mr.  Eish,  the 
United  States'  Secretary  of  State,  who  wrote  to  See  ante,  p.  109. 
the  United  States'  Legation  in  Eussia  on   the 
1st  December,  1875  : — 

"There  was  reason  to  liope  that  the  practice,  which  Wharton's 
formerly  prevailed  with  powerful  nations,  of  regarding  ''  ^^^^^' 
seas  and  bays,  usually  of  large  extent  near  their  coast,  as 
closed  to  any  foreign  commerce  or  fishery  not  specially 
licensed  by  them,  was,  without  exception,  a  pretension  of 
the  past,  a-:d  that  no  nation  would  claim  exemption  from 
the  general  rule  of  public  law  which  limits  its  maritime 
jurisdiction  to  a  marine  league  from  its  coast.  We  should 
particularly  regret  if  Paissia  should  insist  on  any  such 
pretension." 

The  same  position  wcs  taken  up  by  the  United 
States  in  their  brief  filed  with  tlic  Halifax 
Mslieries  Commission  in  1877. 

The  Agent  of  the  United  States  at  iialifux. 


m 

after  settiug  out  the  various  authorities  under 
this  head  concluded  as  follows : — 

Authoi-iiies  (nu.tecl  by  the  I'nitcd  Slates  "  The  jurisdiction  of  a  State  or  country  over  its  adjoining 

in  Hahfax  Fisheries  Commission.  waters  is  limited  to  3  miles  from  low-water  mark  along  its 

^  ,.         „  sea-coast,  and  the  same  rule  applies  equally  to  bays  and 

1  roceedings  of  i  -i        p  i       n      j 

Halifax  Fisheries      gulfs   whose    width   exceeds    6    miles   from   headland   to 

Commission,  1877,    headland.     Property  in  and  dominion  over  the  sea  can 
^^'        '  only  exist  as  to  those  portions  capable  of  permanent  posses- 

sion ;  that  is,  of  a  possession  from  the  land,  which  posses- 
sion can  only  be  maintamed  by  artillery.  At  one  mile 
beyond  the  reach  of  coast-guns  there  is  no  more  possession 
than  in  mid-ocean.  This  is  the  rule  laid  down  by  almost 
all  the  writers  on  international  law." 

As  to  inland  seas  and  seas  over  which  empire 
may  extend,  the  following  authorities  were 
referred  to  by  the  Agent  in  the  same  brief : — 

Y^^^ol  "  At  present,"  says  Vattel,  "  Law  of  Nations,"  Book  1, 

ch.  xxui,  §§  289,  291,  "the  whole  space  of  the  sea  within 

Ibid.,  p.  ie2.  cannon-shot  of  the  coast  is  considered  as  making  a  part  of 

the  territory ;  and,  for  that  reason,  a  vessel  taken  under 
the  guns  of  a  neutral  fortress  is  not  a  good  prize. 

"  All  we  have  said  of  the  parts  of  the  sea  near  the  coast 
may  be  said  more  particularly,  and  with  much  greater 
reason,  of  the  roads,  bays,  and  straits,  as  still  more  capable 
of  being  occupied,  and  of  greater  importance  to  the  safety 
of  the  country.  But  I  speak  of  the  bays  and  straits  of 
small  extent,  and  not  of  those  great  parts  of  the  sea  to 
which  these  names  are  sometimes  given — as  Hudson's 
Bay  and  the  Straits  of  Magellan— over  which  the  Empire 
cannot  extend,  and  still  less  a  right  of  property.  A  bay 
whose  entrance  may  be  defended  may  be  possessed  and 
rendered  subject  to  the  laws  of  the  Sovereign  ;  and  it  is  of 
importance  that  it  should  be  so,  since  the  country  may  be 
much  more  easily  insulted  in  such  a  place  than  on  the 
coast,  open  to  the  winds  and  the  impetuosity  of  the 
waves." 


IbiJ.,  p.  163. 


liluntschli.  Professor  Eluntschli,  in  his  "  Law  of  Nations," 

Book  4,  §§  302,  309,  states  the  rule  in  the  same 
way : — 

"  When  the  frontier  of  a  State  is  formed  by  the  open 
sea,  the  part  of  the  sea  over  which  the  State  can  from  the 
shore  make  its  power  respected — i.e.,  a  portion  of  the  sea 
extending  as  far  as  a  camion-shot  from  tlie  coast — is 
considered  as  belonging  to  the  territory  of  that  State. 
Treaties  or  agreements  can  establish  other  and  more 
precise  hmits." 

"  Mte.—The  extent  practised  of  this  sovereignty  has 
remarkably  increased  since  the  invention  of  far-shooting 
cannon.  This  is  the  consequence  of  the  improvements 
made  in  the  means  of  defence,  of  which  the  State  makes 
use.     The  sovereigntv  of   States  over  the   sea   extended 
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originally  only  to  a  stone's-throw  from  the  coast ;  later,  to 
an  arrow-shot ;  fire-arms  were  invented,  and  by  rapid 
progress  we  have  arrived  to  the  far-shooting  cannon  of  the 
X^resent  age.  But  still  we  preserve  the  principle  :  '  Terrcc 
dommiiLiii  finitur,  uli  fifiitur  armorum  vis!  " 

"Within  certain  limits,  there  are  submitted  to  the 
sovereignty  of  the  bordering  State  : — 

"  (a.)  The  portion  of  the  sea  placed  within  a  cannon- 
shot  of  the  shore. 

"(5.)  Harbours. 

"(c.)  Gulfs. 

"  (d.)  Ivoadsteads." 

"  Note. — Certain  portions  of  the  sea  are  so  nearly  joined 
to  the  terra  firma,  that,  in  some  measure  at  least,  they 
ought  to  form  a  part  of  the  territory  of  the  bordering 
State  ;  they  are  considered  as  accessories  to  the  terra  firma. 
The  safety  of  the  State,  and  the  public  quiet,  are  so  depen- 
dent on  them  tliat  tliey  cannot  be  contended,  in  certain 
gulfsj  with  the  portion  of  the  sea  lying  under  the  fire  of 
cannon  from  the  coast.  These  exceptions  from  the  general 
rule  of  the  liberty  of  the  sea  can  only  be  made  for  weighty 
reasons,  and  when  the  extent  of  the  arm  of  the  sea  is  not 
large;  thus,  Hudson's  Bay  and  the  Gulf  of  Mexico 
evidently  are  a  part  of  the  open  sea.  No  one  disputes  the 
power  of  England  over  the  arm  of  the  sea  lying  between 
the  Isle  of  AVight  and  the  English  coast,  which  could  not 
l^e  admitted  for  the  sea  lying  between  England  and  Ireland  ; 
the  English  Admiralty  has,  however,  sometimes  main- 
tuined  the  theory  of  '  narrow  seas ; '  and  has  tried,  but 
without  success,  to  keep  for  its  o\\\\  interest,  under  the 
name  of  '  King's  Chambers,'  some  considerable  extents  of 
the  sea." 

Ivliiber,  "Droit  des  Geus  Modernes  de  FEurope                                       Kluber. 
(Paris,  edition  1831),"  torn,  i,  p.  216 :—  '  

"  Au  territoire  maritime  d'un  liltat  appartieunent  les  Proceedinos  of 
districts  maritimes,  ou  parages  susceptibles  d'une  pos-  Halifax  Fislieries 
session  exclusive,  sur  les(iuels  I'fitat  a  acquis  (par  occu-  p.^GS.'''""'  *^^^' 
])ation  ou  convention)  et  continue  la  souverainete.  Sont 
de  ce  nombre  (1)  les  parties  de  I'ocean  qui  avoisinent  le 
territoire  continental  de  I'^tat,  du  moins,  d'apres  I'opinion 
presque  generalement  adoptee,  autant  qu'elles  se  trouveut 
NOUS  la  }K)rte'e  du  canon  qui  serait  place  sur  le  rivage  ; 
(2)  les  parties  de  I'ocean  qui  s'etendent  dans  le  territoire 
continenttd  dc  I'Etat,  si  elles  peuvent  etre  gouvernees  par  lo 
»:auun  des  deux  Ix.rds,  ou  que  rentree  seulement  en  peut 
•Hre  defeiidue  aux  vaisseaux  (golfes,  bales,  et  cales) ; 
(o)  les  detroits  qui  separent  deux  continents,  et  qui  egale- 
uient  sont  sous  la  portee  du  canon  place  sur  le  rivao'e  ou 
dont  I'entree  et  la  sortie  peuvent  etie  defendues  (d^troit, 
canal,  bosphore,  sonde).  Sont  encore  du  meme  nombre : 
(4)  les  golfes,  detroits,  et  mers  avoisinant  le  territoire 
continental  d'un  l^tat,  lesquels,  (iuoiqu'ils  ne  soient  pas 
entierement  sous  la  portee  du  canon,  sont  ni'anmoins 
recfjnnus   par   d'autres   Puissances   cummc   nier    fermee ; 
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c'est-^-dire,  conime  soumis  a  une  domination,  et,  par  con- 
sequent, inaccessibles  aux  vaisseaux  etrangers  qui  n'ont 
point  obtenu  la  permission  d'y  naviguer." 


Brief  for  tlic  United  States,  Sitka, 
in  1887. 


I^rief  for  the 
United  Slates 
Filed  at  Sitka 
October  12,  1S87. 
'•  New  York 
Herald,''  October 
18,  1887. 
Blue  Book, 
'•  United  States 
No.  2  (1890)." 
p.  112. 

t;ee  .Appendix, 
vol.  iii. 


See  Lord  Lans- 

downe  to 

Mr.  Stanhope. 

November -27, 1886. 

Blue  Book. 

"  United  States 

No.  2  (1890)," 

p.  28. 

Annendix,  vol.  iii. 


This  view,  moreover,  was  cmpliatically  maiu' 
tained  on  behalf  of  the  United  States  on  tlio 
occasion  of  the  seizures  in  the  year  18 S7. 

The  following  is  the  extract  from  the  Brief  of 
the  United  States  on  this  occasion  : — ■ 

"  Concerninir  the  doctrine  of  international  law  osta- 
blishinu'  what  is  known  as  the  marine  league  l)elt,  which 
extends  the  jurisdiction  of  a  nation  into  adjacent  seas  for 
the  distance  of  1  marine  league,  or  3  miles  from  its  shores, 
and  following  all  the  indentations  and  sinuosities  of  its 
coast,  there  is  at  this  day  no  room  for  discussion.  It  must 
be  accepted  as  the  settled  law  of  nations.  It  is  sustained 
by  the  highest  authorities,  law-writers,  and  jurists.  It  has 
been  sanctioned  by  the  United  States  since  the  foundation 
of  the  Government.  It  was  affirmed  by  Mr.  Jefferson, 
Secretary  of  State,  as  early  as  1703,  and  has  been  re- 
affirmed by  his  successors — Mr.  Pickering,  hi  ITOii; 
Mr.  Madison,  in  1807;  Mr.  Webster,  in  1842;  :\Ir. 
Buchanan,  in  1840 ;  Mr.  Seward,  in  1802,  1863,  and 
1864;  Mr.  Fish,*  in  1875  ;  :\Ir.  Evarts,  in  1879  and  1881 ; 
and  Mr.  Bayard,  in  1886."  (Wheaton's  [^Yharton]  "  Inter- 
national Law,"  vol.  i,  sec.  32,  pp.  100  and  100.) 

"  Sanctioned  thus  by  au  unbroken  line  of  precedents 
covering  the  first  century  of  our  national  existence,  the 
United  States  would  not  abandon  this  doctrine  if  they 
could ;  they  could  not  if  they  would." 


*  This  probablv  refers  to  Mr.  Fish's  letter  already  quoted  at 
p.  109,  or  to  his  letter  to  Sir  E.  Thornton,  dated  the 
22nd  January,  1875,  which  is  as  follows: — 

"The  instruction  from  the  Foreign  Office  to  Mr.  Wat>on  of 
the  25th  December  last,  a  copy  of  whicli  was  communicated 
hy  that  gentleman  to  this  Department  in  his  note  of  the 
17th  October,  directs  him  to  ascertain  the  views  of  this  (jovern- 
raent  in  regard  to  the  extent  of  maritime  jurisdiction  which  can 
properly  be  claimed  by  any  Power,  and  whether  we  have  ever 
recognized  the  claim  of  Spain  1o  a  6-mile  limit,  or  have  ever 
protested  against  such  claim. 

"  In  reply,  I  have  the  honour  to  inform  you  that  this  Govern- 
ment has  uniformly,  under  every  Administration  which  has  had 
occasion  to  consider  the  subject,  objected  to  the  pretension  of 
Spain  adverted  to,  upon  the  same  ground  and  in  similar  terms  to 
those  contained  in  the  instruction  of  the  Earl  of  Derby. 

"  We  have  understood  and  asserted  that,  pursuant  to  public 
law,  no  nation  can  rightfully  claim  jurisdiction  at  sea  beyond  a 
Hiarine  league  from  the  coast. 

"  This  opinion  on  our  part  has  sometimes  been  said  to  be 
inconsistent  with  the  facts  that,  by  the  law  of  the  United  States, 
revenue  cutters  are  authorized  to  board  vessels  anywhere  within 
4  leagues  of  their  coasts,  and  that  by  the  Treaty  of  Guadalupe- 
Hidal.To,  so  called  between  the  United  States  and  Mexico,  of  th'> 
2nd  February,  1«4S,  the  boundary-line  between  the  dominions  of 
the  parties  begins  in  the  Gulf  of  Mexico,  3  leagues  from  land." 

And  he  proceeds  to  explai::  these  two  instances  as  being 
exceptional.  .  .   .  (Wharton,  "International  Law,"  vol.  i,  p.  105.) 
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m,       T)        •  1   •       i.  J  T  •      •    T  Effect  of  cession  oT  Alaska  on  ^n(7/*c 

^  The  Russian  claim  to  extraordinary  jimsdic-  ^j^^^^^^^^^  ^^^^^.^^^ 

tion  was  expressly  founded  on  a  supposed  right  

to  hold  a  portion  of  the  Pacific  as  mare  clavsum, 

because  that  nation  claimed  the  territory  on  both 

sides.     Even  if  this  claim  had  been  well  founded 

the  Treaty  of  1867  destroyed  it,  since  the  sea  was 

no  longer  shut  in  or  surrounded  by  tlie  territory 

of  one  nation. 

On  this  subject  Ortolan  writes  :  —  Ortolan. 

"  '  Quant  aux  iners  particulieres  et  interieiires,  iin  droit  ,,  n  v  , 

^  ,        ^  ^  Ortolan,  "  iJegles 

exclusif  de  domaine  et  de  soiiverainete  de  la  part  d'une  Internationales  et 

nation  sur  ime  telle  mer  n'est  incontestable  qu'autant  que   Diplomatie  de  la 

cette  mer  est  totalement  enclavee  dans   le  territoire  de  ^^^'j  „   ^^j     ' 

telle  sorte  qu'elle  en  fait  partie  integrante,  et  qu'elle  ne 

pent  absolument  servir  de  lien  de  communication  et  de 

commerce   qu'entre   les   seuls   citoyens   de   cette   nation. 

Alors,  en  effet,  aucune  des  causes  qui  font  obstacle  soit  a 

la  propriety,  soit  a  I'empire  des  mers,  ne  trouve  ici  son 

application.      Mais    du    moment    que    plusieurs    Etats 

differents  possedent  des  cotes  autour  de  cette  mer,  aucun 

d'eux  ne  peut  s'en  dire  proprietaire  ni  souverain  a  I'exclu 

sion  des  autres.' " 

Sir  Travers  Twiss  writes  to  the  same  effect : —  Twi^s. 

"If  a   sea  is   cntirehj   inclosed   by  the   territory  of   a  ,j  p.  ,  , 

nation,  and  has  no  other  communication  with  the  ocean  Dnti'es  of  Nations 

than  by  a  channel,  of  which  that  nation  may  take  pos-  ^"  *"'"''^  ^^  Peace," 

...  ^1^1  •        1  1,     r  1884,  p. -jgs. 

session,  it  appears  that  such  a  sea  is  no  less  capable  of 
being  occupied  and  becoming  property  than  the  land,  and 
it  ought  to  follow  the  fate  of  the  country  that  sur- 
rounds it." 

So  Halleck  says : —  Halleck. 

"  21.  It  is  generally  admitted  that  the  territory  of  a  Halleck's 
State  includes  the  seas,  lakes,  and  rivers  entirely  inclosed  International  Law, 
within   its   limits.     Thus,  so   long  as  the  shores   of  the  pp.' i^s^hs' 
Black  Sea  were  exclusively  possessed  by  Turkey,  that  sea 
might,  with  propriety,  be  considered  as  a  mare  clausum ; 
and  there  seemed  no  reason  to  question  the  right  of  the 
Ottoman  Porte  to  exclude  other  nations  from  navicfatiuQ- 
the  passage  which  connects   it  with   the  Mediterranean, 
both  shores  of  this   passage  being  also  portions   of  the 
Turkish  territory.     But^Vhen  Turkey  lost  a  part  of  her 
possessions  bordering  upon  this  sea,  and  Eussia  had  formed 
her   commercial   establishments    on    the    shores    of    the 
Euxine,  both  that   Empire   and   other  Maritime   Powers 
l)ecame  entitled  to  participate   in  the  commerce   of  the 
Black  Sea,  and  consequently  to  the  free  navigation  of  the 
Dardanelles  and  the  Bosphorus.     Tliis  right  was  expressly 
recognized  by  the  Treaty  of  Adrianople  in  1829. 
*  *  *  * 

"  22.  The  great  inland  lakes,[and  their  navigable  outlets 
are  considered  as  subject  to  the  same  rule  as  inland  seas  : 
where  inclosed  within  the  limits  of  a  single  State,  they 
are  regarded  as  belonging  to  the  territory  of  that  State  ; 
but  if  different  nations  occupy  their  borders,  the  rule  of 
mare  clausum  cannot  be  applied  to  the  navigation  and  use 
of  their  waters," 
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Mr.  Hofiman. 


Professor  Angell. 


Mr.  Hoffman  to 
Mr.  Frelinghuysen, 
March  14,  1882. 
50th  Congress, 
2nd  Sess.,  Senate 
Ex.  Doc.  No.  i06, 
p.  260.     See 
Appendix,  vol.  ii, 
Part  II,  No.  ]  3. 


The  view  expressed  by  the  above  authorities 
has  been  officially  adopted  by  an  accredited 
Representative  of  the  United  States,  so  that  it  is 
perhaps  unnecessary  to  insist  further  upon  it  in 
this  connection. 

On  the  14th  March,  1882,  Mr.  Hoffman  wrote 
from  the  Legation  of  the  United  States  at  St. 
Petersburg  to  Mr.  Frelinghuysen,  Secretary  of 
State,  in  a  letter  already  quoted : — 

"  In  the  time  when  Eussia  owned  the  whole  of  these 
islande  her  Eepresentatives  in  Siberia  claimed  that  the 
Sea  of  Okhotsk  was  a  mare  clausum,  for  that  Russian 
jurisdiction  extended  from  island  to  island  and  over 
2  marine  leagues  of  intermediate  sea  from  Japan  to 
Kamtchatka. 

"But  about  five  years  ago  Eussia  ceded  the  southern 
group  of  these  islands  to  Japan  in  return  for  the  half  of 
the  Island  of  Saghalien,  which  belonged  to  that  Power. 

"  As  soon  as  this  was  done,  it  became  impossible  for  the 
Siberian  authorities  to  maintain  their  claim.  My  infor- 
mant was  not  aware  that  this  claim  had  ever  been 
seriously  made  at  St.  Petersburg." 

And  on  the  27th  March,  1882,  he  fmiher 
wrote  : — 

Mr.  Hoffman  to  "  I  do  not   think  tliat  Eussia  claims   that  the  Sea  of 

Mr.  Frelinghuysen,  Okhotsk  is  a  mare  clausum,  over  which  she  has  exclusive 
50th  Cono-'ress  "  jurisdiction.  If  she  does,  her  claim  is  not  a  tenable  one, 
2nd  Sess.,  Senate       since  the  cession  of  part  of  the  group  of  the  Kiu-ile  Islands 

^''iP^^-  ^°-  ^^^'    to  Japan,  if  it  ever  were  tenable  at  any  time." 
p.  261.     See  ^  •' 

Appendix,  vol.  ii, 

Part  II,  No.  14. 

Professor  James  B.  Angell,  one  of  the  United 
States'  Plenipotentiaries  in  the  negotiation  of 
the  Pisheries  Treaty  at  Washington  in  1888,  and 
an  eminent  jurist,  in  an  article  entitled  "American 
Rights  in  Behring  Sea/'  in  "  The  Porum  "  for 
November  1889,  wrote  : — 

"  Can  we  sustain  a  claim  that  Behring  Sea  is  a  closed  sea, 
and  so  subject  to  our  control  ?     It  is,  perhaps,  impossible 
to  frame  a  definition  of  a  closed  sea  which  the  publicists 
of  all   nations  will   accept.     Vattel's   closed   sea   is   one 
'  entirely  inclosed  by  the  laud  of  a  nation,  with  only  a 
communication  with  the  ocean  by  a  channel  of  which  that 
nation  may  take  possession.'     Hautefeuille  substantially 
adopts  this  statement,  asserting  more  specifically,  however, 
that  the  channel  must  be  narrow  enough  to  be  defended 
from  the  shores.     Perels,  one  of  the  more  eminent  of  the 
later  German   writers,  practically  accepts    Hautefeuille's 
definition.     But  so  narrow  a  channel  or  opening  as  tliat 
indicated  by  the   eminent  French  writer  can  hardly  be 
insisted  on.     Probably,  most  authorities  will  regard  it  as 
a  reasonable  requirement  that  the   entrance   to  the  sea 
should  be  narrow  enough  to  make  the  naval  occupation  of 
it  easy  or  practicable.     We,  at  least,  may  be  expected  to 
[248]  X 


See  Appendix, 
vol.  i,  No.  8. 
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prescribe  no  detinition  ^N'hich  would  make  the  Gulf  of 
St.  Lawrence  a  closed  sea. 

"  Behrincx  Sea  is  not  inclosed  wholly  by  our  territory. 
From   the  "most  western  island  in  our  possession  to  the 
nearest  point  on  the  Asiatic  shore  is  more  than  300  miles- 
From   our  most  western   island   (Attou)   to  the  nearest 
Russian  island  (Copper  Island)  is  183  mHes.     The  sea 
from  east  to  west  measures  about  1,100  miles,  and  fion 
north  to  south  fully  800  miles.     The  area  of  the  sea  must 
be  at  least  two-thirds  as  great  as  that  of  the  Medi  erranean 
and  more  than  twice  that  of  the  Korth  Sea.     The  Strai 
of  Gibraltar    are    less  than   9   miles   wide.      The   chit 
entrance  to  the  Gulf  of  St.  Lawrence,  which  _is  en  irely 
surrounded  by  British  temtory,  is  only  about  oO  mi^es  in 
width.     Behring  Sea  is  open  on  the  north  by  the  s  raits, 
36  miles  wide,  which  form  a  passage  way  to  the  Arctic 
Ocean.     On  what  grounds  and  after  what  modern  pre- 
cedent we  could  set  up  a  claim  to  hold  this  great  sea, 
with  its  wide  approaches,  as  a  mare  claumm,  it  is  not  easy 
to  see." 

Dana;  in  a  note   to   Wlieaton's   "  Elements," 

says  : — 

^<The  only  question   now  is,  whether  a  given  sea  or  Wh.t^^^^^^^^ 
sound  is  in  fact,  as  a  matter  of  politico-physical  geography  ,  ^^  ^^^^^  ^ggg, 
within  the  exclusive  jurisdiction  of  one  nation.     The  claim  section  1 87  (note), 
of  several  nations,  whose  borders  surround  a  large  open 
sea    to  combine  and  make  it  mare   clausum  agamst  the 
rest  of  the  world,  cannot  be  admitted.     The  making  of 
such  a  claim  to  the  Baltic  was  the  infirmity  of  the  position 
taken  up  by  the  Armed  Neutrality  in  1780  and  1800,  and 
in  the  Russian  Declaration  of  AVar   against  England  in 
1807." 

It   is    further   claimed,    on  behalf    of    Great 

Britain — 

CF.)  That  from  the  acquisition  of  Alaska  by  chapter  VI. 
the  United  States  in  1867  clown  to  the  year  1886 
no  attempt  was  made  by  the  United  States  to 
limit  or  interfere  with  the  right  of  the  subjects  of 
Great  Britain  or  of  any  other  nation  to  navigate 
and  nsh  in  the  non-territorial  waters  of  Behring 

Sea. 

(G.)  That  the  original  ground  upon  which  the      chapter  VII. 

vessels  seized  in  1886  and  1887  were  condemned 
rested  upon  a  claim  to  treat  Behring  Sea  as  mare 
clausum,  and  as  having  been  conveyed  as  such, 
in  part,  by  Bussia  to  the  United  States. 

That  the  contention  of  the  United  States  has 
subsequently  been  rested  upon  a  claim  to  ex- 
clusive jurisdiction  over  a  space  of  100  miles 
from  the  coast  of  the  United  States'  territory. 

That  subsequently  a  further  claim  has  been 
raised  to  an  alleged  special  right  of  protection 
of  or  property  in  the  fur-seal. 


Mr.  Dana. 
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General  conclusions. 


Chapter  VIII. 

Alleged  right  of  in'otection. 


Analogous  questions. 


Eight  of  search  on  high  seas. 


Mr.  Madison  to 
Mr.  Monroe, 
January  5,  1804. 
American  State 
Papers,  Foreign 
Relations,  vol.  ii, 
p.  730. 


Slave  Trade. 


Case  of  '■'  Le  Louis  "  engaged  in 
Slave  Trade  ami  seized. 


"Le  Louis,'"  1816. 
See  Dodson's 
Admiralty  Cases, 
vol.  ii,  p.  210. 


As  to  Point  5  of  Article  VI— 

That,  as  regards  the  right  claimed  by  the 
United  States  of  i^rotection  of  or  property  in  fur- 
seals  when  found  outside  the  ordinary  3-mile 
limit,  no  propei^ty  exists,  or  is  known  to  inter- 
national law  in  animals /erd?  nature  until  reduced 
into  possession  by  capture,  and  no  nation  has  any 
right  to  claim  property  in  such  animals  when 
found  outside  territorial  waters.  The  only 
right  is  to  prevent  the  ships  and  subjects  of 
other  nations  from  entering  territorial  waters  for 
the  purpose  of  capturing  such  animals. 

Upon  analogous  questions  similar  principles 
have  been  generally  maintained  and  recognized. 

Thus,  with  reference  to  the  right  to  search 
neutral  vessels  upon  the  high  seas — In  180L, 
during  the  war  with  Prance,  Great  Britain 
claimed  to  search  neutral  vessels  on  the  high 
seas,  and  to  seize  her  own  subjects  when  found 
serving  under  a  neutral  flag. 

The  position  taken  on  this  subject  by  the 
United  States  was  not  only  in  opposition  to  such 
a  right,  but  that  country  insisted  that  in  no 
case  did  the  sovereignty  of  any  nation  extend 
beyond  its  own  dominions  and  its  o^ti  vessels  on 
the  high  seas. 

A  similar  view  has  been  adopted  by  all  nations 
in  relation  to  the  Slave  Trade. 

Although  it  cannot  properly  be  argued  that 
the  taking  of  seals  in  any  manner  whatever  is 
comparable  with  the  immorality  or  injustice 
attaching  to  the  Slave  Trade,  yet,  even  in  the  case 
of  vessels  engaged  in  that  trade,  the  rights  of 
nations  have  not  been  allowed  to  be  overruled 
on  such  pleas. 

Upon  this  point  legal  authorities  both  in  the 
United  States  and  in  Great  Britain  are  quite 
clear. 

In  1816  a  French  vessel  ("Le  Louis") 
sailing  from  Martinique,  destined  on  a  voyage 
to  the  coast  of  Africa  and  back,  was  captured 
10  or  12  leagues  to  the  southward  of  Cape 
Mesurada,  by  the  "  Queen  Charlotte "  cutter, 
and  carried  to  Sierra  Leone.  She  was  pro- 
ceeded asrainst  in  the  Vice-Admiraltv  Court  of 
that  colony. 

It  was  alleged  that  the  vessel  was  fitted  out 
for  the  purpose  of  carrying  on  the  African 
Slave  Trade,  after  that  trade  had  been  abolished 
by  the  internal  laws  of  Prance,  and  by  the 
Treaty  between  Great  Britain  and  Prance. 
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The  King's  Advocate  admitted  the  proposition 
to  be  true  generally  that  the  right  of  visitation 
and  search  does  not  exist  in  time  of  peace,  but 
denied  it  to  be  so  universally.  Occasions,  he 
argued,  mav  and  must  arise,  at  a  period  when  no 
hostilities  exist,  in  which  an  exercise  of  this  power 
would  be  justifiable.  The  rule  of  law  could  not 
be  maintained  as  a  universal  proposition,  but  was 
subject  to  exceptions,  and  within  those  exceptions 
must  be  included  the  present  transaction,  which 
was  a  transgression,  not  only  of  municipal  law, 
but  likewise  of  the  general  law  of  nations.  In 
whatever  light  the  Slave  Trade  might  have  been 
viewed  in  former  times,  it  must  no  longer  be 
deemed  within  the  protection  of  the  law  of 
nations.  Since  the  Declaration  of  the  Congress 
of  Vienna,  that  the  Slave  Trade  was  repugnant 
to  the  principles  of  humanity  and  of  universal 
morality,  traffic  in  slaves  must  be  considered  a 
crime,  and  it  was  the  right  and  duty  of  every 
nation  to  prevent  the  commission  of  crime.  On 
the  Avhole,  he  submitted  that  the  "Le  Louis," 
having  been  engaged  in  a  traffic  prohibited  by  the 
laws  of  her  own  country,  and  contrary  to  the 
general  laws  of  humanity  and  justice,  ought  not 
to  be  restored  to  the  claimant. 

Sir  William  Scott,  afterwards  Lord  Stowell, 
in  the  British  High  Court  of  Admiralty, 
held,  however,  that  trading  in  slaves  was  not 
a  crime  by  universal  law  of  nations.  He 
observed : — 


Slave  Trade. 


Case  of  "  Le  Louis." 


Lord  Stowell's  Judojiient. 
not  justified. 


Seizure 


"  iSTeitlier  this  Court  nor  any  other  can  carry  its  private   See  Dodson's 
apprehensions,  independent  of  law,  into  its  public  judg-   '^^^^""^^^.^Ad^^' 
ments  on  the  quality  of  actions.     It  must  conform  to  the 
judgment  of  the  law  upon  that  subject ;  and  acting  as  a 
Court  in  the  administration  of    law,  it  cannot   attribute 
criminality  to  an  act  where  the  law  imputes  none.     It 
must  look  to  the  legal  standard  of  morality  ;  and  upon  a 
(question  of  this  nature,  that  standard  must  be  found  in 
the  law  of  nations  as  fixed  and  evidenced  by  general  and 
ancient  and  admitted  practice,  by  Treaties   and  by  the 
< general  tenour  of  the  laws  and  ordinances  and  the  formal 
transactions  of  civilized  States. 

"  .  .  .  .  Much  stress  is  laid  upon  a  solemn  declaration   Ibid.,  p.  252 
of  very  eminent   persons  assembled  in  Congress,  whose 
rank,  high  as  it  is,  is  by  no  means  the  most  respectable 
foundation  of  the  weight  of  their  opinion  that  this  traffic 
is  contrary  to  all  religion  and  morality.      Great  as  the 
reverence  due  to  such  authorities  may  be,  they  cannot  I 
think  be   admitted  to  have  the  force  of  overruling  the 
established  course  of  the  general  law  of  nations." 
»  «  »  « 
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Slave  Trade. 


Ca«e  of  "  Le  Louis." 


See  Dodson'g 
Admiralty  Cases, 
vol.  ii,  p.  252. 


Ibid.,  p.  256. 


Caee  of  the  "Antelope."  United  States 
feupreiDc  Court  to  same  effect. 


£•» 


Wheaton,  lleport, 
vol.  X;  p.  66. 


"It  is  next  said  that  every  country  has  a  right  to 
enforce  its  own  navigation  laws;  and  so  it  certainly  has, 
so  far  as  it  does  not  interfere  with  the  rights  of  others. 
But  it  has  no  right,  in  consequence,  to  visit  and  search  all 
the  apparent  vessels  of  other  countries  on  the  high  seas." 
*  *  *  >H 

"  It  is  said,  and  with  just  concern,  that  if  not  permitted 
in  time  of  peace,  it  will  be  extremely  difficult  to  suppress 
the  Traffic.     It  will  be  so,  and  no  man  can  deny  that  the 
suppression,   however    desirable,  and   however  sought,  is 
attended   with   enormous   difficulties;    dirliculties   which 
have  baffled  the  most  zealous  endeavours  for  many  years. 
To  every  man  it  must  have  been  evident  tliat  without  a 
general  and  sincere  concurrence  of  all  the  Maritime  States, 
in  the  principle  and  in  the  proper  modes  of  pursuing  it, 
comparatively  but  little  of  positive  good  could  be  acquired ; 
so  far  at  least  as  the  interests  of  the  victims  of  this  commerce 
were  concerned  in  it ;  and  to  every  man  who  looks  to  the 
rival  claims  of  these  States,  to  their  established  habits  of 
trade,  to  their  real  or  pretended  wants,  to  their  different 
modes  of  thinking,  and  to  their  real  mode  of  acting  upon 
this  particular  subject,  it  must  be  equally  evident  that  such 
a  concurrence  was   matter  of   very   difficult   attainment. 
But   the   difficulty   of  the   attainment   will   not   legalize 
measures  that  are  otherwise  illegal.    To  press  forward  to  a 
great  principle   by  breaking   through  every   other  great 
principle  that  stands  in  the  way  of  its  establishment ;  to 
force  the  way  to  the  liberation  of  Africa  by  trampling  on 
the  independence  of  oAer  States  in  Europe ;  in  short,  to 
procure  an  eminent  good  by  means  that  are  unlawful ;  is  as 
little  consonant  to  private  morality  as  to  public  justice. 
Obtain  the  concurrence  of  other  nations,  if  you  can,  by 
application,  by  remonstrance,  by  example,  by  every  peace- 
able instrument  which  man  can  employ  to  attract  the  con- 
sent of  man.     But  a  nation  is  not  justified  in  assuming 
rights  that  do  not  belong  to  her,  merely  because  she  means 
to  apply  them  to  a  laudable  purpose ;  nor  in  setting  out 
upon  a  moral  crusade  of  converting  other  nations  by  acts 
of  unlawful  force.     Nor  is  it  to  be  argued  that  because 
other  nations  approve  tlie  ultimate   purpose,  they  must 
therefore  submit  to  every  measure  whicli  any  one  State  or 
its  subjects  may  inconsiderately  adopt  for  its  attainment." 

In  accordance  with  this  view  of  the  la^- 
the  Judgment  of  the  Vice-Admiralty  Cour. 
of  Sierra  Leone,  condemning  the  French  ship 
for  being  employed  in  the  Slave  Trade  and  for 
forcibly  resisting  the  search  of  the  King  of 
England's  cruizers,  was  reversed. 

The  decision  of  the  Supreme  Court  of  the 
United  States  in  the  case  of  the  "Antelope" 
is  to  the  same  effect.  There  Chief  Justice 
Marshall  delivered  the  opinion  of  the  Court, 
holding  that  the  Slave  Trade,  though  contrarv 
to  the  law  of  nature,  was  not  in  conflict  with  the 
law  of  nations  : — 
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"No    principle    of    general    law   is   more    universally  SlaVe^ Trade. 

acknowledged    than    the    perfect     equality    of     nations.  ^  ''       „  ,  : 

T>      ■        A  n  ^  ^    •  u.      T.         i.    r  Case  0 f  the "  Atttelope: 

Kussia  and  Greneva  have  equal  rights.     It  results  from  wheaton  Report 

this  equality,  that  no  one  can  rightfully  impose  a  rule  on  vol.  x,  p.  122. 

another.     Each  legislates  for  itself,  but  its  legislation  can 

operate  on  itself  alone.     A  right,  then,  which  is  vested  in 

all  by  the  consent  of  all,  can  be  devested  only  by  consent ; 

and   this    trade,   in   which   all    have   participated,   must 

remain  lawful  to  those  who  cannot  be  induced  to  relinquish 

it.     As  no  nation  can  prescribe  a  rule  for  others,  none  can 

make  a  law  of  nations ;  and  this  traffic  remains  lawful  to 

those  whose  Governments  have  not  forbidden  it. 

"  If  it  is  consistent  with  the  law  of  nations,  it  cannot  in 
itself  be  piracy.  It  can  be  made  so  only  by  statute  ;  and 
the  obligation  of  the  statute  cannot  transcend  the 
legislative  power  of  the  State  which  may  enact  it, 

"  If  it  be  neither  repugnant  to  the  law  of  nations,  nor 
piracy,  it  is  almost  superfluous  to  say  in  this  Court  that 
the  right  of  bringing  in  for  adjudication  in  time  of  peace, 
even  where  the  vessel  belongs  to  a  nation  which  has 
prohibited  the  trade,  cannot  exist.  The  Courts  of  no 
country  execute  the  penal  laws  of  another,  and  the  course 
of  the  American  Government  on  the  subject  of  visitation 
and  search,  would  decide  any  case  in  which  that  right  had 
been  exercised  by  an  American  cruizer  on  the  vessel  of  a 
foreign  nation  not  violating  our  municipal  laws,  against 
the  captors. 

"  It  follows,  that  a  foi-eign  vessel  engaged  in  the  African 
slave  trade,  captured  on  the  high  seas  in  time  of  peace, 
by  an  American  cruizer,  and  brought  in  for  adjudication, 
would  be  restored." 

The  subject  is  fully  discussed  in  Mr.  Dana's                                      Mr.  Dana, 
note  No.  108  to  Wbeaton's  International   Law  „,,  ,  

WnG3.ton   "  Inter" 

(p.  258),  where  it  is  said  of  Chief  Justice  Marshall,  national  Law," 
in  Church  versus  Huhbart,  2  Cranch,  187  :—  f}"  ^^'*'°"'t^^^c 

"  It  is  true  that  Chief  Justice  Marshall  admitted  the  ^'  ^^^' 
right  of  a  nation  to  secure  itself  against  intended  violations 
of  its  laws,  by  seizures  made  within  reasonable  limits,  as 
to  which,  he  said,  nations  must  exercise  comity  and 
concession,  and  the  exact  extent  of  which  was  not  settled  ; 
and,  in  the  case  before  the  Court,  the  4  leagues  were  not 
treated   as   rendering   the   seizure   illegal.      This   remark 

must  now  be  treated  as  an  unwarranted  admission 

It  may  be  said  that  the  principle  is  settled  that  municipal  Ibid,  p.  260. 

seizures  cannot  be  made,  for  any  purpose,  beyond  territorial 

waters,     ft  is  also  settled  that  the  limit  of  these  waters  is, 

in    the    absence   of    treaty,   the    marine    league   or   the 

cannon-shot.     It  cannot  now  be  successfully  maintained, 

either   that   nnuiicipal  visits  and   search   may   be   made 

beyond  the  territorial  waters  for  special  purposes,  or  that 

there   are  different  bounds  of  that  territory  for  different 

(jbjects.     But,  as  the  line  of  territorial  waters,  if  not  fixed, 

is  dependent  on  the  unsettled  range  of  artillery  fire,  and,  if 

iixed,  must  be  by  an  arliitrary  measure,  the  courts,  in  tlie 

earlier  cases,  wore  not  strict  as  to  standards  of  distance. 
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President  Tvler. 


where  uo  foreign  Powers  intervened  in  the  causes.  In  h^ter 
times,  it  is  safe  to  infer  that  judicial  as  well  as  political 
tribunals  will  insist  on  one  line  of  marine  territorial 
jurisdiction  for  the  exercise  of  force  on  foreign  vessels,  in 
time  of  peace,  for  all  purposes  alike." 

It  is  an  axiom  of  international  maritime  law 

that  such  action  is  only  admissible  in  the  case  of 

piracy  or  in  pursuance  of   special  international 

agreement.     This  principle  has  been  uniyersally 

admitted  by  jurists,  and  was  very  distinctly  laid 

doT^Ti  by  President  Tyler  in  his  Special  Message 

^       „         ^        to    Consrress,    dated   the    271h    February,    184-3, 
State  Papers,  by  o         '  i         •    i  i    j    • 

Hertslet,  vol.  xxxii,  when,  after  acknowledging  the  right  to  detam 

P*^^^*  and  search  a  vessel  on  suspicion  of  piracy,  he 

ffoes  on  to  sav  : — 

"  "With  this  single  exception,  no  nation  has,  in  time  of 
peace,  any  authority  to  detain  the  ships  of  another  upon 
the  liigh  seas,  on  any  pretext  whatever,  outside  the 
territorial  jurisdiction." 


Article  VII. 


Consideration  of  Regulations  post- 
poned. 


Article  VII. 

Great  Britain  maintains,  in  the  light  of  the 
facts  and  arguments  which  have  been  adduced 
on  the  points  included  in  the  Vlth  Article  of  the 
Treaty,  that  her  concurrence  is  necessary  to  the 
establishment  of  any  Eegulations  which  limit  or 
control  the  rights  of  British  subjects  to  exercise 
their  right  of  the  pursuit  and  capture  of  seals  in 
the  non-territorial  waters  of  Behring  Sea.  The 
further  consideration  of  any  proposed  Regulations, 
and  of  the  evidence  proper  to  be  considered  by 
the  Tribunal  in  connection  therewith,  must  of 
necessity  be  for  the  present  postponed. 


[248  J 


Y  2 


<V*WVWT«« 


158 


Chapter  X. 

Recapitulation  of  Argument. 

The  following  are  tlie  propositions  of  to"  and 
fact,  which,  it  is  maintained  on  behalf  of  Great 
Britain,  have  been  established  in  the  foregonig 
Case  : — 

1.  The  sea  now  known  as  Behring  Sea  is  an 
open  sea,  free  to  the  vessels  of  all  nations,  and 
the  light  of  all  nations  to  navigate  and  fish 
in  the^  waters  of  Behring  Sea,  other  than  the 
territorial  waters  thereof,  is  a  natural  right. 

2.  No  assertion  of  jurisdiction  by  Bussia,  the 
United  States,  or  any  other  nation  could  limit 
or  restrict  the  right  of  all  nations  to  the  free  use 
of  the  open  sea  for  navigation  or  fishing. 

3.  At  no  time  prior  to  the  Treaty  of  the  30th 
March,  1867,  did  Bussia  possess  any  exclusive 
jurisdiction  in  the  non-territorial  waters  of  the 
sea  now  known  as  Behring  Sea. 

4.  At  no  time  prior  to  the  said  cession  did 
Bussia  assert  or  exercise  any  exclusive  rights 
in  the  seal  fisheries  in  the  non-territorial  waters 
of  the  sea  now  known  as  Behring  Sea. 

5.  The  attempt  by  Bussia  in  the  year  1821 
to  restrict  the  freedom  of  navigation  and  fishing 
by  the  subjects  of  other  nations  than  Bussia 
in  the  non-territorial  waters  of  Behring  Sea  was  , 
immediately  and  effectually  resisted  by  Great 
Britain  and  the  United  States  of  America. 

6.  The  claims  of  Bussia  to  limit  and  interfere 
with  the  rights  of  navigation  and  fishing  by  other 
nations  in  the  waters  of  Behring  Sea,  other  than 
the  territorial  waters  thereof,  were  never  recog- 
nized or  conceded  by  Great  Britain. 

7.  The  protests  raised  and  the  objections  taken 
by  Great  Britain  to  the  claims  of  Bussia  to 
limit  such  free  right  of  navigation  and  fishing 
were  acquiesced  in  by  Busda ;  and  no  attempt 
was    ever    made    by    Bussia    to    again    assert 
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Eecapitulation  of  Argument.  or  enforce  any  such  supposed  riglit  to  exclude  or 

limit  the  rights  of  other  nations  to  navigate  or 
fish  in  the  waters  of  the  sea  now  known  as 
Behring  Sea,  other  than  the  territorial  waters 
thereof. 

8.  The  assertion  of  rights  by  Russia  in  the 
year  1821,  and  her  ineffectual  attempt  to  limit 
the  rights  of  navigation  and  fishing,  was  inopera- 
tive and  had  no  effect  upon  the  rights  of  other 
nations. 

9.  The  body  of  water  now  known  as  the 
Behring  Sea  was  included  in  the  phrase  "  Pacific 
Ocean,"  as  used  in  the  Treaty  of  1825  between 
Great  Britain  and  Bussia. 

10.  Prom  the  year  1821^  down  to  1886  the 
vessels  of  Great  Britain  have  continuously,  and 
without  interruption  or  interference,  exercised 
the  rights  of  navigation  and  fishing  in  the 
waters  of  Behring  Sea  other  than  the  territorial 
waters  thereof. 

11.  The  right  of  all  nations  to  navigate  and 
fish  in  the  waters  of  Behring  Sea,  other  than  the 
territorial  waters  thereof,  have  been  repeatedly 
recognized  and  admitted  both  by  Bussia  and  by 
the  United  States  of  America. 

12.  Whatever  territorial  rights  passed  to  the 
United  States  under  and  by  virtue  of  the  Treaty 
of  the  30th  March,  1867,  Bussia  had  not  the 
right  to  transmit,  and  the  United  States  did 
not  acquire,  any  jurisdiction  over  or  rights  in  the 
seal  fisheries  in  any  part  of  the  sea  now  known 
as  Behring  Sea,  other  than  in  the  territorial 
waters  thereof. 

13.  The  Treaty  of  Cession  of  the  30th  March, 
1867,  did  not  convey  anything  more  than  ordinary 
territorial  dominion. 

14.  Erom  the  acquisition  of  Alaska  by  th& 
United  States  in  1867  down  to  the  year  1886,  no 
attempt  was  made  by  the  United  States  to  assert 
or  exercise  any  right  to  limit  or  interfere  with  the 
right  of  Great  Britain,  or  of  any  other  nation, 
to  navigate  and  fish  in  the  waters  of  Behring  Sea 
other  than  the  territorial  waters  thereof. 
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15.  The  sole  right  of  the  United  States  in 
respect  of  the  protection  o£  seals  is  that  incident 
to  territorial  possession,  including  the  right  to 
prevent  the  subjects  of  other  nations  from  enter- 
ing upon  land  belonging  to  the  United  States, 
or  the  territorial  waters  thereof,  so  as  to  preyent 
their  capturing  seals  or  any  other  animals  or 
fish  either  on  such  lands  or  in  such  territorial 
waters. 

16  The  United  States  have  not,  nor  has  any 
subject  of  the  United  States,  any  property  in 
fur-seals  until  they  have  been  reduced  into 
possession  bv  capture,  and  the  property  so 
acquired  endures  so  long  only  as  they  are 
retained  in  control. 

17.  Eur-seals  are  animals  fercB  natures,  and 
the  United  States  has  no  right  of  protection  or 
propertv  in  fur-seals  when  found  outside  the 
ordinarv  3-mile  limit,  whether  such  seals  frequent 
the  islands  of  the  United  States  in  Behring  Sea 
or  not. 

18.  The  right  of  the  subjects  of  all  nations  to 
navigate  and  fish  in  the  non-territorial  waters  of 
the  s^ea  now  known  as  Behring  Sea  remains  and 
exists  free  and  unfettered,  and  cannot  be  limited 
or  interfered  with  except  with  the  concurrence  of 
any  nations  affected. 

19.  No  regulations  affecting  British  subjects 
can  be  established  for  the  protection  and  pre- 
servation of  the  fur-seal  in  the  non-territorial 
waters  of  Behring  Sea  without  the  concurrence 
of  Great  Britain. 
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Conclusion. 


CONCLUSION. 

It  is  sul)mitted  on  behalf  of  Great  Britain  to 

the  Tribunal  of  Arbitration,  that  the  questions 

raised  in    this   Arbitration    are   of  far   greater 

importance   than   the   mere    preservation    of    a 

particular  industry;  they  involve  the  right  of 

e\rery  nation  of  the  world  to  navigate  on  and  fish  in 

the  high  seas,  and  to  exercise  without  interference 

the   common   rights   of  the   human  race;  they 

involve  the  question  of  the  right  of  one  nation  by 

Proclamation  to  limit  and  interfere  with  rights 

which  are  the  common  heritage  of  all  mankind. 

In  defence  of  these  rights  and  in  the  interests  of 

all  civilized   nations,  the  above  arguments   are 

respectfully  urged  upon  the  consideration  of  the 

Tribunal. 


Schedule  of  Claims. 


The  SCHEDULE  annexed  to  this  Case  con- 
tarns  particulars  in  connection  with  the  claims 
presented  under  Article  VIII  of  the  Treaty  of 
Arbitration,  and  the  facts  and  evidence  contained 
m  the  Schedule  are  submitted  to  the  considera- 
tion of  the  Tribunal  for  the  purposes  stated  at 
p.  12  of  this  Case. 
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Cotuiter-Case  presented  on  behalf  of  Hey 
Britannic  Majesty  s  Government  to 
the  Tribunal  of  Arbitration. 


PEELIMINAEY  STATEMENT. 


A  PRELIMINAEY  statement  as  to  the  general 
scheme  and  construction  of  the  following  Counter- 
Case  may  be  of  assistance  in  its  perusal. 

For    convenience    of    reference,    and     in     the 
interests  of  brevity,  it  has  been  found  desirable  in 
framing  the  Counter-Case  to  follow  the  arrangement 
which  was    adopted  in  the  British  Case;    as,  on 
perusal  of  the  United  States'  Case,  it  was  observed 
that  the  arransjement  of  the  aro-ument  contained 
in  the  First  Part  of  that  Case,  namely,  that  relating 
to   historical    and   jurisdictional    questions,    cor- 
responded in  a  general  way  with  the  sub-division 
of  chapters  adopted  in  the  British  Case.     In  the 
following  Counter-Case,  therefore,  there  has  been 
placed  at  the  head  of  each  chapter  the  lieading 
which  will  be  found  for  the  corresponding  chapter 
in  the  British  Case.      But  inasmuch  as  the  pro- 
positions  relating   to  each   point   appear   in    the 
United  States'  Case  not  unfrequently  in  more  than 
one  passage,  there  have  been  added  to  each  head- 
ino-  citations  from  the  United  States'  Case  of  the 
propositions  put  forward  in  argument  on  behalf  of 
the  United  States  bearing  upon  the  subject,  with  a 
reference  to  the  page  of  the  United  States'  Case 
from  which  such  citations  are  taken.     In  addition 
there  has  been  placed  immediately  following,  at 
the  head  of  each  chapter,  a  brief  summary  of  the 
arguments  in  reply  which  are  advanced  on  behalf 
of  the  Government  of  Her  Britannic  Majesty. 

Eepetition  of  the  points  made  in  the  British  Case 
has,  as  far  as  possible,  been  avoided  ;  though  the 
reply  to  the  United  States'  Case  involves,  of  neces- 
sity, in  some  cases,  reference  to  arguments  which 
had  already  been  urged  on  behalf  of  Great  Britain. 
[249]   '  B 
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Marginal  references  to  the  corresponding  pab- 
sages  in  the  British  Case  are  given. 

The  first  four  points  submitted  in  Article  VI  of 
the  Treaty  of  the  29th  February,  1892,  are  first 
dealt  with  under  the  various  heads  above  referred 
to  in  Chapters  I  to  V. 

The  fifth  question  of  Article  VI,  viz. :— "  Has 
the  United  States  any  right,  and,  if  so,  what  right, 
of  protection  or  property  in  the  fur-seals  frequent- 
inir  the  islands  of  the  United  States  in  Behring  Sea 
when  such  seals  are  found  outside  the  ordinary 
o-mile  limit  ?  "  has  been  so  treated  in  the  United 
States'  Case,  but  in  preparing  this  Counter-Case  a 
somewhat  different  course  to  that  pursued  in  rela- 
tion to  the  first  four  questions  has  been  rendered 
necessary.  It  will  be  observed  that  on  page  85  of 
the  United  States'  Case,  it  is  asserted  that,  quite 
independently  of  the  jurisdiction  over  Behring  Sea, 
which  was  established  or  exercised  by  Eussia  prior 
and  up  to  the  time  of  the  cession  of  Alaska,  the 
Government  of  the  United  States  has  a  "  right  of 
protection  and  property  in  the  fur-seals  frequent- 
ing the  PribylofF  Islands  when  found  outside  the 
ordinary  3-mile  limit";  and  it  bases  this  right 
*'  upon  the  established  principles  of  the  common 
and  the  civil  law,  upon  the  practice  of  nations, 
upon  the  laws  of  natural  history,  and  upon  the 
common  interests  of  mankind."' 

No  arguments  are  adduced  in  the  United  States' 
Case  based  upon  the  first  of  these  suggested 
grounds,  viz.,  the  principles  of  the  common  and 
the  civil  law.  But  in  this  Counter-Case,  it  is  pro- 
posed in  the  first  instance  to  deal  with  the  unpre- 
cedented nature  of  the  claim,  having  regard  to 
those  principles,  and  also  to  reply  to  the  arguments 
which  are  adduced,  founded  upon  an  alleged 
practice  of  nations.  This  branch  of  the  Case  is 
treated  in  Chapter  VI. 

The  laws  of  natural  history  and  the  common 
Interests  of  mankind  have,  it  is  submitted,  no  bear- 
ing upon,  or  relevance  in  connection  with,  the 
question  as  to  the  right  of  protection  or  property 
claimed  by  the  United  States,  to  the  exclusion  of 
other  nations.  Bnt  as  the  Government  of  Her 
Britannic  Majesty  contend  that  the  facts  alleged  as 
to  the  natural  history  of  seals,  and  as  bearing  upon 
the  common  interests  of  mankind,  are  wholly,  or, 
to  a  great  extent,  inaccurate,  these  subjects  are 
dealt  with  in  the  various  sections  of  Chapter  VII. 
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It  has  not  be  found  necessary  to  make  any  addi- 
tional observations  in  reference  to  Chapters  VI  and 
VII  of  the  British  Case  :  viz.,  the  action  of  the 
United  States  and  Russia  from  1867  to  1886,  and 
the  various  contentions  of  the  United   States  smce 

the  year  1886. 

The  above  subjects  are  treated  of  m  Part  I  ot 

this  Counter-Case. 

The  subject  of  the  Regulations  (if  any)  which 
are   necessary,  and   the   waters   over    which   the 
Regulations  should  extend,  referred  to  in  Article 
VII  of  the  Treaty,  is  considered  in  Part  II.     For 
reasons  more  explicitly  stated  in  correspondence 
which  will  be  found  in  the  Appendix,  the  considera- 
tion of  this  point  has  been  treated  in  this  Counter^ 
Case,  but  only  in  deference  to  the  wish  expressed 
S.0  Appendix,        by  the  United  States  that  arguments  upon  aU  the 
vol.  i,  pp.  1  et  seq.  ^^^^g  ^^th  which  the  Arbitrators  may  have  to 

deal  should  be  placed  before  the  Tribunal  by  means 
of  the  Case  and  Counter-Case.     The  Government  of 
Her  Britannic  Majesty  have  adduced  these  argu- 
ments  under   protest,   and  without   prejudice   to 
their  contention  that  the  Arbitrators  cannot  enter 
npon  or  consider  the   question   of  the   proposed 
International  Regulations  until  they  have  adjudi- 
cated  upon   the   five    questions    enumerated    m 
Article  ^T:.  upon  which  they  are  by  the  terms  of 
the  Ti-eaty  required  to  give  a  distinct  decision ; 
and  upon  the  determination  of  which  alone  depends 
the  question  whether  they  shall  enter  upon  the 
subject  of  Regulations.     Her  Majesty's  Government 
reserve  also  their  right  to  adduce  further  evidence 
on  this  subject,  should  the  nature  of  the  arguments 
contained  in  the  Counter-Case  on   behalf  of  the 
United  States  render  such  a  course  necessary  or 
expedient. 
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PART  I. 


INTRODUCTION. 

BEFORE  proceeding  to  discuss  in  detail  the  dis- 
puted points  raised  by  the  United  States'  Case,  it 
is  deemed  necessary  to  refer  to  the  translations  of 
the  various  Russian  documents  used  and  cited  in 
the  Case  presented  on  the  part  of  the  United  States. 
These  consist  for  the  most  part  of  documents  be- 
longing to  the  Official  Records  or  Archives  of  the 
Russian-American  Company,  which  were  handed 
over  to  the  United  States  by  Russia  under  the 
Treaty  of  1867,  by  virtue  of  the  Ilnd  Article  of 
that  Treaty.  The  original  documents  are  deposited 
in  the  Archives  of  the  Department  of  State  at 
Washington,  and  have  not  heretofore  been  made 

public. 

The  translations  are  set  out  at  pp.  49  to  90,  vol. 
i,  of  the  United  States'  Appendix,  and  are  quoted 
at  pp.  41,  42,  43,  44,45,  46,  47,  48,  49,  54,  55, 
60,  61,  62,  63,  64,  65,  66,  67,  68,  69,  103,  and  104 

of  the  Case. 

Fac-similes  of  the  originals  are  given  at  the  end 
of  vol.  i  of  the  Appendix  to  the  United  States' 

Case. 

Upon  the  first  perusal  of  the  extracts  included 
in  the  United  States  Case,  certain  passages  were 
observed  which  at  once  gave  rise  to  the  impression 
that  the  papers  must  have  been  faultily  translated. 
The  fac-similes  supplied    in   the  Appendix  were 
consequently   examined  by  a  competent  Russian 
scholar  in   the    confidential   employment   of  Her 
Majesty's   Government,    and   a   large  number   of 
errors   and   interpolations  were    discovered    of  a 
most  important   kind.     Some  few  of  these  were 
apparently   purposeless,   but   the   great   majority 
were    of    such    a  nature  that   they   could    only 
be  accounted   for  on  the  supposition  that  some 
person  had  deliberately  falsified  the  translations  in 
a  sense  favourable  to  the  contentions  of  the  United 
States.     The  matter  seemed  of  so  much  importance 
that  steps  were  taken  to  obtain  an  independent 
translation  by  another  hand,  which  was  completed 
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in  October,  and  entirely  confirmed  tlie  previors 

impression. 

The  United  States'  Government  independently 
came  to  the  knowledge  of  the  fact  at  the  beguming 
of  November,  and  their  Agent  has  given  the  ex- 
planation of  it  in  a  communication  addressed  to 
the  Arbitrators  and  to  the  Brilish  Agent  on  the 
19th  of  that  month.     The  United  States^  Agent  at 
the  same  time  gave  notice  of  the  withdrawal  of  a 
certain  mmiber  of  the  documents,  and  furnished 
revised  translations  of  the  others.     Her  :NIajesty-s 
Government  have  pleasure  in  acknowledging  that 
these  revised  translations,  with  the  exception  of 
one  or  two  small  errors  of  no  moment,  are  perfectly 
accurate.  But  there  are  statements  and  arguments 
in  the  Case  founded  on  the  original  translations,  or 
depending  mainly  on  them  for  support,  which  still 
remain  to  be  ai^swered,  and  it  will  therefore  be 
necessaiT  in  the  proper  place  to  draw  attention  to 
the  translations  and  original  documents. 

It  is  not  possible,  by  a  mere  comparison  of  the 
correct  and  the  erroneous  translations,  to  form  an 
accurate   opinion  of  the  effect  of  the  insertion  of 
the  fictitious  and  interpolated  passages  upon  the 
argument  contained  in  the  Case  for  the  United 
States.-"     Attention   will   therefore   be    called,   in 
connection  with  each  branch  of  the  subject,  to  the 
manner  in  which  it  depends  upon  such  interpola- 
tions and  errors.     When  the  spurious  passages  are 
expunged,  and  the  erroneous  translations  corrected, 
it  willbe  found  that  no  evidence  remains  to  sup- 
port the  contentions  of  the  United  States  (a)  that 
ihe  Eussian  Government  and  the  Kussian-American 
Company  claimed  and  exercised  exclusive  jurisdic- 
tion as  to  tradins  and  hunting  in  the  Behring  Sea, 
and  {b)  that  the  Ukase  of  1821  was  merely  decla- 
ratory  of  pre-existing    claims   which    had    been 
enforced    therein    for    many  years.      The  alleged 
pre-existing  claims  and  their  enforcement  for  many 
years,  so  far   as  they  impUed  any  extraordniary 
maritime  jurisdiction,  are  mL-rely  the  creations  cf 
the  translator. 


*  For  convenience  of  reference,  the  original  translations 
famished  bv  the  United  States  have  been  printed  in  pai^llel 
columns  with  the  revised  ti-anslation.=,  and  are  given  m  the 
Appendi.  to  this  Counter-Case.  (Appendix,  vol.  ^  PP- 
11-55;. 


CHAPTER  I. 

Head  {X).—T/ie  User  up  to  the  year  1821  of  the 
Waters  of  Behrimj  Sen  and  other  Waters  of  the 
^orth  Paeitic. 


Tnr,  TJnitep  States'  Coxtbxtions. 

(1.)  United  States'  Case,  p.  25— 

•'By  first  discoverr,  ocoupation,  and  permanent  coloniza- 
tion, the  sliore.s  and  islands  of  Bering;  Sea,  the  Aleutian 
chain,  and  the  Peninsula  of  Alaska  became,  probably 
as  early  as  1800,  un  undisputed  part  of  tho  territory 
of  the  Hassian  Empire." 

(•2.)  United  States'  Case,  p.  26  — 

••  While  the  title  of  Russia  to  the  territory  north  and  west 
of,  and  including,  the  Peninsula  of  Alaska,  was  nni- 
versally  recognized,  her  claim  to  the  Xorth-Avest  Coast 
of  the  American  Continent  ....  was  earnestly  dis- 
puted by  more  than  one  powerful  nation."' 

(8.)  United  States'  Case,  p.  33— 

•  While  the  claim  of  Russia  to  the  territory  embracing  the 
Aleutian  Islands,  the  Peninsula  of  Alaska,  and  the 
coasts  and  islands  of  Bering  Sea,  A\as  undisputed,  the 
shores  and  the  adjacent  islands  of  the  Amei'icaa  Con- 
tinent south  of  latitude  00°  as  far  as  California,  were 
during  the  latter  part  of  the  eighteenth  and  the  first 
quarter  of  the  present  century  the  subject  of  conflict- 
ing claims  on  the  part  of  Russia,  Great  Britain,  Spain, 
and  the  United  States." 

(4.)  United  States'  Case,  p.  42— 

•'  After  the  Ukase  or  Charter  of  1799,  granting  to  the 
Russian  American  Company  certain  exclusive  control 
of  trade  and  colonization,  its  authorities,  acting  under 
the  sanction  oE  the  Riissian  Government,  did  not  per- 
mit foreign  vessels  to  visit  Bering  Sea." 

(5.)  United  States'  Case,  p.  49— 

"  The  Ukase  of  1799,  which  set  forth  a  claim  of  exclusive 
Russian  jurisdiction  as  far  south  as  latitude  55°,  called 
foi'th  no  protest  from  any  foreign  Powers,  nor  was 
objection  offered  to  the  exclusion  of  foreign  ships  from 
trade  with  the  natives  and  hunting' fur-bearingr  animals 
in  the  waters  of  Bering  Sea  and  on  the  Aleutian  Islands 
as  a  resnlt  of  that  Ukase  and  of  the  grant  of  exclusive 
privileges  to  the  Russian- American  Company.'" 

fO.)  United  States'  Ca.se,  p.  69.  : 

'•  Prior  and  np  to  the  date  of  the  treaties  of  1824  and  1825, 

Rnssia   did   assert    and    exercise    exclusive  rights  of 

commerce,  hunting,  and  fishing  on  the  shores  and  in 

nil  the  waters  of  Bering  Sea." 
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Tho  title  .said  in  Contention  (2.)  to  have  been  "'  universally 
rccognized,'"  is  not  shown  to  have  been  recognized  at 
all  (luring  the  period  in  question.  Her  onlv  Settle- 
ment north  of  the  Aleutian  Islands  was  Nushasrak. 
with  five  Ru.ssian  inhabitants,  founded  in  1818.  Any 
title  by  discovery  was  open  to  doubt.  There  was  none 
by  occupation  or  colonization. 


Tlii'ougliout  tlje  cvick'iicc  which  lolutcs  to  lliis  pci-iutl,  mi 
distirlctiuri,  ttH  i'ef>ard3  tho  titlo  of  Ilufc:si!i  or  its 
recognition  by  other  nations,  is  drawn  between  coasts 
uoith  and  south  of  latitude  60°. 

The  Ukase  of  1799  purjiorted  to  grant  the  Russian- American 
Company  rights  exclusive  of  other  Russian  subjects, 
bat  not  of  foreigners  ;  such  exclusive  rights  were  only 
exercisable  on  land  ;  no  exclusion  of  foi-eign  vessels 
from  Behring  Sea,  or  from  fur-hunting  there,  is  shovi'u  ; 
and  the  only  evidence  adduced  of  the  sanction  of  the 
Russian  Government  to  any  such  course,  consists  in 
the  interpolations,  since  "withdrawn,  of  a  translator  in 
contemporary  documents. 

The  Ukase  of  1799  was  not  notitied  to  foreign   Powers,  and 
had  no  operation  as  against  foreigners. 

The  only  assertion  by  Russia  of  exclusive  rights  in  Behring 
Sea  was  in  1821,  and  that  on  paper  merely. 


Contention  that  Russian  title  to 
eastern  shores  of  Behring"  Sea  was 
undisputed. 


No   distinction  in   Russia's  title   at 
latitude  60''. 


No  evidence  of  recog-uition  of  her 
title. 


Seej^o*/,  p.  11. 

United  States' 
Case,  p.  24. 


THE  first  three  contentions,  of  which,  save  lor 
the  mention  of  latitnde  60°  in  the  third,  the 
second  and  third  ar€  for  the  present  purpose  sub- 
stantially identical,  may  be  dealt  with  together ; 
premising  that,  prior  to  the  year  1821,  no  dis- 
tinction, as  regards  the  title  of  Eussia,  had  been 
drawn  between  coasts  north  and  south  of  that 
latitude ;  nor  will  any  hint  of  such  distinction  be 
found  throughout  the  evidence  which  relates  to 
the  period  now  in  question. 

There  is,  prior  to  1824-,  no  evidence  of  recogni- 
tion by  any  nation  of  the  claim  of  Eussia  to  the 
eastern  shores  of  Behring  Sea,  Their  outUnes 
were  unknown  to  geographers  before  the  explora- 
tions of  Cook  in  1778  and  1779,  and  there  is 
practically  no  evidence  of  any  assertion  of  "  right 
of  dominion  "  over  them  by  Eussia  prior  to  the 
Ukase  of  1799,  which  apparently  bases  this  right 
on  "  discovery  by  Eussian  navigators  in  remote 
times."  The  translation  of  that  Ukase  in  the 
British  and  United  States'  Gases,  which  was  taken 
from  Bancroft's  "  History  of  Alaska,"  alleges 
"  right  of  possession "  by  Eussia ;  but  these 
words  are  wanting  in  the  original,  of  which  a 
correct  translation  is  given  in  the  present  Counter- 
Case. 

T.he  authority  of  Captain  Cook  is  invoked  as 
proving  the  existence  of  "  Eussian  influence  and 
customs  "  upon  the  eastern  shores  of  Behring  Sea. 
Even  if  he  had  found  instances  of  Eussian  "  influ- 
ence and  customs,"  this  would  not  prove  Eussian 
occupation  or  possession  of  this  very  extensive 
line  of  coast.  But  his  narrative,  on  the  contrary, 
shows  that  alonsf  the  whole  coast-line  he  met  with 
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no  Russians  or  other   civilized  people,  bi:t  mily 
with  tribes  of  the  native   W;-bitants       Cap  am  ^^^,^^.^^^^^ 
Cook  further  states  that  the  Eussians  he  met        ^^,  .,_  .   ^gg. 
Unalaska  were — 

..  stvaugoi-s  to  every  part  of  the  A.uevieau  coa»t,  exeept 
what  lies  opposite  this  island:" 

At  Samganoodha,  ou  the  Island  of  Unalaska.  Ibid.,  p.  499. 
Captain  6ook  met  a  Russian  named  Erahm 
Gre.^orioff  Sin  Israyloff.  whom  he  describes  as  the 
prhrcipal  person  amongst  his  countrymen  m  tins 
and  the  neighbouring  Islands ;  and  with  reference 
to  the  continent  north  of  Unalaska.  Captam  Cook 
says  : — 

-  Both  Tsmyloff  and  the  others  affirmed  that  they 
kuew  nothing  of  the  continent  of  America  to  the  north- 
^vard  ;  and  that  neither  Lieutenant  Synd,  nor  any  other 

Russian,  had  ever  seen  it  of  late From  what  we 

could  ^-ather  from  Ismyloflf  and  his  countrymen,  the 
Russians  liave  made  several  attempts  to  get  a  footnig 
upon  that  part  of  this  continent  that  lies  contiguous  to 
Oonalashka  and  the  adjoining  islands,  but  have  always 
been  repulsed  by  the  natives  ;  Avhom  they  describe  as  a 
very  treacherous  people." 

Captain  Cook  further  observes  :—  1^^^^'  P'  ^^^ 

"  I  found  that  he  [Ismyloff]  was  very  well  acquainted 
with  the  geography  of  these  parts,  and  with  all  the  dis- 
coveries that  had  been  made  in  them  by  the  Russians. 

Ismyloff  furnished  Captain  Cook  with  Charts,  Ibid.,  p.  50-2. 
as  to  one  of  which  he  writes  :— - 

"Thesecondchart. . . .  comprehended  all  the  discoveiies 
made  by  the  Russians  to  the  eastward  of  Karatschatka, 
toward  America ;  which,  if  we  exclude  the  voyage  ot 
Reeling  and  Tscherikoff,  will  amount  to  little  or  nothmg. 


The  writer  says,  in  conclusion  : — 

"  They  Jissurcd  me,  over  and  over  again, that  they  knew 
of  no  other  islands,  besides  those  which  were  laid  down 
upon  this  chart ;  and  that  no  Russian  had  ever  seen  any 
part  of  the  continent  of  America  to  the  northward, 
except  that  which  lies  opposite  the  country  of  the 
Tschutskis."  [The  country  of  the  Tschutskis  here 
mentioned  is  the  western  side  of  Behring  Straits.] 

Captain    Cook's    view   of    the    extent    of    the 
Russian  sovereignty  on    the   American    coast    is 


Ibid.,  p.  50G. 
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likewise  shown  by  his  acLioii  in  taking  possession 
for  Great  Britain  at  certain  places  along  that 
coast.  His  instructions  contained  the  following 
clause  : — 


Cook's  Voyage,  '^  "  You  are  also,  with  the  consent  of  the  natives,  to  take 
vol.  i,  p.  xxxiv.  possession,  iu  the  name  of  the  King  of  Great  Britain, 
of  couvenieut  situations  m  such  countries  as  you  may 
discover,  that  have  not  already  heen  discovered  or  visited 
by  auy  other  Etnopean  Power ;  and  to  chstribute  among 
the  inhabitants  such  things  as  will  remain  as  traces  and 
testimonies  of  your  having  been  there  ;  but  if  you  find 
the  countries  so  discovered  are  iminhabited,  you  are  to 
take  possession  of  them  for  His  Majesty,  by  setting  up 
proper  marks  and  inscriptions,  as  fii-st  discoverers  and 
possessors." 


Ibid.,  vol.  ii, 
p.  350. 
Ibid.,  p.  397. 

Ibid.,  p.  433. 


United  States' 
Case,  pp.  23,  24. 

Ibid.,  Appendix, 
vol.  i,  p.  58. 


In  pursuance  of  these  instructions,  Cook  left  a 
record  of  his  discovery  on  Kaye's  Island,  near 
Prince  William  Sound,  and  landed  and  took 
formal  possession  of  the  country  in  Cook's  Inlet 
and  at  Cape  Xewenham,  near  the  mouUi  of  the 
Kouskokvim  Eiver,  in  Bristol  Bay.  The  last- 
named  place  is  on  the  eastern  shore  of  Behring 

Sea. 

The  Pribyloff  Islands  themselves  were  not 
discovered  until  1T8G  and  1787,  and  as  late  as 
1821  it  appears  to  have  been  unknown  whether 
there  were  islands  to  the  northward  of  them. 


r 
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Russia's  so-called  settlement.  Xusha- 
gak,  with  five  Russian  inhabitants. 

United  States" 
Case,  p.  25. 


British  Case. 

Appendix.  toI.  i, 

p.  42. 

Ibid.,  Appendix, 

vol.  iii. 

"  United  States 

Xo.  I  (1891)." 

p.  44. 


The  only  Ptussian  settlement,  if  such  it  can  be 
called,  upon  the  eastern  shore  of  Behring  Sea 
mentioned  in  the  United  States'  Case,  is  that  of 
Xusha<yak,  in  Bristol  Bav,  which  appears  not  to 
have  been  established  until  1818,  and  to  have 
contained  in  1819  no  more  than  five  Paissian 
inhabitants. 

Mr.  Blaine  himself,  in  a  despatch  to  Sir  J. 
Pauncefote,  dated  17th  December,  1890;  says:  — 

'•  At  the  thue  these  Treaties  [of  1824  and  1825]  were 
negotiated,  there  was  only  one  Settlement,  and  that  ot 
Russians,  on  the  shores  of  Behring  Sea.". 


United  States' 
Case,  Appeiidix, 
vol.  i,  p.  49. 
See  also  Appendix, 
vol.-i,  p.  11. 


The  inability  of  the  Hussian-American  Com- 
pany to  maintain  auy  efiective  hold  upon  the 
territory  which  it  claimed,  is  freely  confessed  by 
the  Minister  of  Finance  in  his  letter  to  the  Minister 
of  Marine,  dated  the  9th  April,  1820. 

[249]  ^ 
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111  the  discussion  of  the  Convention  of   18-U,  j^iy}^^^'^  I 

,  .    .  r.      Diplomacy  or 

which  will  be  found  in  "  Lyman's  diplomacy  ot  United  States," 
the  United  States,"  it  is  explicitly  stated :  — 


tlic 


2nd  edition,  Boston. 
1828,  vol.  ii,  p.  297. 


''  We  have  said  nothiug  of  the  coast  to  the  northward 
of  Bristol  Bay,  because  it  has  never  been  pretended 
that  the  Russians  had  any  settlements  on  that  side." 


Upon   the   official   Russian   Map   published    in  Britlsk  Case, 
1S02,  which  will  be  found  in  Appendix  IV  to  the  ^^^,^';^;?i;''4^"^-  "' 
British  Case,  there  is  a  manuscript  note  in  the  fol- 
lowinir  words  :  — 


Ip 


"  La  Coiupagnie  ne  possede  point  d'etablissemens  dans 
et  au  nord  de  l.i  Presqu'ile  ii^.laska,  quoique  ses  vaisseaux 
visitent  ces  regions." 


y^o  Russian  settlement  in  or  to  the 
nortli  of  the  Alaskan  Peninsuhir. 


It  is  also  to  be  noted  that,  when  the   questions  Revised  translation, 
raised  by  the  Russian- American   Company  on  the  p.^JJ.""^' 
Treaty   of    1824   with   the    United    States    were 
referred  to  a   Committee  of   Russian  Dignitaries, 
this  Committee  on  the    21st   July,  1824,  limited 
their  assertion  to  the  statement  : — 


"••That.  .  .  .  Russia  has  established  permanent  settle- 
ments, not  only  on  the  coast  of  Siberia,  but  also  on  tlie 
Aleutian  group  of  islands." 


Had  there  existed  any  settlements  on  the 
eastern  coast  of  Behring  Sea,  it  is  obvious,  from 
the  nature  of  tiie  Report,  that  these  would  have 
been  mentioned. 

Tiie  fact  is,  that  upon  the  entire  north-west 
coast  of  America  from  Behring  Straits  to  the 
Alaskan  Peninsula,  up  to  1824  practically  no 
title  by  occupancy  had  been  established  at  all, 
and  any  title  b}^  discovery  was  open  to  doubt  and 
dispute. 

Had  any  other  Power  taken  possession  of  any 
part  of  the  coast  which  Russia  did  not  actually 
occupy,  Russia  could  not  have  successfully 
asserted  any  claim  thereto  ;  and  if  other  nations 
had  pushed  their  trade  noith  of,  as  they  did  up  to, 
the  Alaskan  Peninsula,  there  was  no  «zround 
on  which  Russia  could  have  successfully  main- 
tained any  protest.  The  territorial  right  by 
itself  was    not    thought   worth    disputing ;     and 
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Novtli  Ameiicau 
Review. 
Britisli  Case, 
Appendix, 
vol.  i,  p.  33. 

United  States' 
Case,  p.  25. 


for  practical  purposes  the  coast,  as  far  south  as 
Behring  Bay,  was  theu  considered  as  worthless  as 
a  floating  iceberg. 

It  is  submitted,  therefore,  that  there  is  no  founda- 
tion for  the  assertion  that — 

"  by  first  di&covai-y,  occujxitio)!,  and  permanent  colonization 
the  shores  and  islands  of  Bering  Sea,  the  Aleutian  chain, 
and  the  j)eninsnlH  of  Alaska  became,  probably  as  early 
as  1800,  an  undisputed  part  of  the  territory  of  the  Rus- 
sian Empire." 


Ukase  of  1799,  correctly  translated. 


While  no  other  nation  drew  any  distinction  be- 
tween the  title  of  Eussia  upon  the  American  coast 
to  the  north  and  to  the  south  of  latitude  GO^, 
Eussia  herself  made  no  such  disthiction,  but  dealt 
alike  with  the  whole  north -Avest  coast  from  the  55th 
degree  to  Behring  Strait,  up  to  the  year  1821. 

The  Ukase  of  1799  asserts  this  plainly.  The 
following  is  a  correct  translation  of  the  original 
Eussian  document,  as  given  by  Golovnin  and 
Tikhmenieff: — 


'•  We,  Paul  I,  by  the   Grace  of  God,  Emperor  and 
Autocrat  of  All  the  Russias  : 

[Here  follows  the  full  title  of  His  Imperial  Majesty.] 

"  To  the  Russian-American  Company  under  our  high 
protection  : 

''  The  profit  and  advantages  accruing  to  our  Empire 
from  the  industries  and  trade  caiTied  on  by  our  faithful 
subjects  in  the  north-eastern  sea  and  in  that  part  of 
America  have  attracted  our  attention  and  consideration ; 
Avherefore,  taking  under  our  immediate  protection  the 
Company  which  exists  for  the  purpose  of  carrying  on 
those  industries  and  that  trade,  we  order  it  to  be  called 
the  Russian- American  Company  under  our  high  protec- 
tion, and  we  command  our  mihtary  authorities  to  make 
use  of  our  land  and  sea  forces,  at  its  request,  in  the  wav 
best  fitted  to  support  the  enterprises  of  the  Company  ; 
and  having  di-awn  up  for  the  Company  such  Rules  as  are 
best  fitted  to  assist  and  encourage  it,  Ave  are  pleased  to 
grant  to  it,  by  this  our  Imperial  Charter,  the  folloA\dng 
priA^leges  for  tAventy  years  from  this  date : — 

"  1.  In  A'ieAv  of  the  discovery  by  Russian  navigators 
in  remote  times  of  the  coast  of  North-Eastei-n  America* 


*  The  above  error,  in  the  Ukase  of  1799,  appears  to  have 
originated  in  the  Agreement  of  1778  between  Shelikoff  and 
Gohkoff.  Golovnin  points  out  its  occurrence  in  that  Agree- 
ment, writing  :-^"  '  Fornorth-eastern  and  northern  America.' 
This  mistake  arose  from  the  stupidity  and  iguorance  of  geo- 
graphy of  some  Irkutsk  writer  or  other,  who  drafted  the 
Agreement ;  he  ought  to  have  said  :  'to  the  north-western 
shores  of  America.'  "     ("  Materalui,"  Part  T,  p.  55.) 


[249] 
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frcMii  55^  north  latitude,  and  of  the  chains  of  islands  ex- 
tending from  Kanitchatka  in  a  northerly  direction  to 
America  and  in  a  southerly  direction  to  Japan,  and  on 
the  strength  of  the  right  of  dominion  over  them  which 
belongs  to  Russia,  we  graciously  permit  the  Company 
to  enjoy  the  profits  of  all  industries  and  establishments  no^Y 
existing-  on  the  north-eastern  coast  of  America,  from  the 
aforesaid  55*^  to  Behring  Strait  and  beyond  that  strait, 
PS  well  as  on  the  Aleutian  and  Km-ile  Islands  and  the 
other  islands  situated  in  the  north-eastern  ocean. 

'•  2.  The  Company  may  make  new  discoveries  not  only 
to  the  north  of  5if°  norlh  latitude,  but  also  south  of  it, 
uud  may  incorporate  the  territories  it  discovers  into  the 
Kussian  dominions  under  the  conditions  laid  down  in 
the  exieting  Rules,  if  those  territories  have  not  been 
occupied  by  other  nations,  and  have  not  become  sub- 
ject to  them. 

"  3.  The  Company  shall  enjoy  in  the  territory  men- 
tioned everything  which  it  has  discovered  or  may  dis- 
cover on  the  surface  of  the  earth  or  below  it,  and  no  one 
shall  be  entitled  to  dispute  its  right  to  this. 

"4.  We  graciously  permit  this  Company  in  future  to 
eaiablish  such  Settlements  as  may  be  required,  and  to 
erect  such  fortifications  as  it  may  consider  necessary  for  its 
security,  and  to  send  to  those  regions  Avithout  any  hin- 
drance ships  conveying  merchandize  and  its  employes. 

'•  5.  The  Company  may  make  voyages  to  all  neigh- 
bouring countries,  and  may  carry  on  trade  with  ail  neigh- 
bouvhig  nations  with  the  consent  of  their  Governments, 
and  after  obtaining  our  high  saiiction,  in  order  that 
greater  power  and  profit  may  accrue  to  the  Company 
from  its  enterprises. 

"  0.  The  Company  may  employ  for  navigation,  and  for 
its  industries  and  establishments,  persons  of  all  classes 
who  are  free  and  of  good  reputation,  and  who  desire  to 
make  a  lawful  use  of  such  liberty  ;  in  view  of  the  great 
distance  of  the  places  to  which  they  will  go,  our  autho- 
rities shall  grant  to  State  colonists  and  other  free  per- 
sons passports  available  for  seven  years  ;  no  serfs  shall 
be  engaged  by  the  Company  without  the  consent  of 
their  masters,  and  the  Company  shall  pay  to  the  Govern- 
ment the  proper  dues  for  all  persons  whom  it  may  take 
into  its  service. 

"  7.  Although  our  Imperial  Decrees  forbid  the  cutting 
of  wood  anywhere  without  the  sanction  of  the  College 
of  Admiralty  ;  nevertheless,  in  consideration  of  the  dis- 
tance which  separates    that   body   from   the   Okhotsk 
territory,  permission  is  granted  to  the  Company  to   cut 
wood,  without  making  any  payment,  whenever  they  re- 
quire it  for  repairing  their  ships  or  for  building  new  ones. 
"  8.  The  Company  may  obtain  annually  from  the  Go- 
vernment artillery  stores  at  Irkutsk  from  40  to  50  poods 
of  gunpoAvder,  and  from  the  Ncrtshinsk  mines  200  poods 
of  lead,  for  ready  money,  at  the  market  price,  for  shoot- 
ing game,  for  signals  at  sea,  and  for  any  unforeseen  con- 
tingency on  the  mainland  of  America  or  on  the  islands. 
"  9.  If  one  of  the  shareholders  of  the   Company  has 
become  a  debtor  of  the  State  or  of  private  persons,  and 
if  his  property,  apart  from  his  sliai-e  in  the  Company,  is 
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Ukase  says  nothing  of  hunting 
grounds  or  hnnting.  and  alleges 
no  possession. 


See  ante,  p.  7. 


not  sufficient  to  meet  liis  liabilities,  his  capital  shall  be 
sequestrated ;  but,  as,  according  to  the  constitution  of 
the  Company,  the  capital  cannot  be  ^^^thdra^^'n,  the 
parties  to  whom  it  is  assigned  cannot  realize  it,  but  can 
only  take  the  place  of  the  debtor  and  obtain  their 
proper  share  of  the  profits  when  a  division  takes  place. 
At  the  expiration  of  the  term  of  the  pmaleges  of  the 
Company,  their  share  of  the  capital  will  be  paid  over  to 
them . 

"  10.  In  granting  to  the  Company  for  a  period  of 
twentv  vears,  throughout  the  entire  extent  of  the  lands 
and  islands  described  above,  the  exclusive  right  to  all  ac- 
qv.isitions,  industnes,  trade,  estahlishnents,  ami  discoveries  of 
new  countries,  we  declare  that  these  advantages  and 
privileges  shall  not  be  enjoyed  by  any  persons  who  may 
wish  to  make  voyages  to  those  regions  on  their  own 
account,  or  by  any  of  those  who,  having  hitherto  been 
engaged  in  this  trade,  and  having  then-  ships  and  mer- 
chandize in  those  regions,  some  even  holding  shares  in 
the  Company,  refiLse  to  join  the  latter.  It  is,  hoAvever, 
open  to  these  latter  persons,  if  they  will  not  join  the 
Company  in  the  manner  prescribed  by  the  Regulations, 
to  continue  to  exercise  these  industries  and  to  enjoy  the 
advantages  connected  there-vN-ith  under  the  same  condi- 
tions as  heretofore,  hut  only  until  the  arrival  of  their  ships 
in  Russia.,  after  which  date  no  one  shall  have  these  pri^a- 
leges  but  the  Company  alone,  under  the  penalty  of 
losing  evervthing  that  is  established  for  its  benefit. 

"11.  All  Courts  shaU  recognize  the  Board  of  Pirectore 
of  the  Eussian- American  Company  imder  our  protection 
as  established  for  the  management  of  the  affaii-s  of  the 
Company,  and  aU  notices  issued  by  Com-ts  in  matters 
which  concern  the  Company  shall  be  served  on  that 
Board,  and  not  on  one  of  the  shareholders. 

'•  In  concluding  this  our  Imperial  Charier,  we  order  all 
our  mihtary  and  cixH  authorities  and  Courts  not  only  not 
to  prevent  the  Russian-American  Company  imder  our 
protection  from  enjoying  all  the  privileges  granted  by 
us,  but  also,  if  necessary,  to  protect  it  fi-om  any  losses 
or  harm  wliich  may  threaten  it,  and  to  aid  and  protect 
the  Board  of  Management  in  every  way." 

It  is  to  be  observed  that  in  the  Ukase  there  is  no 
reference  to  hunting  grounds  or  hunting,  the  pas- 
sages in  Articles  1  and  10,  in  which  those  words 
appear  in  the  translation  taken  from  Bancroft, 
referring,  in  fact,  to  industries,  trade,  and  estab- 
lishments. Articles  1  and  2,  as  given  in  Bancroft, 
differ  materiallv  from  the  same  Articles  as  given 
above.  They  allege  "  possession  "'  by  Paissia, 
instead  of  mere  "right  of  dominion,"  founded 
apparently  on  "  discovery  ;"  they  omit  to  speak  of 
the  coast  "  bevond "  Behrino-  Strait ;  and  they 
only  faintly  indicate  that  which  is  now  clearly  es- 
tablished, that  the  Eussian  Government  had  in  view 
tbe  fact  that  territory  on  the  coast  to  the  north  as 
well  as  to  the  south  of  latitude  55^  was  still  unin- 
corporated in  Russian  dominions,  and  might   even 
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have  "  become  subject  "  to  other  Powers.  Article 
10,  as  now  translated,  allows  traders  to  exercise 
their  industries  as  before,  "but  only  until  the 
arrival  of  their  ships  in  Eussia ; "  which  words, 
omitted  in  Bancroft,  show  that  Eussian  competi- 
tion only  was  in  view. 

It  will  be  noted  that  this  Ukase  dealt  impartially 
with  the  Eussian  Settlements  on  the  whole  of  the 
coast  described,  witliout  distinction  as  to  latitude  ; 
and  in  the  absence  of  any  distinction  between  the 
northern  and  the  southern  portions  of  the  coast 
affected  by  that  document,  the  facts  stated  in 
Chapter  I  of  the  British  Case  have  equal  weight  in 
the  consideration  of  the  existence  and  extent  of 
Eussian  jurisdiction  over  any  and  every  part  of 
the  coast  so  claimed,  and  are  sufficient  to  demon- 
strate that  foreimers  were  allowed  to  trade  there 
freely  without  molestation  or  interference. 

In  the  discussion  on  the  Ukase  of  1821,  which 
took  place  between  Count  Nesselrode,  Count 
Lieven,  and  the  Duke  of  Wellington  while  they 
were  attendino-  the  Congress  of  Yerona,  Count 
Nesselrode  gave  to  the  Duke  of  Wellington  a 
Memorandum,  under  date  the  11th  (2ord)  Novem- 
ber, 1822,  in  which,  as  already  stated  at  p.  43  of 
the  British  Case,  the  following  passage  occurs  : — 


Tiiissian   competition   only  was  ex- 
cluded bv  Ukase, 


Foreigners  allowed  to  trade  freelv 


over   whole   coast 
So''  north-Avard. 


from    latitncle 


i 


^,      Appendix,  vol.  ii, 
^"t^  Pirt  I,  p.  25. 


'*Les  mijsures  de  precaution  et  de  surveillance  qui  British  Case, 
serout  prises   alois   sur   la   partie   Ensse    de    la 
d'Araeiiqne  se  trouveront  entierement  couformes  aux 
di'oits  derivant  de  sa  souverainete,  ainsi  qu'anx  usages 
etablis  entre  nations." 


To  this  Memorandum  the  Duke,  in  a  note  to 
Count  Lieven,  dated  the  28th  November,  1822, 
promptly  objected  : — 

Verona,  November  28,  1822. 
"M.  leComte, 

'•  Having  considered  the  paper  which  your  Excellency  British  Case, 
gave  me  last  night  on  the  part  of  his  Excellency  Count  ^PP^^dix,  jol.  ii, 
iSessehode  on  the  subject  of  our  discussions  on  the  Eus- 
sian Ukase,  1  must  inform  you  that  I  cannot  consent,  on 
the  part  of  my  Government,  to  found  on  that  paper  the 
negotiations  for  the  settlement  of  the  question  which  - 
has  arisen  between  the  two  Governments  on  this  sub- 
ject. 

'*  ^Ye  object  to  the  Ukase  on  the  groimds  : — 
"  1.  That  His  Imperial  Majesty  assumes  thereby  an 
exclusive  sovereignty  in  North  America  of  which  we  are 
not  prepared  to  acknowledge  the  existence  or  the  extent. 
Upon  this  pohit,  however,  the  Memorandum  of  Coimt 
Nesselrode  does  afford  the  means  of  negotiation,  and  my 
Government  will  be  ready  to  discuss  it  either  in  London 
or  St.  Petersburgh  whenever  the  state  of  the  discussions 


Great  Britain  will  not  acknowlediit 
existence    or   extent 
exclusive 
America. 


sovereignty 


of    Eussia's' ' 
in   North 
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Exclusion  of  vessels  of  othci*  nations 
fron:  open  sea,  objected  to. 


Briti.sh  Case, 
Appendix,  vol.  ii, 
Part  I,  p.  25. 


bid.,  p.  26. 


See  "  Memoirs  of 
Joliu  Quincy 
Adams,"  vol.  vi, 
p.  163. 


United  States  contest  linssla's  right 
to  any  territorial  establishment  in 
.iVmerica. 

British  Case,  p.  34: 


ibid.,  Appendix, 
voL  ii,  Part  II, 
p.  -1. 


Ruf^sia's  first  assertion  of  sovereignty 


Avas  in  17 W. 


United  States' 
State  Papers, 
voL  V,  p.  446. 
Appendix,  vob  i, 
p.  56. 


on  the  other  question  arising  out  of  the  Ukase  will  aUow 
of  the  discussion. 

"  2.  The  second  ground  on  which  we  object  to  the 
Ukase  is  that  His  Imperial  Majesty  thereby  excludes 
from  a  certain  considerable  extent  of  the  open  sea 
vessels  of  other  nations. 

"  We  contend  that  the  assumption  of  this  power  is 
contrary  to  the  law  of  nations,  and  we  caimot  found  a 
negotiation  upon  a  paper  in  which  it  is  again  broadly 
asserted.  We  contend  that  no  Power  whatever  can 
exclude  another  from  the  use  of  the  open  sea.  A  PoAver 
can  exclude  itself  from  the  navigation  of  a  certain  coast, 
sea,  &c.,  by  its  own  act  or  engagement,  but  it  cannot  by 
right  be  excluded  by  another.  This  Ave  consider  as  the 
laAv  of  nations,  and  we  cannot  negotiate  upon  a  paper  in 
Avhich  a  right  is  asserted  inconsistent  A\'ith  this  principle. 

"  I  think,  therefore,  that  the  best  mode  of  proceeding 
Avould  be  that  you  should  state  your  readiness  to  nego- 
tiate upon  the  whole  subject,  without  restating  the  objec- 
tionable principle  of  the  Ukase,  which  we  cannot  admit. 

"  Ea'ci'  yours,  &c., 
(Signed)  '•-  WELLINGTON." 
Finally,  on  the  29tli  November,  1822,  the  Duke 
reports  to  Mr.  G.  Canning,  British  Secretary  of 
State  for  Foreign  Allairs,  that  the  Memorandum 
of  the  lltli  (23rd  November)  is  withdrawn,  and 
that  the  Emperor  of  Eussia  is  ready  to  negotiate 
upon — 

"the  Avhole  question  of  the  Emperor's  claims  in  North 
America,  reserving  them  all  if  the  result  of  the  negotia- 
tion should  not  be  satisfactory  to  both  parties." 

That  the  Government  of  the  United  States  did 
not  recognize  as  "  undisputed "  the  claim  of 
Eussia  to  the  coasts  of  Behring  Sea,  is  also  clear 
from  the  statement  made  by  Mr.  Adams,  the 
United  States'  Secretary  of  State,  on  the  17th 
July,  1823,  to  Baron  Tuyll,  the  Eussian  Minister 
at  Washington,  that — 

*'  we  .should  contest  the  right  of  Russia  to  any*  territorial 
establishment  on  this  continent." 

Mr.  Adams  reiterates  this  contention  in  a  des- 
patch to  Mr,  Middleton,  the  United  States' 
Minister  at  St.  Petersburgh,  dated  the  22nd  July, 
1823,  in  which,  referring  to  the  Ukase  of  1799, 
he  declares  that — 

"  Russia  had  never  before  asserted*  a  right  of  sovereignty 
over  any  part  of  the  North  American  continent." 

In  a  letter  of  the  same  date,  addressed  to 
Mr.  Eush,  United  States'  Minister  in  London, 
Mr.  Adams  says  : — 

"  It  appears  upon  examination  that  these  claims  have 
no    foundation  in  fact.     The  riyht  of  discovery   on  tk's 
*  The  ifiUcs  are  in  the  original. 
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continent,  clabnahle  by  Russia,  is  reduced  to  the  j^'i'ohahility, 
that  in  1741,    Captain    Tchirikoff  saic  from  the    sea    the 
mountain  called  St.  Elias,  in  about   the  59tli  degree  of 
north  latitude.      The  Spanish  navigators,  as  early  as 
1582,  had  discovered  as  far  north  as  57^  30'. 

"  It  never  has  been  admitted  by  the  various  European 
nations  which  have  formed  settlements  in  tiiis  hemi- 
sphere that  the  occupation  of  an  island  gave  any  claim 
■whatever  to  territoiial  jiossession  on  the  continent  to 
which  it  was  adjoining.  The  recognised  principle  has 
rather  been  the  reverse,"  &c. 

But  whatever  may  have  been  the  claims  of 
Biissia,  whether  admitted  or  not,  in  respect 
of  the  north-west  coast  of  America  and  the 
islands  adjacent  thereto,  no  claim  had  ever 
been  made  prior  to  the  year  1821  to  exclude 
vessels  of  other  nations  from  navigating  the 
waters  of  Beliring  Sea,  or  to  exercise  juris- 
diction over  the  waters  of  that  sea  as  mare 
clausum^  or  an  inland  sea.  On  the  contrary, 
the  ground  or  justification  for  the  attempted 
interference  by  Eussia  in  the  year  1821  was 
the  competition  with  the  Eussian-Americau 
Company  by  the  vessels  and  traders  of  other 
nations.  This  is  sufficiently  shown  by  the 
authorities  quoted  in  Chapter  I,  Head  (A),  of  the  Appendix,  vol.  i, 
British  Case,  and  bv  the  letters  Nos.  1,  2,  3,  4,  PP-.p7o\'  .    , 

United  btates 

and    5    in    the    correspondence    of   the    Eussian-  Case,  Appendix, 
American     Company,    which    contain    numerous  ^° "  ^'  ^^'     ~'^  ' 
references  in  the  nature  of  complaints  as  to  the 
presence  of  foreign  competitors  in  trade. 


Hor  right  of  discovery  fanciful. 


^ 


No  claim  prior  to  1821,  to  exchide 
vessels  of  other  nations  from 
Behring  Sea. 


The  fifth  contention  at  the  head  of  this 
Chapter,  which  may  be  conveniently  taken  before 
the  fourth,  is  in  substance  that  the  Ukase  of 
1779  called  forth  no  protest  or  objection  from 
foreign  Powers.  To  this  it  may  be  answered,  in 
the  words  of  Mr.  Middleton,  that — 


Contention  that  Ukase  of  1799  as- 
serted exclusive  rights,  and  was 
acquiesced  in  by  foreign  Powers. 


,,,!•,  1  •  1     •       •       •.        ■        *  1         ,  1      American  State 

this  ukase,   which  is,    in   its  /arm*   and   act   purely  Papers,  Foreign 

domestic,  was  never  notified  to  any  foreign  State  with  Relations,  vol.  v, 

injunction  to  respect  its  provisions."  1^' 

In  point  of  fact,  Her  Majesty's  Government 
have  been  unable  to  discover  that  the  Ukase  of 
1799  was  communicated  to  anv  foreign  Govern- 
ment  in  any  form  whatsoever. 

Moreover,    as    appears  from  the  provisions  of  ^„^^^  pp  n^i^ 
the   Ukase   itself,  it    dealt   only,  as   was  pointed  British  Case, 
out  by  Mr.  Middleton  and  Mr.  Adams,  with  the  ^^"     ~    ' 
rights    of    the    Eussian-American    Company,    to 

*  The  italics  are  in  the  oriffinal. 


Ukase  in  form  domestic  and  never 
notified  to  foreign  States. 

Mr.  Middleton  to 
Mr.  Adams, 
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United  States' 


28. 


No  Charter  of  Russian- American 
Company,  except  that  of  1821, 
purports  to  affect  foreigners. 

United  States' 
Case,  vol.  i,  p.  24. 

British  Case, 
pp.  23,  24. 


the  exclusion  of  other  Eussian  subjects  ;  a  fact 
■which  the  correct  translation  of  the  Ukase  brings 
out  more  clearly. 

In  support  of  the  view  that  the  Charters  to 
vol.^'i  U  24,'and  ^^^  Russian- American  Company  were  not  and  did 
not  purport  to  be  international  documents,  but 
purely  domestic  acts,  not  intended  to  affect 
foreign  nations,  reference  may  be  made  to  the 
terms  of  the  documents  themselves  and  to  those 
the  Ukases  commented  upon  hereafter  at  p.  61 
et  seq.  In  each  case,  with  the  single  exception 
of  the  Charter  based  directly  upon  the  Ukase  of 
1821,  their  terms  are  strictly  limited  to  the 
exclusion  of  Russian  subjects  only. 

The  object  of  the  Charters  was  not  in  any  way 


Ibid.,  p.  28. 


to  control  foreigners ;  but,  in  the  first  instance, 
to  consolidate  the  numerous  rival  Russian  Com- 
panies which  were  competing  with  each  other, 
and  by  their  competition  giving  rise  to  gross 
abuses  ;  and  subsequently  to  protect  the  Consoli- 
dated Company. 

It  is  again  to  be  noted,  that  the  ejcdusive 
rights  specially  granted  to  the  Russian- American 
Company  by  the  Ukase  of  1799  were  rights  to  be 
exercised  on  land  already  acquired  or  thereafter 
to  be  discovered  within  the  prescribed  area,  and 
not  over  non- territorial  waters  of  Behring  Sea  or 
any  other  non-territorial  waters. 


Contention  that,  under  Ukase  of 
1799,  foreign  vessels  were  not 
allowed  to  \'isit  Behring  Sea. 


British  Case, 
p.  32. 
Golovnin, 
"  Materalui," 
Part  I,  Table  of 
Contents. 


No  instance  of  exclusion. 


It  is  now  necessary  to  deal  with  the  conten 
tions — 

(4.)  That,  under  the  Ukase  of  1799,  the  Russian- 
American  Company,  acting  under  the  sanction  of 
the  Russian  Government,  did  not  permit  foreign 
vessels  to  visit  Behring  Sea  ;  and 

(6.)  That,  up  to  the  date  of  the  Treaties  of  1 824 
and  1825,  Russia  did  assert  and  exercise  exclusive 
rights  of  commerce,  hunting,  and  fishing  in  all 
the  waters  of  Behring  Sea. 

Neither  of  these  allegations  is  supported  by 
the  facts.  The  domestic  character  of  the  Ukase 
itself  has  been  already  shown ;  and  the  report  of 
Golovnin,  written  in  1818,  as  to  the  "Company's 
colonies,"  speaks  of  the  importance  of  presenting 
a  better  appearance  to  "  foreigners  visiting  these 
parts."  No  instance  is  to  be  found  of  Russia 
preventing  foreign  vessels  from  visiting  Behring 
Sea ;  and  it  must  be  remembered  that  the  Ukase 
of  1799  applied  equally  to  the  whole  coast  of 
America    from   Behring   Straits   to   latitude    55". 

[249]  J) 
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United  States' 
Case,  p.  45. 

Appendix,  vol.  i, 
pp.  18,  16,  and  18. 

United  States' 
Case,  p.  45. 

Letter,  April  28, 
1820. 

Revised  translation. 
Appendix,  vol.  i, 
p.  17. 


There  were  at  all  times  foreign  vessels  trading 
to  places  north  of  latitude  55°,  where  the  Ukase 
was  intended  to  have  the  same  operation  as  in 
Behring  Sea  itself. 

On  the  other  hand,  the  solitary  instance  in 
which  it  is  alleged  on  the  part  of  the  United 
States   that    Eussia    actnallv    asserted   exclusive 

« 

rights  over  Behring  Sea  prior  to  1821,  is  the  case 
of  the  Eiccord-Pigott  contract  in  1819.  Three 
letters  (dated  lOth  xVpril,  1820,  23rd  April,  1820, 
and  31st  March,  1821)  are  relied  upon  as — 

ilhistrating  the  comiDlete  control  ■which  Russia  claimed 
and  actually  exercised  over  Behrinii:  Sea  prior  to  1821."' 

From  the  facts  alluded  to  in  these  letters,  it 
appears  that  Eiccord,  tlie  Superintendent  of 
Kamtchatka,  had  made  an  agreement  with  Pigott, 
an  Englishman,  for  ten  years,  from  1815) — 

with  reference  to  fishing-  for  whales  and  extracting'  oil 
li'oui  these  and  other  marine  animals  on  tho  shores  of 
Kamtcliatka  and  on  those  of  all  Eastern  Siberia,  in  the 
harbours  and  bays  and  amongst  the  islands." 

This  contract  was  undoubtedly  disapproved  b}' 
the  Eussian  Government,  w^hich,  having  granted 
to  a  Eussian  Company  a  monopoly  of'  trade  in 
these  regions,  to  the  exclusion  of  all  other  Russian 
subjects,  was  naturally  unwilling  t(^  allow  any 
part  of  this  monopoly  to  be  enjoyed  by  foreigners. 
The  Eussian- American  Company  was  therefore 
instructed  to  turn  its  attention  to  the  whale 
fishery,  and  to  employ  a  ship  in  fishing,  the  reason 
given  being,  as  appears  from  the  following  quota- 
tion, that — 

'•  the  Avhale-fishiiii;-  ind\istry  )uay  Ik-  of  use  as  a  means 
of  assisting-  the  inhabitants  of  7\amtchatka  and  Okliotsk 
when  the  other  fislierics  fail.'' 

The     Government     further    ordered     that    no  ibid.,  })aragrapli  2. 
foreigner  should  be  allowed  to  enter  a  merchant 
guild,  or  to  settle  at  Kamtchatka  or  Okhotsk,  and 
that   no  foreign  merchant-vessel    should  be  per- 
mitted— 

"  to  trade  at  those  places  under  any  circmnstanccs,  or 
to  enter  the  ports  of  Eastern  Siberia  except  in  case  of 

distress Furthermore,  the  Englishman  Davis  at 

Okhotsk,  and  Dohello's  agent  in  Kamtchatka  are  to  be 
informed  ....  tli;tt  the  Government  refuses  tliem  per- 
mission to  remain  at  those  places,  or  to  build  houses  or 
hold  real  property  there;  the  local  authorities  shall  afford 
flicm  all  ])r<;per  facilities  for  disposal  of  their  propertv 
and  leaving'  the  country." 

These  instructions    have    been  quoted  because 
they    show  J^clearly     that     the    Eussian    Gcvern- 


Disallowance  of  Riccord  -  Pigott 
contract  involved  no  maritime 
jurisdiction. 


Letter,  April  10, 
1820,  paragraph  1. 

Revised  translation, 
Appendix,  vol.  i, 
p.  18. 


Revised  translation, 
Appendix,  vol.  i, 
p.  14. 


1!) 

meiit   exercised   in   this   instance  no  jurisdiction 
other    than   the   ordinary    territorial    jurisdiction 
which  attaches  to  every  nation  in  right  of  its  pos- 
session  of  the  soil,  and  that  they  made  no  attempt  to 
exclude  foreign  vessels  from  navigating  the  ocean. 
The  rest  of  the  correspondence  concerning  this 
matter  has,  since  the  presentation  of  the  United 
States'  Case  been  produced  by  the  United  States, 
in  reply  to  a  notice  by  the  British  Agent  under 
Article  IV  of  the  Treaty  of  the  2Dth  February, 
Appendix,  vol.  i,     181)2.   It  is  given  in  the  Appendix  to  this  Counter- 
^^P"     ~  '  ■  Case,  and  it  is  submitted  that  it  clearly  proves  that 

Pigott  frequented  the  Behring  Sea  from  1819  to 
1822,  and  was  not  merelv  an  accidental  visitor  fo 
Kamtchatka  in  1810.  He  was  one  of  many  traders 
who  had  visited  places  on  both  shores  of  the  Beh- 
ring Sea,  and  lie  had  pushed  his  trading"  on  the 
American  coast  as  far  as  Kotzebue  Sound,  north  of 
Behring-  Straits.  The  followino-  are  extracts  from 
the  correspondence. 

In  a  Eeport  to  the  Russian- American  Company, 
dated,  apparently  fro]u  Sitka,  Januar}-,  1821,  it  is 
stated  : — 
Ibid  ,  i)p.  G-2,  6:1  '-On  the  2;)th  Septeuibei-  [182U]  the   American  brig 

•  Pedlar '  arrived  at  this  port.  Hor  captain  is  Meek,  a 
brother  of  Meek  who  is  well  known  to  you.  She  had 
on  board  ^Ir.  Pigott,  with  whom  you  are  well  acquainted. 
He  was  the  supercargo  or  owner ;  for  the  cargo  was 
under  his  control,  and  he  directed  the  movements  of  the 

ship.     He  had  come  from  Kamtcnatka  in  eighte^i  days. 

*  '  •*  *  * 

'•  There  were  at  that  time  two  men-of-Avar  on  the  road- 
stead, and  this  fact  aflforded  me  frequent  opportunities  of 
meeting  Pigott,  for  he  was  acquainted  with  the  officers 
of  both  of  then^  Ihey  had  met  bei/ond  Behring  Straits 
in  Kotzebue  Sound,  and  had  been  anchored  there  to- 
gether.    He  said,  in  a  hesitating  way,  that  lie  had  been 

trading  there. 

•jf  *  *  * 

"  I  must  confess  that  /  was  wrong  when  1  said,  in  a 
letter  to  Michael  ^lichailovitch,  that  a  single  nian-of-icar 
ii'ould  be  sujicient  to  put  an  end  to  this  traj/ic.  To  tell  the 
truth,  I  did  not  believe  it  at  the  time:  but  1  was  afraid 
that  a  Avhole  squadron,  or  at  least  a  couple  of  frigates, 
would  come  down  upon  us.  This  prosjiect  frightened 
me,  both  as  Manager  of  the  American  Colonies  and  as  a 
Russian.  They  would  iiave  eaten  up  all  our  pro>'isions, 
and  cost  the  Emperor  a  lot  of  money,  withinit  doing- 
much  good. 

*  *  ^  * 

''  What  hope  is  there  that  a  single  frigate  will  be  able 
to  stop  this  traffic  on  our  shores,  abounding  in  straits 
and  excellent  harbours,  and  so  toell  hioxon  to  these 
Americans  tha^^liey  may  be  called  the  pilots  of  these  coasts? 
They  will  always  be  on  good  terms  with  the  natives. ..." 

Ou  the  1st  February,  1820,  the  Governor-General 
[249]  D  2 
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of  Siberia  wrote  to  Count  Nesselrode,'  Secretary  of 
State,  a  letter  containing  the  following  passages : — 


"  (1.)  We  are  familiar  ivith  the  complaints  made  by  the 
Aynerican  Company  in  regard  to  the  bartering  cai'ried  on  by 
citizens  of  tlie  United  States  at  their  establishments,  and 
in  regard  to  theii*  supplying  the  natives  with  fire-anus. 
These  complaints  are  toell  founded,  but  nothing  can  be  done 
in  the  matter.  It  would  be  useless  to  apply  to  the 
United  States'  Government  to  stop  the  trading;  the 
commercial  rules  of  i\\G  United  States  do  not  allow  such 
interference  on  the  part  of  their  Government.  The  only 
thing  to  be  done  is  for  the  Company  to  endeavour  to 
strengthen  the  defences  of  the  principal  places  in  the 
Colonies,  and  for  the  Govenmient,  at  least,  not  to  favour 
this  foreign  trade.  But  the  establishment  of  a  whale 
fisheiy  on  the  eastern  shores  of  Siberia  would  un- 
doubtedly favour  it  in  a  high  degree.  The  establish- 
ment of  a  whale  fishery  would  be  a  pretext  for,  and  an 
encoiu-agement  to,  foreig-n  trade. 

"  (2.)  Although  the  fur  industry  in  Kamtchatka  and 
Okhotsk,  which  has  been  declining  from  various  causes, 
has  now  become  unimportant,  nevertheless,  the  present 
trade  and  its  prospects  for  the  future  are  in  the  hands 
of  Russian  traders.  If  an  industry  in  the  hands  of 
foreigners  is  established  on  the  coast,  the  whole  trade 
■uall  cei-tainly  pass  into  foreign  hands.  In  Ihis  thinly- 
populated  region  it  is  impossible  to  estabHsh  an  effective 
supervision ;  moreover,  hoir  is  the  importation  of  brandy, 
rum,  cjr.,  to  he  prei'ented? 

*  *  *  ♦ 

"  (4.)  M.  Ricord  says,  in  his  letter,  that,  oioing  to  the 
smallness  of  ovr  forces  in  that  paii  of  the  woj-ld,  toe  can- 
not prevent  foreigners  from  ivhaling.  In  the  first  place, 
we  may  not  be  so  weak  as  he  supposes.  The  occasional 
appearance  of  a  smgle  properly  armed  ship  may  be  suf- 
ficient to  keep  quiet  and  dispei-se  all  these  whalers.  In 
the  second  place,  if  they  are  able  to  get  possession  of 
this  industry  by  force,  why  should  this  force  be  sanc- 
tioned by  a  formal  AgTcement  ?  " 

The  following  extract  from  a  letter  from  the 
Board  of  Management  of  the  Eussian  American 
Company  to  Captain  Muravieff,  Chief  Manager  of 
the  Eussian- American  Colonies,  concerning  Pigott 
is  also  interesting : — 

(No.  149.)  '^  February  '2^,  1822. 

''  'J he  Board  ivere  aioare  that  Captain  Pigott,  ivho  teas  at  ^^i<3v  ?•  62 
Kamtchatka.  intended  to  sail  thence  to  our  Colonies,  and 
your  despatch  No.  8  of  the  18th  January,  1821,  confirmed 
them  in  their  belief  that  he  proposed  to  visit  waters  be- 
longing to  Kussia.  Ho  has  paid  you  a  visit,  as  you 
report,  under  stress  of  weather,  and  you  have  done 
right  in  assisting  him;  but  he  would  never  have  come 
to  Novo- Arkhangelsk  if  he  had  not  been  forced  to  put 
into  that  port ;  what  he  meant  to  do  wasVto  collect  furs 
secretly  at  other  places.     It  v:as  icith   this  object,  and  in 


Barter  by  United  States'  citizens  at 
Russiaii  establishments. 
Appendix,  vol.  i, 
p.  60. 


Russia  does  not  prevent  foreigners 
from  whaling. 
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The  only  evidence  offered  of  Russian 
jurisdiction  over  Avaters  consists  in 
translator's  interpolations. 


United  States' 
Case,  pp.  43,  44. 


(For  revised 
translation, 
see  Appendix, 
vol.  i,  p.  11.) 


(For  reA'ised 
translation, 
see  Appendix, 
vol.  i,  p.  12.) 


order  to  rjet  a  footing  for  this  jmrpoxe  on  the  Alexttian 
Jslaitds,  or  on  the  northern  islands  situated  in  the  direction 
of  Behrimj  Strait,  that  he  made  his  proposal,  of  which 
you  have  already  been  informed,  Avith  regard  to  whaling- 
uud  fishing  for  the  benefit  of Kamtchatka and  Okhotsk; 
in  the  meanthne,  he  has  been  asking  permission  from 
Dobello,  M.  Ricord's  friend,  to  trade  with  the  Tshuktshes 
[on  the  northern  Asiatic  coast],  and  to  use  the  Russian 
flag  while  so  engaged." 

Several  passages  are  quoted  from  the  correspond- 
ence of  the  Kussian-American  Company  in  the 
Case  presented  on  behalf  of  the  United  States,  as 
proving  the  assertion  by  Russia  of  jurisdiction 
over  waters ;  but  it  will  be  found  that  the  alleged 
proof  is  supported  only  by  passages  which  are  not 
contained  in  the  original  documents,  and  have  been 
interpolated. 

The  quotations  are  set  out  below,  the  interpo- 
lated passages  being  printed  in  small  capitals  and 
underlined  and  enclosed  in  brackets. 

Thus  at  pp.  43  and  44,  the  United  States  rely  on 
the  following  extracts  from  a  letter  dated  the  9th 
April,  1820,  from  the  Russian  Minister  of  Finance 
to  the  Russian  Minister  of  Marine  : — 

"  It  appears  of  the  most  imperative  necessity  for  the 
pi-eservation  of  our  sovereignty  in  the  north-western 
part  of  America  [AND  on  the  islands  and  waters 
SITUATED  BETWEEN  THEM],to  maintain  there  continuously 
two  ships  of  the  Imperial  fleet."* 

After  suggesting  that  two  vessels  should  be  dis- 
patched during  that  year,  one  to  cruize  from  Sitka 
westward  and  northward,  the  letter  as  quoted  pur- 
ports to  continue : — 

"  'The  commander  ....  having  thoroughly  examined 
the  shores  of  the  Aleutian  Islands,  the  coast  of  Kam- 
chatka, the  Kurile  Islands  [and  tbe  intervening 
waters],  he  may  return  for  the  Avinter  to  the 
harbour  of  Petropavlovsk.  The  other  ship,  how- 
ever (saihng  from  Petropavlovsk),  having  examined  the 
eastern  coast  of  the  Kamchatka  Peninsula  up  to  62°  of 
northern  latitude,  and  the  w^est  coast  of  America  from 
this  latitude  to  the  Island  of  Unalaska  [and  the  inter- 
vening  waters  (Bering  Sea)],  should  proceed  to 
Kadiak,  and  from  there  to  Sitka  for  the  winter.  The 
object  of  the  cruizing  of  tAVo  of  our  armed  vessels  in  the 
localities  above  mentioned  is  the  protection  of  our 
Colonies  [and  the  exclusion  of  foreign  vessels 
engaged  in  traffic  or  industry  IxVjurious  to  the 
interests  of  the  Russian  Company,  as  well  as  to 


THOSE    OF    THE   NATIVE  INHABrFANTS  OF  THOSE  REGIONS 


*  This  type,  inclosed  in  brackets,  always  denotes  an  inter- 
polation of  the  kind  mentioned  in  tlie  Introduction.  A 
reference  to  the  intei'polations  would  now  be  immaterial,  were 
it  not  that  it  is  necessary  to  show  to  how  large  an  extent  the 
case  of  the  United  States  rests  upon  them. 
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At  p.  46  the  rollovviiig  quotation  is  given  from 
a  letter,  dated  the  10th  April,  1S20,  addressed  by 
the  Minister  of  Finance  to  the  Board  of  Adminis- 
tration of  the  Eussian -American  Company  : — 

'•  Having  for  the  benefit  of  the  American  Company   United  .States* 
excluded  all  foreigners  from  Kamtchatlca  and  Okhotsk,   Case  p.  46. 
and  prohibited  them  from  engaging  in  trade  [and  FROM  translation 
HUXTING  AND   FISHIXG  IX   ALL  THE  WATERS  OF   EASTERN   see  Appendix, 
SiBERL\],  the  Government  fully  expects  that  the  Com- 
pany, on  its  part,  Avill  hold  itself  rcsjjonsi bio  for  supply- 
ing those  regions  Avith  all  necessaries 

[''  In  coxcLrsiox,  it  is  stated  as  the  decisiox  of  His  Ibid.,  p.  -47. 
^Majesty  the  Emperor,  ix  view  of  possible  future 
complicatioxs  of  this  nature.  that  xo  t  oxtracts 
ixvolvixg  the  free  admissiox  or  xavigatiox  for  trade 
of  fori:igx  ships  or  foreigx  subjects  ix  the  waters 

ADJOIXIXIt    or    BOUXDED    by     THE     COASTS     OF     RUSSIAN 
COLOXIES  WILL  BE  APPROVED  BY  THE  IMPERIAL    GOVERX- 


MEXT.'"] 

^^Further,  at  p.  47,  there  is   a   quotation  from  a  Ibid. 
letteT-  rt-.(Jclressed  by  the  Board  to  the  Chief  Manager  {famlatiT,'^ 
of  the  CoI-v'a)!!!'^^  '"it  Sitka,  dated  the   23rd  April,  see  Appendir, 
1820:^-        ^\  vol.  i,  p,,.  .7,  18. 

*•....  Basing  A'f'onr  own  action  upon  this  proceeding 
of  our  Highest  Protec'cl^'^>r,  you,  as  Commandtn-  of  all  our 
Colonies  must  prohibit  witli^e^^unidatrictuej^s  all  foreigners 
from  engaging  in  any  intercourse  or  trade  AVijt.h  native 
inhabitants  [AS  well  as    FROM    VISITIXG   THE    waiters 
FREQUENTED   BY  SEA-OTTERS  AXD  FUR-SEALS.  OVER  WHICH  ' 
OUR  OPERATIOXS  extexd],  tmder  penaltv   of  the    most 
severe  measmes,  including  the  confiscation  of  ships  and  jijjj    p  ^g^ 
the  imprisonment  of  crews  engaged  in  this  illegal  traffic. 
You  must  act  "with  the  greatest  severity  in  cases  where 
foreigners  hare  sold  to  the  natives  arms,  powder,  and 
lead.    [They  must  be  made  to  un'derstand  that  their 

PRESENCE  IN  OUR  WATERS  IS  CONTRARY  TO  OUR  LAWS,  AND 
that]  they  -vA-ill  never  be  admitted  to  any  port  unless 
you  or  your  subordinates  con\nnce  yourselves  that  such 
is  necessary  for  the  saving  of  life.  In  a  word,  yon  must 
preserve  an  attitude  in  fidl  accord  with  the  views  of  the 
.Imperial   Goverument  on    this   subject   [and    PROTECT 

AGAINST  ALL  INTRUDERS  THE  DOiMATX  OF  LAND  AND 
WATER  GRANTED  TO  US  BY  THE  GRACE  OF  THE  EmPEROR 
AXD  XECESSARY  FOR  OUR  COXTINUED  EXISTEXCE  AND 
prosperity].  You  must  transmit  these  instructions 
without  delay  to  your  subordinate  Cbnunanders  for 
their  conduct  in  their  intercourse  ^vith  foreigners,  and 
especially  to  the  Ci>mmanders  of  ships  navigating 
our  waters,   [to   exable    them   to   drive   away   the 

FOREIGN   intruders]." 

And  at  pp.  49,  41,  and  42  from  three  others, 
dfited  the  31st  March,  1821,  the  20th  September, 
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TTnited  States' 
Case,  p.  49. 
(For  i-evisecl 
translation,  see 
Appendix,  vol.  i, 
p.  19.) 


Ibid.,  p.  41. 
(For  I'evised 
translation,  see 
Appendix,  vol.  i, 
p.  23.) 


1821,  and  the  28th  February,  1822,  respec- 
tively : — 

" .  .  .  .  The  pvinoiples  hivolved  in  this  action  of  the 
Government  von  must  also  observe  in  dealing  with 
foreigners  who  may  visit  our  Colonies,  Fusing  all  thp: 

FORCE  AT  YOT'R  COMMAND  TO  DRIVE  THE^I  FROM  OUR 
WATERS.]    ....'" 

[••  With  this  precious  act  in  your  hand  you  will 

BE  ENABLED  TO  ASSUME  A  NEW  POSITION,  AND  TO  STAND 
FIRMLY  OPPOSED  TO  ALL  ATTEMPTS  ON  THE  PART  OF 
FOREIGNERS  TO  INFRINGE  UPON  OUR  RIGHTS  AND  PRIVI- 
LEGES.   In  accordance  with  the  will  of  His  Imperial 

.AIaJESTY.  we  WILL  NOT  BE  LEFT  TO  PROTECT  UNAIDED 
THE  LAND  AND  WATERS  EMBRACED  IN  OUR  EXCLUSRTi! 
PRIVILEGES.  A  SQUADRON  OF  NAVAL  VESSELS  IS  UNDER 
ORDERS   TO   PREPARE   FOR   A   CRUIZE   TO    THE    COASTS    OF 

North-eastern  Asia  and  North-AVestern  America. 
*  *  *  *  . 

We  can  now  stand  upon  our  rights,  and  drive  froai 

OVR  WATERS  AND  PORTS  THE  INTRUDERS  WHO  THREATEN  TO 
NEUTRALIZE  THE  BENEFITS  AND  GIFTS  MOST  GRACIOUSLY 
BESTOWEDUPON  OUR  COMPANY  BY  HiS  IMPERIAL  MAJESTY.]" 

Ibid.,  p.  42.  [^'AS   TO    FUR-SEALS,   HOWEVER.    SINCE    OUR    GRACIOUS 

(For  revised  SOVEREIGN     HAS    BEEN    PLEASED     TO     STRENGTHEN     OUR 

translation,  see         ^_^^__— — ^— — — — — — — ^^— — — — ^~~-^^~~ 

Appendix,  vol.  i,      CLAIMS  OF   JURISDICTION  AND  EXCLUSIVE  RIGHTS  IN  THESE 

P-  ^^-^  WATERS   WITH   HIS   STRONG   HAND,  WE    CAN   WELL    AFFORD 

TO  REDUCE  THE  NUMBER  OF  SEALS  KILLED  ANNUALLY,  AND 

TO  PATIENTLY  AWAIT  THE  NATURAL  INCREASE   RESULTING 

THEREFROM.  WHICH  WILL  YIELD  US  AN  ABUNDANT  HARVEST 

IN   THE   future]." 


A  letter  from  the  Board  to  the  Chief  Manager, 
dated  the  3rd  August,  1820,  is  not  cited  in  the 
United  States'  Case,  but  appears  in  the  Appendix 
thereto  ;  it  contains  the  following  : — 


Apnondix,  vol.  i, 
p.  57. 

(  For  revised 
ti'anslation,  see 
Apnendix,  vol.  i, 
p.  20.) 


'•  Yon  will  perceive  .  .  .  that  Ave  ...  do  not  countenance 
any  intercourse  with  foreigners,  [OR  THE  ADMISSION  of 
FOREIGNERS  WITHIN  THE  PRECINCTS  OF  OUR  POSSESSION.S], 
except  in  case  of  absolute  necessity.  Heretofore,  all  such 
transactions  liave  generally  resulted  inseriouslossesto  us, 
[AND  THE  VERY  PRESENCE  OF  FOREIGNERS  IN  OUR  WATERS 
HAS  i^ECOME  A  VITAL  QUESTION.  AFFECTING  THE  EXISTENCE 

OF  THE  Company.]" 


The  inclosure  to  this  last-quoted  letter  consists 
of  "  orders  from  the  Russian-American  Company 
to  its    Kadiak    office,  8rd   August,    1820."      This 


24 


inclosure  also  is  not  cited  in  the  United  States' 
Case,  but  is  given  in  the  Appendix,  and  includes 
the  following  : — 

'•  The  deceased  Barauof  was  frequently  instructed  to  United  States"  Case, 
abstain  as  far  as  possible  from  all  intercourse  with  the  Appendix,  aoI.  i, 
foreigners  visiting  our  Colonies [FOR  THE  SAKE  of   ^Yqt  revised 

PRESERVING  INTACT   OUR   VALUABLE   PRIVILEGES    IX    THE   translation,  see 

»«^.^_^^^^_^__^^_-^^— ^_^— ^— ^— .^— — ^— ^— -^  Appendix,  yoI.  i, 
WATERS  OVER  WHICH  OUR  TRADE  AND  IXDUSTRY  EXTEN'DS],    p.  20.) 

^ve  may  well  dispense  with  such  articles  of  luxury  as  tlie 
foreignei^  endeavour  to  make  us  purchase  from  them." 

It  is  important  to  bear  in  mind  that  the 
passages  above  included  in  brackets  have  nothing 
corresponding  to  them  in  the  original  documents. 
The  original  documents,  Avhen  read  without  the 
interpolated  passages,  far  from  constituting  any 
proof  that  the  Russian  Government  were  asserting 
any  dominion  over  Behring  Sea,  disprove  that 
allegation,  and  show  clearly  that  all  they  desired  or 
contemplated  was  to  protect  the  trading  on  the 
coast. 

When  the  position  of  the  persons  by  whom 
these  letters  were  written,  and  to  whom  they 
were  addressed,  is  remembered,  it  becomes  clear 
not  only  that  foreigners  frequented  Behring  Sea  in 
considerable  numbers,  but  also  that  Eussia  and 
the  Eussian-American  Company  recognized  that 
their  presence  there  was  unavoidable,  and  that 
interference  with  them  must  be  strictly  limited  to 
the  ordinarv  territorial  jurisdiction. 

Neither  is  any  trace  to  be  found  of  any  action 
havino'  been  taken  under  the  instructions  issued 
by  the  Board  of  the  Company  with  the  view  to 
excluding  foreigners  from  trading  in  Behring 
Sea. 


Foreigners  freqtiented  Behring  Sea 
iu  numbers. 


It  is  submitled  that  the  propositions  that  were 
formulated  on  p.  36  of  the  British  Case  with 
reference  to  the  user  of  the  waters  of  Behring 
Sea  up  to  the  year  1821,  and  supported  b}'  the 
evidence  cited  therein,  have  not  been  displaced 
by  any  facts  or  arguments  produced  in  the  Case 
of  the  United  States ;  but,  on  the  contrary,  that 
the  further  examination  of  the  subject  establishes 
that,  dovrn  to  the  year  1821,  Eussia  neither 
asserted  nor  exercised  in  the  non-territorial  waters 
of  the  North  Pacific,  including  the  body  of  water 
now  known  as  Behrinfr  Sea,  anv  rights  to  the 
exclusion  of  other  nations. 


Before  1821,  Russia  asserted  no  ex- 
clusive jurisdiction  in  Behring  Se(i, 
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CHAPTER  ir. 


Head  {Q).—The  Ukase  of  1821,  and  the  circum- 
stances connected  therewith  leading  up  to  the 
Treaties  of  1824  aiid  1825. 


Thk  UNiTta*  Statks'  Contentioxm. 

(1.)  United  States' Case,  p.  49—  _ 

"  It  thus  appears  from  the  foregoing  citations  that,  so  far 
as  it  concerned  the  coasts  and  waters  of  Bering  bea. 
the  Ukase  of  1821  was  merely  declaratory  ot  pre- 
existing claims  of  exclusive  jurisdiction  as  to  trade, 
which  had  been  enforced  therein  for  many  years. 

(2.)  United  States' Case,  p.  50— 

"  It  was  only  when  the  Ukase  of  1821  sought  to  extend 
the  Russian  claim  to  the  American  Continent  south  to 
latitude  Sr,  and  to  place  the  coasts  and  waters  of  the 
ocean  in  that  region  under  the  exclusive  control  otthe 
Russian- American  Company,  that  vigorous  protests 
were  made  by  the  Governments  of  the  United  States 
and  Great  Britain.  And  the  correspondence  which 
ffrew  out  of  those  protests  shows  that  they  were 
inspired  by  the  claim  of  jurisdiction  over  J arge  por- 
tions of  the  Paci6c  Ocean  (as  distinguished  from 
Bering  Sea),  and  by  the  conflicting  claims  of  the 
three  nations  to  the  coast  over  which  Russia  sought 
to  extend  exclusive  authority." 

C3.)  United  States'  Case,  p.  56—  . 

"  JTeither  in  the  protests,  negotiations,  nor  treaties  la  any 
*  reference  found  to  Bering  Sea." 


Slmm.^ky  ok  Briiish  Reply. 

The  citations  referred  to  in  Contention  (1.)  when  freed  from 
interpolations,  show  no  claims  of  exclusive  jurisdiction 
over  the  coasts  and  waters  of  Behring  Sea. 

Throughout  the  protests  and  negotiations  resulting  in  the 
Treaties  of  1824  and  1 825,  there  was  only  one  sea  area 
under  discussion,  namely,  that  defined  in  the  Ukase  of 
1821  The  absence  of  all  reference  to  Behrmg  bea  by 
a  distinctive  name,  proves  that  it  was  not,  for  any 
pui-pose,  separated  from  the  rest  of  the  defined  area. 

The  term  "  Pacific  Ocean"  was  used  throughout  the  protests 
and  negotiations  to  include  Behring  Sea  ;  and  the  term 
"north-west  coast  "to  include  the  ^liole  west  coast 
of  America  from  Behring  Strait  to  51   north  latitude. 

The  claim  of  Russia  to  maritime  jurisdiction  was  tliat  against 
which  the  protests  of  Great  Britain  and  the  United 
States  were  most  vigorous,  and  the  first  place  in  each 
Treaty  was  assigned  to  the  clause  by  which  i*".  wnn 
given  up, 
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The  "  foregoing  citations "  mentioned  in  the 
first  of  the  above  contentions  as  showing  that,  so 
far  as  it  concerned  the  coasts  and  waters  of 
Behring  Sea,  the  Ukase  of  l82r  was  merely 
declaratory  of  pre-existing  claims,  are  dealt  with 
in  the  latter  part  of  tlte  pret^ding  chapter.  They 
are  the  letters  dated  respectively  tlie  i)th,  10th, 
and  23rd  April,  1820;  ;nst  March  and  20t.li 
Septembei-,  1821  ;  and  28tli  February,  1822.  The 
original  documents,  as  will  be  found  from  the 
correct  translations,  a/ford  no  ground  whatever  for 
this  contention. 

The  presence  of  foreigners  in  the  Russian  pos- 
sessions has  already  been  alluded  to  as  the  chief 
motive  and  justification  for  the  Ukase,  and  it  has 
been  shown  that  it  Avas  doubtless  in  consequence 
of  the.  complaints  inade  on  that  score,  that  the 
Ukase'  purported  to  exclude  foreigners  from 
approaching  within  1 00  miles  of  the  whole  of  the 
north-west  coast  of  America,  beginning  from 
Behriiio-  Straits,  to  the  51st  deo-ree  of  northern 
latitude. 

No  valid  a'round  for  the  distinction  su^-aested 
between  the  coasts  and  waters  of  Behring  Sea  and 
those  of  other  seas  can  be  found  in  the  Ukase 
itself,  which,  like  the  Ukase  of  1799,  asserts  a 
claim  to  the,  whole  of  the  coast-line  specified,  and 
regards  the  whole  as  subject  to  the  same  juris- 
diction. 
-  The  following  al^e  the  Avords  of  the  Ukase — 

'•  The  pursuits  of  coininevi-c,  whaling,  and  fishery, 
and  of  all  otlioi;  industry  on  all  islands,  ports,  and  gulfs, 
including  the  whole  of  the  nortIt-we-*<t  coatst  of  ^{merica, 
hegiiininij.  fj:om  Behrlmj  s  Slraitu  to  tin;  51st  degree  (>f 
northern  latitAide,  also  from  the  Aleutian  Islands  to  the 
eastern  coast  of  Sil)eria.  as  well  ats  along,'  the  Kurile 
Islands  from  "Hehring's  Straits  to  tlio  South  Cape  of  the 
Island  of  Urup,  viz.,  to  the  45"  50'  northern  latitude,  is 
exclusively  granted  to  Russian  subjeets," 


Contention  that  the  Ukase  of  l&i,\ 
was  as  to,  Behring  Sea,  merely 
declaratory  of  pre-existing  clainis 
of  exclusive  jurisdiction. 


Appendix,  vol.  i, 
pp.  11,  13.  16,  18, 
28,  and  24. 


British 
Case,  p.  89. 
United  States' 
Case,  Appendix, 
vol.  i,  p.  IB. 


UuitL-il  States' 
Case,  pp.  41-49. 

Ukase  does  not  distinguish  between 
Behrinii:  Sea  and  waters  outside. 


It  applies  to  nortli-west  coast  from 
Behring  Straits  to  latitude  51°  north. 


F 
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The  letter  from  Baron  Nicolay  to  the  Marquis  BHti-sU  Case. 

"ix 
P- 


of  Londo.nderrv,  dated  the  31st  October,  1821,  by  ^Plf  "^>-^'v;'^l-  *'' 

■  '  '     J    i'urt  i,  p.  Z. 


which  this  Ukase  was  officially  notified  to  the 
Britisii  Government,  speaks  of  the  sea  lying 
between  the  coasts  thus  defined  as — 

•'cette  partie  de  rOcean  Pacifique  (pie  bordent  nos 
possessions  en  Amerique  et  in  Asi(>,"' 

And  he  concludes  I'is  letter  bv  saving  :  •-- 

•' Les  otlieiers  counnandant   Ics   batiments  de   guerre 
Kus«('8  qui  sont  destines  ;i  scillcr  <ians  TOeean  Bacifique 


Sea  area  defined  in  Ukase,  described 
as  part  of  Pacific  Ocean. 


•>7 


au  inaiutien  des  ilispO!<itK.ins  suNiueirtioiiuev.*,"iit  i'tcu 
r<>¥d*e  (le  coinmeucvi-  a  les  inottiv  uu  vigiKjW  envei^i 
(•j?nx-cles  uaviifs  ctFa))gei"R  qui  .stioieut  sortie  d'lui  cits 
ports  tU-  rEuiopc  apu-s  lo  T'  Maiv.  lSf2,  ou  <\e>>  Ktats-^ 
I'uis  apivp  le  1."  .hiill^t  A  tlatt r  rlc  t-es  epoqiies  aujCJin 
liavireiie  pMiirhV  pliis  regalviii'Mi!  i<ict<xtoi-  riyrnbranoc 
(In  iHn-ivoaii  Kt'gloiiifiiti'"' 


British  Case, 
pp.  1>9-7C>. 


Throughout  negotiations:,  uo  mention 
of  BehringSea  byrlistinotivename. 


British  Case, 
Appendix,  vol.  ii, 
Parts  I  and  TT 


Ibid., 

Part  II.  p.  8. 


Pacific  Ocean  extends  on  north-west 
coast  from  Behring  Strait  to  lati- 
tude 51°  north. 

British  Case, 
lip.  48.  49. 
United  States' 
Case.  Appendix, 
vol.  i,  p:  13?.. 


li    1-    ditHcult   to   understand-  the   ground   for 
the  allegation  tliat  neither  in  the  protests,  negotia- 
tions,   nor   Treaties,   is    any    reference   found    to 
Behring  Sea.     The  fact  that,  during  the  whole  of 
the    negotiations    prior    to    1824    and    1825,   no 
reference    is   mado   hy  an}    distinctive    name   to 
Behring   Sea,    strongly    supports    the    contention 
of  Her   Majesty's   Government.       The    reason   is 
obvious.     The  whole  area  affected  by  the  Ukase 
was  the  subject  of  discussion,  and  no  distinction 
was  drawn  between  the  part  of  the  Pacific  Ocean 
north    and   that   south    of  the  Aleutian   Islands. 
Had  anv  such  distinction  been  intended,  it  must 
have  been  reueatedlv  ntentioned  :    and  had  it  been 
desired  to  deal  with  tlie   waters   of  Behring  Sea 
in   an  exceptional  manner,  an   express  provision 
to  that  end  must  iKrve  been  inserted. 

With  reference  to  this  point,  .attention  is 
invited  to  Chapter  II  of  the  British  Case,  and 
the  correspondence  set  out  in  the  Appendix 
thereto. 

The  Ukase  of  the  4th  September,  1821,  which 
led  to  the  protests,  negotiations,  and  Treaties, 
claimed  the  exclusive  right  to  the  pursuits  of 
conuuerce,  whaling,  and  fishing  on  all  islands, 
ports,  and  gulfs,  including  the  whole  of  the 
north-west  coast  of  America  from  Behring  Strait 
to  the  51st  degree  of  the  northern  latitude  and 
the  Aleutian  Islands. 

M.  de  Poletica,  in  his  letter  to  Mr.  Adams  of 
tlie  2Sth  February,  1822.  claims —  

•  t/i'if  the  JiiiSiUOi  jtosse.<swn'i  in  the  Parijic  Oc^an 
e.vtet!'l  on  the  north-icest  cooM  of  America  from  Behnun 
Strait  to  the  51i*t  degree  of  north  latitude,  and  on 
the  opposite  side  of  Asia  and  tht-  islands  adjacent 
from  the  same  Strait  to  the  45th  degree.  The  extent 
of  sea  of  which  these  poi*8es&ions  form  the  hmits 
comprehends  all  the  conditions  which  are  ordinarily 
attached  to  -^hut  seas  ('mers  fennees').  and  the  Russian 
rtovernment  might  consequently  judge  itself  aathonzed 
to  exercise  upon  this  sea  the  right  of  sovereignty,  and 
especially  that  of  entirely  interdicting  the  entra>ice  i)f 
fortigners.  But  it  prefeiicd  only  asserting  its  essential 
rights,  without  taking  any  advantage  of  localities.' 
[249]  '  E  2 
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The  extent  of  waters  thus  limited  he  claims  as 
"  shut-seas  ('  mers  fermees  ')."'  TJie  same  limits 
are  either  expressly  or  impliedly  referred  to 
throughout  the  correspondence." 

Thus  in  the  letter  from  Mr.  Adams  to  Mr. 
Middleton  of  the  22nd  July,  1823,  the  writer 
states  that — 

"  the  pretentions  of  the  Imperial  Government  extend   British  Case, 

to  an   exclusive   territorial  jurisdiction  from   the   45th   Appendix,  vol.  n, 

,  Jrart  Jl,  p.  4. 

degree  of  north  latitude,  on  the  Asiatic  coast,  to  the  latitude 

of  51°  north  on  the  icestern  coast  of  the  American  Con- 
tinent ;  and  they  assume  the  right  of  interdicting  the 
navigation  and  the  fishery  of  all  other  nations  to  the 
extent  of  100  miles  from  the  ichole  of  that  coast.  The 
States  can  admit  no  part  of  these  claimi<.  Their  right  of 
navigating  and  of  fishing  is  perfect,  and  has  been  in 
constant  exercise  from  the  earliest  times,  after  the 
Peace  of  1783,  throughout  the  Avhole  of  the  Southern 
Ocean,  subject  only  to  the  ordinary  exceptions  and 
exclusions  of  the  territorial  jurisdictions,  which,  so  far 
as  Russian  rights  are  concerned,  are  confined  to  certain 
islands-f  north  of  the  55th  degree  of  latitude,  and  have 
no  existence  on  the  Continent  of  America." 

Mr.  Middle  ton's  opinion  upon  the  subject  of 
the  Ukase,  with  its  claim  to  close  even  Behring 
Strait,   clearly  appears   in  his  Memorial    of   the  p'fQlg4^'''''^' 


United    States    admit    no    i)art   of 
Russian  Claims. 


*  See  particularly  in  the  correspoudence  between  Russia 
and  the  United  States  : — 

M.  de  Poletica  to  Mr.  Adams,  2nd  April,  182'2. 

Mr.  Adams  to  Mr.  Middleton,  22nd  July,  1823. 

Mr.  Adams  to  Mr.  Rush,  22nd  July,  1823. 
Memorial  by  Mr.  Middleton,  1st  December,  1823. 

In  the  correspondence  between  Great  Britain  and 
Russia  : — 

Baron  Nicolay  to  the  Marquis  of  Londonderiy,  31st 
October,  1821. 

Count  Nesselrode  to  Count  Lieven,  7th  October,  1821. 

Messrs.  F.  Enderbv  and  MelHsh  to  Board  of  Trade,  27th 
November,  1821. 

Mr.  G.  Canning  to  the  Duke  of  Wellington,  27th  Sopteni- 
ber,  1822. 

Ship-ownei's'  Society  to  Mr.  G.  Canning,  llth  June,  1823. 

Mr.  Enderbv  to  the  Board  of  Trade.  7th  Februarv,   1824. 

And  in  the  covrcspondouce  of  the  Russian- American 
Company  : — 

Minister  of  Finance  (o  Rassiau-Amoricim  Company,  18th 
July,  1822. 

Count  Nes.seh'ode  to  N.  S.  Mordvlnof,  llth  Ap:-il,  182-i. 
t  This  word  is  in  italics  in  the  original. 


United  States' 
Case,  Appendix, 
vol.  i,  p.  135. 

Bi'itish  Case, 
Appendix,  vol.  ii, 
Part  II,  p.  4. 

Ibid.,  p.  6. 

Ibid.,  p.  7. 


Ibid.,  Appendix, 
vol.  ii.  Part  T,  p.  1. 

Ibid.,  p.  8. 
Ibid.,  p.  13. 

Tbid..  (..  21 

Ibid.,  p.  3(>. 
J  bid.,  p.  52. 


United  States' 
Case,  Appendix, 
vol.  i,  p.  62. 

Ibid.,  p.  14. 


United  States  object  to  shutting  up 
of  a  Strait  never  before  shut  up. 

British  Case, 
Appendix,  vol.  ii. 
Part  IT,  p.  7. 
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1st  (lath)  December,   i82o,   which   contains    the 
following  passage  : — 

"  The  Ukase  even  goes  to  the  shattiny  up  of  a  utrait 
which  has  never  been  till  note  shut  up,  and  which  is  at  the 
present  the  principal  object  of  discoveries  interesting  and 
useful  to  the  sciences The  extension  of  terri- 
torial rights  to  the  distance  of  100  miles  from  the  coasts 
upon  two  opposite  continents,  and  the  prohibition  of 
approaching  to  the  same  distance  from  these  coasts,  or 
from  those  of  all  the  intervening  islands,  are  innovations 
in  the  law  of  nations  and  measures  unexampled." 


Tbid..PartI,p.61.  Mr,  G.  Canning,  writing  to  Sir  C.  Ba^ot, 
Her  Majesty's  Ambassador  ai  St.  Petersbnrgli, 
on  the  12tli  July,  1824,  inclosed  the  draft  of  a 
"Projet"  of  Convention,  which  Sir  C.  Bagot  was 
authorized  to  sio-n 


liritish  '^  Projet." 


This  '•  Projet  "  contained  the  following  : — 

"  His  Majesty  the  King  of  the  United  Kingdom  of 
Grreat  Britain  and  Ireland,  and  His  Majesty  the  Emperor 
of  All  the  Russias,  being  desirous  of  drawing  still  closer 
the  ties  of  fi-iendship  and  good  understanding  Avhich 
unite  them,  by  means  of  an  Agreement  which  shall 
settle,  upon  the  basis  of  reciprocal  convenience,  the 
different  points  connected  with  the  commerce,  naviga- 
tion, and  fisheries  of  their  subjects  on  the  Pacific  Ocean, 
as  well  as  the  limits  of  their  possessions  and  establish- 
ments on  the  north-Avest  coast  of.  America ;  their  said 
Majesties  have  named  their  Plenipotentiaries  to  conclude 
a  Convention  for  this  purpose,  that  is  to  say : 

"  His  Majesty  the  King  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  &c.,  &c.,  t^c. ; 

•'And  His  Majesty  the  Emperor  of  all  Wx^  Russias,  &c., 
&C.,  &c.  ; 

"  Who,  after  having  communicated  to  each  other  their 
respective  full  powers,  found  to  be  hi  due  and  proper 
form,  have  agreed  upon  and  concluded  the  following 
Articles  : — 


"Aim CLE  I. 


"■  Pacific  Ocean  comprehending  the 
sea  within  Behring  Straits." 


'•  It  is  agreed  between  the  High  Contracting  Parties 
that  their  respective  subjects  shall  enjoy  the  right  of 
free  navigation  along  the  whole  c.vfcnt  of  the  Pacinc 
Ocean,  cowprehenrling  the  sea  icithin  Behring  s  Straits,  and 
shall  neither  be  troubled  nor  molested  in  carrA-ine-  on 
their  trade  and  fisheries,  in  all  parts  of  the  said  oceaji, 
either  to  the  northward  or  southAvard  thereoK 

''It  being  well  understood  that  the  said  right  of 
fishery  shall  not  be  exercised  by  the  subjects  of  either 
of  the  two  Powers,  nearer  than  2  marine  leagues  from 
the  respective  possessions  of  the  other. 
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■  ARTICLE  11. 

..  The  line  >vbich  separates  the  possessions  ..J-  the  Uv. 
Hi.h  Contvacrtug  Parties  upon  the  «o"t"«'"*  f  >*  '  , 
Mauds  of  AuK-rioa  to  the  novth.vest,  shall  h-  .1™.  u 

the  maimer  folloNviug  :—  •  io,.rl  PiiUed 

»  Couuneuoiug  ftomthe  t«o  pou.ts  ol  he  -'-^jf - 
.  Pvince  of  Wales'  Island;  ^vMch  foi-m  the  ^outhe  u  .x 
«  thereof,  .vhieh   points  he  iu  the   paraM  o 
540  40'  aud  between  the  131st  and  If  ^  'leg- of  J 
longitude  (meridian  of  Greenwich),  the  hne  of.  on  a, 
between  the  British  and  Russian  possessions  «'-"  •>-«"j 
^Irttrerly  along  the  ehannel  ealled  Portland  Channel 
;;;\t  stlil.es  fhe  coast  of  t.eeoutn..v^^^^^ 
56th  degree  of  north  latitude.     1-  loni  tliiB  p . 
b!  eanld  along  that  coast,  in  a  *-t'°"  >'»;'";\*: 
its  windings,  and  at  or  .«thin  the  --^ J'  ^  f  * 
mountains  by  which  it  is  bounded  as  fai   as  ♦"« 
de^ee  of  longitude  west  of  the  saidmeiidran     1  hence 
ttosala  merilau  line  of  139th  degree  of  west  longrtade, 

'  its  ex  ension  as  far  as  the  Frozen  Ocean,  shall  torn, 
Wdar,.  of  the  British  and  Hussian  po^essio^^    on 
the  said  Continent  ol  America  to  the  north-west. 

■AHTICLK  111. 

..It  is,  .nevertheless,  understood,  w,th  r,.gar.l  to  the 
stipulations  of  the  preceding  Ar*ole :-  ^^, 

^'That   tlie   said  Ime   ot    coast  ou  luc 
Anrerica,  which  for...s  the  bom.dary  of  the  Russra,.  pos- 
sesmouB,  shall  not,  i.,  any  case,  exte,rd  more  *ha, 
marine  leagues  iu  breadth  from  the  sea  towards  the 
ZZr.  at'whatever  distance  the  aforesaid  mou..ta,ns 

'"?2%i.at  British  subjects  shall  for  ever  freely  navi- 
,.ate"and  trade  along  the  said  line  of  coast,  aud  along 
the  neighbouring  islands. 

..3.  That  the  navigation   and   coimuerce    ot    those 
rivers  ot  the  eontinont  which  cross  this  hue  0      oa 
shall  be    open   to    British   subjects,   as  well   as  those 
snail   oe   ip  ji,„  ;„tsvior  of  this  continent,  as 

inhabiting  or  visiting  the  lutenoi 
to  those   coimng   from  the  Pacific  Ocean,  who  shall 
touch  at  these  latitudes. 

■ARTICLE  IV. 

"  The  po.t  of  Sitka  or  Novo  Archangelsk  shall  be.  and 
shall  for  ever  remain,  open  to  the  commerce  ot  the  sub- 
jects  ot  His  Biitannic  Majesty. 

"  ARTICLE  V. 

..With  regard  to  the  other  ^^H,  of  the  m.ik.wM  coa.t 
of  America,  and  of  the  islands  adjacent  thereto,  beloilg- 
4  tTeither  of  the  two  High  Contracting  Parties,  ,t  is 
a|-.ea  that,  for  the  space  of         year,  f.-om  the 
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April,  1^24:,  tlieii  it->pectivL-  vessseis,  and  those  ol  their 
!<ubjectH.  shall  reciprocally  enjoy  the  liberty  of  visiting, 
witliout  liiiidrauce,  the  gult"(<,  havensj,  and  creeks  of  the 
said  coast,  in  places  not  already  occupied,  for  the  pur- 
poses of  fishery  and  of  cornraerce  ^nth  the  natives  of  the 
coiintiy. 

'•  It  being  understood : — 

••1.  That  the  subjects  of  either  of  the  High  Contract- 
ing Parties  shall  not  land  at  any  spot  where  there  may 
be  an  estabUslmient  of  the  other.  \\'ithoutthe  pemiiission 
of  the  Governor  or  other  authority  of  the  place,  unless 
thev  should  he  dnven  tliither  bv  stress  of  Ave^ther  or 
other  accidents. 

•'  2.  That  the  said  hberty  of  commerce  shall  iiot  in- 
clude the  trade  in  spirituoib^  licjuors.  in  tire-arms, 
swords,  bayonets,  &c..  gunpowder,  or  other  wai-like 
stores.  The  High  Contracting  Parties  reciprocally  en- 
gaging not  to  penuit  the  above-mentioned  ai-ticles  to  be 
sold  or  transfeired.  in  anv  manner  whatever,  to  the 
natives  of  the  countrv.' 

It  will  be  oljserved  that,  iu  this  tirst  draft  Cou- 
vention,  Article  I  purported  to  give  to  the  subjects 
of  each  Power — 

••  the  right  of  free  navigation  along  the  whole  extent  of 
the  Pacific  Ocean,  comprehending  the  sea  Avithin  Behring 
Straits." 

British  Case,  I^  ^as  suggested  bv  Ck)uiii  Lieveu.  iu  a  Hemo- 

Appendix,  vol.  n.    i.^Qduui  commuuicated  to  Mr.  G.  Cauiiincj  in  July, 

Fait  I,  p.  00.  .     =       .    - ' 

1824,  that  the  Imperial  Govermuent  might  hesitate 

to  admit  this  conditiou — 

'•  6Ktns  en  nioditier  renonce  actuel  pour  ne  point  exposer 
les  cotes  de  se^ /'Osse-^^iou*  Aiiotiques  dans  la  Mer  GlaciaU 
aux  inconveniens  qui  jiounaient  naitix-  de  la  visite  des 
IVjtimens  etrangers."' 

The    objection,     therefore,    related    wholly     to 
British  Case.  p.  16.  i^ehriug    Strait  aud   the  Kussiau   Asiatic   posses- 
sions bevoud  them,  and  not  to  Behiiucr  Sea. 

With  reference  to  Coiiui  Lieveu's  objection,  Mr. 
Canning  on  the  24th  July,  1824,  wrote  : — 

Ibid..  Appendix.  '"  Ihe  Power  which  eould  think  of  making  the  Pacific 

^,,        .  ^  ,.  ,    .        ^       vol.  n,  p.  66.  i\  mare  damn m  mav  not  unuattn-ally  be  suppo-sed  cap- 

fehuttmg  up  of  Behnng  :5traits  not  ,,      p      t         -^  '  .  i    xi       '  i         4.      . 

to  be  tolerated  by  En-land.  '^^^^  o*^  ^  disposition  to  apply  tlie  same  character  to  a 

.strait  comprehended  between  two  shores  of  which  it  be- 
comes the  undisputed  owner;  b»t  the  shuttino  up  of 
Behring s  Straits,  or  the  j'Oicer  to  shut  them  up  heieofter, 
tcould  he  a  thiiuj  not  to  be  tohrated  bit  EmtlomJ.  Nor  could 
Ave  submit  to  be  excluded,  either  positively  or  construc- 
tiveh-.  fi-oin  a  sea  in  which  the  skill  and  science  of  t.or 
seamen  has  been  (and  i5>  still)  employed  in  enterprises 
interestino-  not  to  this  «<>untrv  alone,  but  to  the  whole 
civilized  worll." 


'O' 


32 

It  cannot  be  supposed  that  Mr.  Canning,  while 
insisting  upon  the  freedom  of  Behring  Strait .  and 
the  Arctic  Ocean,  was  at  the  same  time  conceding 
to  Russia  the  right  to  exclude  vessels  from  the 
non-territorial  waters  of  Behrino-  Sea 

In  August,  1824,  the  Russian  Plenipotentiaries 
delivered  to  Sir  C.  Bagot  a  "  Contre-Projet/'  con- 
taining the  following  Articles  :— 

'  AKTICLE  A'. 

-Les  Hautfs  Puissauces  Contractaiite«  stipnleut   eu    British  Case, 
outre  que  leurs  sujets  respectifs  uavigueront  libremeut.   Appendix,  vol.  ii, 
sur  toute  I'ete.idue  de  I'Oeean  Pacifique.  tant  au  uord   ^^""^  ^'  ^-  ^^• 
(lu'au  sud,  sans  entiave  quelconque.  et  qu'ils  jouiront  du 
droit  de  peohe  en  liaute  mer,   niais  (|ue  ce  droit   uc 
pourra  jamais  etre  oxerce  qu'a  la  distance  de  2  Heues 
luai-iues   des   wtes   on    possessions,    soit    Russes,    soit 
Britanniques. 

••  ARTICLE  VI. 

•'SaMajest.'-i-EmpereurdeTouteslesRussies,vouknt  j^ia  ,,  70 
nieme  donner  une  preuve  particuliere  de  ses  cgards  pour 
les  interets  des  sujets  de  Sa  Majeste  Britannique  et 
vendre  plus  utile  le  sneees  de  entreprise.^,  qui  auraient 
pour  resultat  decouvrir  uu  passage  au  nord  du  Continent 
Anu^ricain,  consent  a  co  quo  la  libertc  dc  navigation 
nientionnee  en  I'Article  precedent  s"etende  sous  les 
memes  conditions,  an  Detroit  de  Reln-ing-  ct  a  la  nicr 
Bituee  au  nord  de  oe  detroit" 


The  negotiations,  however,  were  broken  ofl,  as  ^^^-^       g- 
reported  by  Sir  C.  Bagot,  who  wrote  that  on   cer-      '    '  ^ 
tain  points  differences  had  arisen  which   appeared 
to  be  irrecon(nlable. 

One  of  the  points  on  which  the  Russian  Pleni- 
potentiaries refused  to  yield  was  the  proposal,  em- 
bodied in  Article  V  of  the  British  '^  Projet,"  iu  so 
far  as  it  permitted  British  subjects  to  visit,  Ibr  a 
stated  period,  the  gulf^,  havens,  and  creeks  in 
places  not  already  occupied  on  the  north-west  coast 
of  America  from  60*-^  north  latitude  to  Behring 
Straits.  This  coast  they  declared  to  be  the  nh- 
solute  and  undisputed  territory  of  his  Imperial 
Majesty,  and  they  added  that  it  was  not  the  inten- 
tion of  His  Imperial  Majesty  to  grant  to  any  Power 
whatever  for  any  period  of  time  tlie  liberty  which 
was  required. 

But  the  stipulation  for  the  fr^e  navigation  of  the 
high,  seas,  which  was  afterwards  embodied  in 
Article  I  of  the  Treaty,  was  not  one  of  the  points 
upon  which  diflerences  arose,  and  the  Russian 
Plenipotentiaries  do  not  appear  to  have  raised  any 


Russia  does  not  object  to  British 
"Projet"  on  ground  of  exceptional 
rights  in  Behiing  Sea, 
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liritlsh  Case, 
Appendix, 
vol.  ii,  Part  T. 
p.  Q8. 


Ibid. 


objection  to  the  British  proposal,  on  the  ground 
that  Eussia  possessed  exceptional  rights  over  the 
non-territorial  waters  of  Behring  Sea. 

Article  VI  of  their  "  Contre-Projet "  indicates 
that  thev  had  no  claim  to  exclude  foreign  vessels 
from  waters  south  of  the  Arctic  Ocean  and  Behrino- 
Strait.  This  Article  purports,  as  a  concession,  to 
waive  any  such  rights  in  respect  of  the  last-men- 
tioned ocean  and  strait,  but  Behrint'  Sea  is  not 
named. 

Sir  C.  Bagot,  on  the  suspension  of  the  negotia- 
tions, reminded  the  Russian  Plenipotentiaries  that 
the  claim  to  maritime  jurisdiction  assumed  by 
Eussia  in  the  Pacific,  which  he  had  hoped  to  see  re- 
voked in  the  simplest  and  least  unpleasant  mannei-, 
by  mixing  it  with  a  general  adjustment  of  other" 
points,  remained,  by  the  breaking  off  of  the  nego- 
tiations, still  unrelracted  ;  and  that  his  Govern- 
ment would  probably  be  of  opinion  that,  upon  that 
part  of  the  question,  some  arrangement  must 
nevertheless  be  entered  into. 

With  reference  to  the  sixth  Article  of  the 
"  Contre-Projet,"  he  wrote  as  follows  : — 


"I  gave  the  Russian  Plenipotontiaries  distinctly  to 
understand  that  neither  His  Majesty's  Grovernment  nor 
those  of  the  other  Maritime  PoAvers  of  the  world  would, 
as  I  thought,  be  likely  to  accept  the  free  navigation  of 
Behiing  Strait  as  a  concession  on  the  part  of  Russia." 


United  States' 
Case,  p.  55. 


Conference  of  Russian  dii>:nituries. 


Appendix,  vol. 
p.  32  et  seq. 


In  the  United  States'  Case  great  stress  is  laid 
upon  the  faci  that  Eussia,  after  the  execution  of 
the  Treaty  with  the  United  States,  and  before  the 
conclusion  of  the  Treatv  with  Great  Britain,  sou^rht 
to  place  an  interpretation  upon  the  former  Treaty 
which  is  not  in  accord  with  the  interpretation  now 
put  upon  it  by  Great  Britain.  This  interpretation 
is  contained  in  a  Eeport,  dated  the  21st  July,  1824, 
of  the  Conference  of  a  Special  Committee  of  certain 
Eussian  dignitaries,  which  Conference  had  been 
brought  together  for  the  purpose  of  replying  to 
certain  questions  raised  by  the  Eussian-American 
Company  upon  the  Treaty. 

This  document  has  been  produced  for  the  HtsI 
time  in  the  United  States'  Case.  It  is  in  no  sense 
an  international  document.  Further,  the  questions 
put  by  the  North  American  Company,  to  wliich  it 
purports  to  be  an  answer,  are  not  produced. 

Moreover,  the  translation  of  the  Eeport  cited  in 
the   United  ^States'    Case   is    inaccurate    iit    mo-t 
[249]  X'^ 
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important   particulars.     Tlie  translation  given  in 


Uintea  States' 


^5, 


the  United  States'  Case  is  as  follows,  the  words  Case,  pp.  .54, 
appearing  between   brackets  being  simple  inter-  (^?^^  i-evised  tians- 

.        "  ^  X  lation,  see  Ap- 

portions :—  pendix,  vol.  i, 

p.  34.) 
"  7.  That  since  the  sovereignty  of  Russia  over  the 
shores  of  Siberia  [AND  America],  as  well  as  over  the 
Aleutian  Islands  [and  the  intervening  seas],  has  long- 
since  been  acknowledged  by  all  Powers,  these  coasts, 
islands  [and  seas]  just  named  could  not  have  been  re- 
ferred to  in  the  Articles  of  the  above-mentioned  Con- 
vention, which  latter  concerns  only  the  disj^uted  terri- 
tory on  the  north-west  coast  of  America  and  the 
adjoining  islands,  and  that  in  the  full  assurance  of  such 
undisputed  right  Russia  has  long  since  established  per- 
manent Settlements  on  the  coast  of  Siberia,  as  well  as 
on  the  chain  of  the  Aleutian  Islands ;  consequently, 
American  subjects  could  not,  on  the  strength  of  Article 
II  of  the  Convention  of  the  5th  (17th)  April,  have  made 
landings  on  the  coast,  or  carried  on  hunting  and  fishing 

without  the  permission  of  our  Commanders  or   (iover- 

nors.      These    coasis  of  Siberia  and   of  the   Aleutian 

Islands  are  not  washed  .  by   the    Southern    or   Pacific 

Ocean,  of  which  mention  is  made  in  Article  I  of  the 

Convention,  but  by  the  Ai'ctic  Ocean  and  the  Seas  of 

Kamchatka  and  Okhotsk,  which,  on  all  authentic  Charts 

and  in  all  geographies,  form  no  part  of  the  Soutiiern  or 

Pacific  Ocean." 

From  this  Report,  it  may  be  gathered  that  the 
two  following  points  had  been  raised  by  the  Com^ 
pany:— 

1.  It  was  thought  that  Article  I  of  the  Conven- 
tion permitted  citizens  of  the  United  States  to 
resort  to  the  coast  upon  points  not  already  oc- 
cupied upon  the  shores  of  Siberia  and  the  Aleu- 
tian Islands  for  the  purpose  of  trading  with  the 
natives. 

2.  The  Company  desired  to  confine  the  right  of 
fishing  and  trading,  granted  to  the  United  States 
for  ten  3'ears  by  Article  IV,  to  the  coa^t  south  of 
Cross'  Sound. 

it  was  to  meet  the  first  of  these  points  that  the 
argument  that  Behring  Sea  is  not  part  of  the 
Pacific  Ocean,  or  South  Sea,  was  for  the  first  time 
suggested  in  the  above  Report. 

Upon    the    second    point,    the    Committee    ex-  Revised  tvansla- 
pressed  the  opinion  that  Yakutat  or  Behring  Bay  <^i^"'.^ppen<lix, 
wias  situated — 

"in  a  latitude  [59°  30'  north]  where  the  rights  of  Russia 
have  never  formed  a  subject  of  dispute,  and  that  this 
important  circumstance  permits  us  to  include  it  in  the 
general  declaration  concerning  the  Aleutian  Islands  and 
the  other  northern  places." 
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As  to  Cross'  Sound,  the  Committee  agreed  that — 

■'as  it  Hes  under  the  57th  degree  of  north  latitude,  and 
consequently  Avithiu  the  limits  of  those  islands  and 
regions  to  Avhich  Russia's  right  of  sovereignty  has  been 
chsputed,  it  is  impracticable  to  apply  the  same  rule." 

Accordiiifflv,  on  the  suorgestion  of  the  Com- 
mittee,  Baron  Tuyll,  Russian  Minister  at  Wash- 
ington, was  instructed  by  his  Government  to  pro- 
pose to  Mr.  Adams  that  Cross'  Sound  should  be  the 
northern  limit,  to  which  the  right  of  fishing  and 
trading  for  the  stipulated  period  of  ten  years 
should  be  confined. 

No  copies,  however,  are  forthcoming  of  the  in- 
structions given  by  the  Russian  Government  to 
Baron  Tuyll,  nor  are  any  copies  of  the  despatches 
from  the  Baron  to  his  Government,  or  the  subse- 
quent reports  of  the  result  of  the  negotiations,  now 
produced.  What  actually  took  place  between 
Baron  Tuyll  and  Mr.  Adams  is  best  told  by  quota- 
tion from  Mr.  Adams'  diary. 

Mr.    Adams"  account    of  this  transaction  is  as 

follows :  — 

«•  6th,  J/oHfZay.— Baron  Tuyll,  the  Russian  Minister, 
wrote  me  a  note  requesting  an  immediate  intei-view,  m 
consequence  of  mstructions  received  yesterday  from  his 
Court.  He  came,  and,  after  intianating  that  he  was 
under  some  embarrassment  in  executing  his  instructions, 
said  that  the  Russian-American  Company,  upon  learning 
the  purport  of  the  north-west  Coast  Convention  con- 
cluded last  June  by  Mr.  Middleton,  were  extremely  dis- 
satisfied C  a  jete  de  hauts  cids '),  and,  by  means  of  their 
mfluence,  had  prevailed  upon  his  Government  to  send 
him  these  mstiuctions  upon  two  points.  One  was,  that 
he  should  deliver,  upon  the  exchange  of  the  ratifications 
of  the  Conventiou,  an  explanatoiy  note,  pumorting  that 
the  Russian  Government  did  not  under.'^tand  that  the 
Convention  would  give  liberty  to  the  citizens  of  the 
United  States  to  trade  on  the  coast  of  Siberia  and  the 
Aleutian  Islands.  The  other  was,  to  propose  a  modifi- 
cation of  the  Convention,  by  which  our  vessels  should 
be  prohibited  from  trading  on  the  North-west  Coast 
north  of  latitude  5T=.  With  regard  to  the  fomier  of 
these  points,  he  left  Avith  me  a  minute  in  writing. 

"  I  told  him  that  we  should  be  disposed  to  do  eveiy- 
thing  to  accommodate  the  views  of  his  Government 
that^was  m  our  power,  but  that  a  modification  of  the 
Convention  couhl  be  made  no  otherwise  than  by  a  new 
Convention,  and  that  the  construction  of  the  Conven- 
tion as  concluded  belonged  to  other  Departments  of 
the  Government,  for  which  the  Executive  had  no 
authority  to  stipulate ;  that  if  on  the  exchange  of  the 
ratifications  he  shotdd  deliver  to  me  a  note  of 
the     purport     of     that     which     he     now     infoi-mally 

[249]  ^  *2 
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gave  me,  I  should  give  liim  an  answer  of  that  import, 
namely,  that  the  construction  of  treaties  depending  here 
npou  the  judiciary  tribunals  [the  Executive  Govern- 
ment, even  if  disposed  to  acquiesce  in  that  of  the 
Russian  Govei'nment  as  announced  by  him,  could  not 
be  binding  upon  the  Coiu'ts,  nor  upon  this  nation.]*  1 
added  that  the  Convention  would  be  submitted  imme- 
diately to  the  Senate ;  that  if  anything  affecting  its 
construction,  or,  still  more,  modifying  its  meaning,  were 
to  be  presented  on  the  part  of  the  Russian  Government 
before,  or  at  the  exchange  of,  ratifications,  it  must  be 
laid  before  the  Senate,  and  could  have  no  other  possible 
effect  than  of  starting  doubts,  and  perhaps  hesitation, 
in  that  body,and  of  favoining  the  ^-iews  of  tliose,if  such 
there  were,  who  might  wish  to  defeat  the  ratification 
itself  of  the  Convention.  This  was  an  object  of  great 
solicitude  to  both  Governments,  not  only  for  the  adjust- 
ment ol  a  difficult  question  Avhich  had  arisen  between 
them,  but  for  the  promotion  of  that  harmony  which  was 
so  much  in  the  policy  of  the  two  cotmtiies,  which  might 
emphatically  be  termed  natural  fiiends  to  each  other. 
If,  therefore,  he  Avoidd  permit  me  to  suggest  to  him 
what  I  thought  Avould  be  the  best  coiu'se,  it  would  be 
to  wait  for  the  exchange  of  the  ratifications,  and  make 
it  pTirely  and  simply;  that  afterwards,  if  the  instructions 
of  his  Government  Avere  imperative,  he  might  present 
the  note,  to  which  I  now  informed  him  Avhat  Avould  be 
in  substance  mv  answer.  It  uecessavilv  could  not  be 
otherwise.  But  if  his  instructions  left  it  discretionarv 
with  him,  he  Avould  do  still  better  to  inform  his  GoA'eru- 
ment  of  the  state  of  things  here,  of  the  purport  of  our 
conference,  and  of  what  my  answer  must  be  if  he 
should  present  the  note.  I  believed  his  Court  would 
then  deem  it  best  that  he  should  not  present  the  note  at 
all.  Their  apprehensions  had  been  excited  by  an 
interest  not  very  friendly  to  the  good  understanding 
between  the  United  States  aud  Russia.  Our  merchants 
would  not  go  to  trouble  the  Hussiaus  on  the  coast  of 
Siberia,  ov  north  of  the  57th  degree  of  latitude,  and  it 
was  wisest  not  to  put  such  fancies  into  tluir  heads.  At 
least,  the  Imperial  Government  might  M'ait  to  see  the 
operation  of  the  (.'Ouvention  before  taking  any  further 
step,  aiid  I  was  confident  they  woidd  hear  no  complaint 
resulting  from  it.  If  ihey  should,  then  would  be  the 
time  for  adjusting  the  construction  or  negotiating  a 
modification  of  the  Convention  ;  and  Avhoever  might  be 
at  the  head  of  the  Administration  of  the  United  States, 
he  might  be  arsured  that  every  disposition  would  be 
cherished  to  remove  all  causes  of  dissatisfi\ction,  and  to 
accommodate  the  wishes  and  the  just  policy  of  the 
Emperor. 

"  The  Baron  said  that  these  ideas  had  occurred  to 
himself;  that  he  had  made  this  application  in  pursuance 

*  This  passage  docs  not  appear  in  Mr.  Blaine's  quotatiou 
from  Mr.  Adams'  diarj  (United  States'  Case,  Appendix,  vol. 
i,  p.  277).  It  is  important,  inasmuch  as  it  indicates  that 
t1if  United  States'  Government  were  not  disposed  to  acquiesce 
in  the  proposed  consti  nation  of  the  Treaty. 
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of  his  instructions  ;  but  Jie  was  aAvare  of  the  dintiibution 
oi    powers    ni   our    Constitution,    and    of   the    inconi- 
l)etcncy  of  the  Executive  to  adjust  sucli  questions.     He 
Avould  therefore  wait  for  the  exchange   of  the  ratifica- 
tions without  presenting  his  note,  and  reserve  fr.r  future 
consideration  wlietlier  to  present  it  shortly  afterwards' 
or  t^  inform  liis  Court  of  what  he  has  done,  and  ask 
their  further  instructions  upon  what  lie  shall   definitely 
tlo  on  tlie  subject.     He  therefore  requested  me  to  con- 
sider what  had  now  passed  between  us  as  if  it  had  not, 
taken  place  (•  non  avenu '),  to  which  I  readil v  assented, 
assuring  him.  as  I  had  done  heretofore,  that 'the  Presi- 
dent had  the  highest  personal  confidence  in  jiim,  and  in 
Ins  exertions  to  foster  the  harmony  between  the  two 
countries.     I  reported  immediately  to  the  President  the 
substance  of  this  conversation,  and  he  concurred  in  the 
propriety  of  the  Baron's  final  determination." 

As  will  be  seen  from  the  above  account  of  tlie 
negotiations,  no  note  Avhatever  was  presented  bv 
Baron  Tuyll.     In  point  of  fact,  it  is  not  clear  that 
any  note  was  ever  written.     The  document  pro- 
duced by  the  United  States,  and  purporting  to  be 
a  copy  of  the  note,  is  headed  "Note  explic'ative   a 
presenter;'  and  would  appear  to  be  nothing  more 
than  a  draft  Minute  of  a  note.     The  followini?  is 
the  text  of  this  draft  note  :— 

Appendis,  vo].  i,   '  ^p^^  expHcative  a  presenter   au    Gouvernement    des 
!'•  ^'^  Etats-Unis  lors  de  lechange  des  ratifications  dans  le 

but  d'ecarter  d'autant  plus  surement  tout  motif  de 
discussions  futures,  au  moyen  de  laquelle  note  on  re- 
connoitroit  positivement  exceptees  de  la  hberte  de 
chasse,  de  peche,  et  de  commerce,  stipulee  en  faveur 
des  citoyens  des  i;:tats-Unis  pour  dix  ans,  les  lies 
^Uentiennes,  les  cotes  de  la  SihMe,  et  en  gdnh^al  les  pos- 
sessions liusses  sur  la  cote  novd-ouest  de  VAmerique 
jmquau  59°  '60'  de  latitude  nord. 

'•  H  parait  quo  ceci  n'est  qu'une  consequence  naturelle 
des  stipulations  arretees,  car  les  cotes  de  la  SibeAe  sont 
baignees  par  la  Mer  d'Ochotsk,  la  Mer  de  Kamtschatka, 
et  la  Mer  Glaciale,  et  non  par  la  Mer  du  Sud  mentionnee 
dans  I'ArticIe  I"  de  la  Convention  du  5  (17)  Avril.  C'est 
aussi  par  la  i\Ier  du  Kamtschatka  on  I'Ocean  du  Nord, 
que  sont  baignees  les  lies  Aleutiennes. 

"L'iiitention  de  la   Russie  n'est  point   d'eutraver  la 
hbre  navigation  de  I'Ocean  Pacifique.     Elle  se  bonierait 
a  faire  reconnoitre  comme  bien  entendu  et  place  a  I'abri 
de^toute   espece  de    doute  le    principe,  que    depuis    le 
59°  30'  aucun  vaisseau  etranger  ne  pourrait  approcher 
de  ses  cotes  et  ses  iles,  ni  y  foire  la  chasse  ou  la  peche 
qu'a  la  distance  de  2  Heues  marines.      Ce  qui  n'empe- 
chera  pas  d'accueilhr  les  batimens  etrangers  avaries  ou 
battus  par  la  tempete." 

It  is  stated  in  Mr.  Blaine's  despatch  of  the   1 7th 
December,  1890,  that  this  Minute  or    Memoran- 
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dum  was  not  presented  at  the  time  of  the  exchange 
of  ratifications,  but  was  communicaled  a  fortnight 
afterwards.  It  does  not  appear  to  have  received 
any  acknowledgment  or  reply,  and  the  whole  pro- 
ceedings seem  to  have  been  entirely  informal. 

In  any  case,  neither  here,  nor  in  the  conversation 
with  Mr.  Adams  above  referred  to,  did  Baron 
Tuyll  suggest  that  Behring  Sea  was  closed,  or  that 
his  Government  claimed  a  marfrin  of  100  miles 
from  the  shores.  His  argument  was  that  the  Treaty 
did  not  apply  to  that  sea,  and  that  the  United 
States  were  remitted  there  to  the  ordinary  rights 
of  independent  nations  on  the  high  seas.  What  he 
says  as  to  the  reception  of  ships  in  distress  assumes 
that  ships  will  be  passing  ;  and  the  2  leagues  is 
treated  as  the  limit  of  territorial  jurisdiction. 

To  the  above  may  be  added  the  account  of  the 
same  transaction  which  is  given  by  the  Eussian 
writer,  Tikhmenieff: — 


Baron  Tuyll.  Avliile  avguiny,  that 
Behiiiii;-  Sea  Ava8  nnafiecttd  hy 
Treaty,  impliedly  admits  it  open  to 
tlio  AV{):ld. 


''  As  the  Convention  had  not  yet  been  ratified,  the  British  Case. 
Emperor,  on  the  representation  of  the  Company  that  ^Ppenrlix,  vol.  i. 
they  would  be  injured  by  that  part  of  tiie   Convention   ^'    " ' 
to  which  we  have  referred,  ordered  inquiry  to  be  made 
into  the  matter  by  a  Special  Commission.     In  the  Pro- 
tocol  of  the  Commission,  which  was   approved  by  the 
Emperor,  it  was  declared,  inter  alia,  that  the  provision 
of  the  Convention  granting  to  the  citizens  of  the  United 
States  tlie  right  to  fish  in  the  waters  of  the  Colony,  and 
to  trade  with  the  inhabitants  of  the  coast,  must  not  be 
imderstood  as  giving  them  a   right    to    approach    the 
coast  of  Eastern  Siberia,  and  the  Aleutian   and  Km*ile 
Islands,  which  had  long  been  recognized  by  the  other 
Powers  as  being  imder  the  exclusive  dominion  of  Russia, 
and  that  that  provision  only  appUed  to   the   disputed 
territory  on  the  north-west  coast  of  America,  between 
54°  40'  and  57°. 

"In  consequence  of  this  declaration  the  Head  of  the 
Foreign  Offi(^e  and  the  Commission  were  of  opinion  that 
iu  order  to  safeguard  the  rights  of  the  Company,  and  to 
obviate  the  possibility  of  the  Convention  being  wrongly 
interpreted,  the  Kussiau  Minister  to  the  United  States 
should  be  instructed  to  make  a  formal  explanatory  decla- 
ration on  the  occasion  of  the  exchange  of  the  ratifica- 
tions of  tlie  Convention.     The  Minister  reported  that  he 
did  not  see  his  way  to  carrying  out  these  instructions, 
and  that  the  only  way  in  Avhich  he  could  explain  the 
provision  in  question  to  the  Washington  Cabinet  was  by  a 
verbal  note  ;  he  added  that  a  formal  declaration  might 
give  rise  to  serious  disputes,  prevent  the  ratification  of 
the  Convention,  and  produce  an  eff"ect  which  was  not 
intended,  by  arousing  suspicions  which  would  otherwise 
never  be  entertained.    The  Convention  Avas  accordingly 
ratified." 
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tpon  the  subject  of  the  Report  of  (),e  Com- 
raittee  and  the  attempt  at  negotiation  which 
resnhed    fron,    it,    the     following     observations 


arise  :• — 


1.  That  the  Eussian-American  Company  were 
only  anxious  about  trade  and  fishing  on  the 
coast,  and  were  not  concerned  about^  Behrincr 
Sea.  •'^ 

2.  That  Baron  Tuyll  did  not  claim  for  Russia 
jurisdiction  of  any  kind  over  Behring  Sea  ;  for  he 
states  in  his  draft  note  that  Russia  would  be  satis- 
fied with  a  limit  of  2  marine  leagues  to  the  north 
of  59°  30'. 

3.  That  the  interpretation  of  the  words  "  Pacific 
Ocean  or  South  Sea,"  in  Article  I  of  the  Conven- 
tion, upon  which  the  Government  of  the  United 
States  now  base  their  argument,  was  first  suircrested 
after  the  conclusion  of  the  Convention,  and  with 
the  express  purpose  of  reconciling  the  Directors  of 
the  Eussian-American  Company^to   the   terms  of 
that  Article. 

4.  That  :\Ir.  Adams  declined   the  overtures  of 
Baron  Tuyll  and  the  interpretation  desired  to  be 
put  upon  the  Treaty,  and  that  the  Convention  was 
finally  ratified   in  its   original  terms,  without  ex- 
planation or  modification. 

5.  That  throughout  the  protests  and  negotiations 
which  preceded  the  Treaties  of  1824  and  1825, 
the  term  "  Pacific  Ocean  "  was  used  to  include' 
Behring  Sea,  and  the  term  "  Xorth-west  Coast " 
to  include  the  whole  west  coast  of  America  from 
Behring  Strait  to  51°  north  latitude. 

6.  That  no  distinction  is   drawn   in  the   Treaty 
with  Great  Britain  in  1825   between   Behrincr  Sea 
and   the    rest   of   the  Pacific    Ocean,  thouji  the 
attention  of    the    Eussian  Government  had  been 
forcibly  called  to  the  point  by  the   remonstrances 
of  the  Eussian-American  Company  (upon  the  con- 
clusion of  the  Treaty  with  the  United  States)  to 
the  advisability  of  excluding  certain  parts  of  the 
coasts  of  Behrin£T  Sea. 

It  would  seem  very  plain,   therefore,  that   the 
claim    to   maritime  jurisdiction   Avas    the    one    to 
which  both  England  and  the  United  States  attached 
importance  ;  that  against  it  their  protests,  which 
were     emphatic    and    unqualified,    were    mainly 
directed ;  and  that   they  demanded   and  obtained 
not  a  partial,  but  a  total  and   unconditional  with- 
drawal of  it. 
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From  tlie  considerations  referred  to  in 
chapter,  it  is  submitted  tliat  the  conclusions 
claimed  to  have  been  established  in  the  British 
Case,  as  stated  at  p.  5S,  are  fully  supported,  and 
that  the  further  evidence  which  has  been  adduced, 
clearly  shows  that  the  Ukase  of  1821 — the  first 
and  only  attempt  on  the  part  of  Eussia  to  assert 
dominion  over,  and  restrict  the  rights  of  other 
nations  in,  the  non-territorial  waters  of  the  North 
Pacific,  including  those  of  Behring  Sea — was  made 
the  subject  of  immediate  and  emphatic  protest  by 
Great  Britain  and  by  the  United  Slates.  That 
thereupon  Eussia  unequivocally  withdrew  her 
claims  to  such  exclusive  dominion  and  control. 


this  Bi'itif^Ji  Case,  p.  58. 
Conclusions. 


Eussia  with(lt-o\v  hor  claim  to  control 
of  Bcliring  So:\. 
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CHAPTER  III. 


Head  (C). —  The  question  whether  the  hothj  of  water 
now  known  as  Behrmg  Sea  is  included  in  the 
phrase  "  Pacific  Ocean,''  as  used  in  the  Treaty  of 
1825  between  Great  Britain  and  Bussia. 


The  Uniied  States'  Coxtextions. 

(1.)  United  States'  Case,  p.  26— 

■'Bv  which  term  [north-west  coast  of  tlie  American  Con- 
tinent] it  is  intended  to  designate  the  coast  between 
Prince  William  Sound  and  the  month  of  the  Columbia 
River." 

.2.)  United  States' Case,  p.  52—  ;• 

••  That  the  term  '  Great  Ocean,  commonlv  called  the  Pacific 
Ocean  or  South  Sea,'  used  in  Article  I  of  the  treaty  of 
182i  with  the  United  States,  and  the  term,  '  the  Ocean, 
commonly  called  the  Pacific  Ocean,"  nsed  in  Article  I  of 
the  Treaty  of  1825  with  Great  Britain,  did  not  apply  to 
and  include  Beriog  Sea,  is  shown  by  a  studv  of  'the 
maps,  charts,  and  wi'itings  of  navigators  at  the  time  of 
and  prior  to  the  negotiation  and  celebration  of  these 
treaties.  A  list  of  tbese  maps  and  charts  is  appended 
hereto,  and  a  careful  examination  of  the  same  is  invited. 
It  will  be  seen  from  them  that  the  best  geographers 
have  at  all  times  distinguished  this  body  of  water  from 
the  ocean  lying  south  of  it  by  conferring  upon  it  some 
separate  name,  in  most  cases  either  that  of  Sea  of 
Kamchatka,  Bering  Sea.  Xorth-eastern  Sea.  or  Eastern 
Ocean." 

(3.)  United  States'  Ca.se,  p.  57  - 

••  By  the  ukase  of  1821.  Russia  had  publicly  claimed  certain 
unusual  jurisdiction  both  over  Bering"  Sea  and  over  a 
portion  of  the  Pacific  Ocean,  yet  in  the  resulting 
treaties,  which  constituted  a  complete  settlement  of  all 
differences  growing  out  of  this  ukase,  no  reference  is 
made  to  this  jurisdiction  so  far  as  it  related  to  Bering 
Sen,  although  it  is  expressly  and  conspicuous! v  re- 
nounced as  to  the  Pacific  Ocean." 

(4.)   United  States'  Casc>,  p.  58— 

•'  Itappears  from  an  examination  of  the  correspondence  and 

treaties that  the  coasts,  interior  waters,  &c., 

upon  and  in  which  the  United  States  and  Great  Britain 
were  allowed  to  trade  for  ten  years  without  restrictions, 
were  limited  on  the  Avest  by  Takutat  Bay  and  Mount 
St.  Elias  ;  that  is  to  say.  that  this  right  was  restiicted  to 
the  coast-line,  concerning  tlie  owiurship  or  which  there 
may  have  been  some  possible  dispute."* 

*  Article  IT  of  tkc  Trcatv  of  1824.  and  ArticJc  VII  of  ^hc 
Treaty  of  1825.' 

('>.)  United  States'  Ca.se,  p.  69— 

"  That  the  body  of  water  known  as  Bering  Sea  was  not 
included  in  the  phrase  '  Pacific  Ocean.'  as  nsed  in  the 
treaty  of  1825." 

(6.)   United  Stai^es"  Case,  p.  297 — 

■  That  Bering  Sea  was  not  included  in  the  phrase  '  Pacific 
Ocean  '  as  nsed  in  the  ti-eaty  of  1825."  ;  • 

(7.)  United  States'  Case.  p.  302— 

'■  That  the  body  of  water  now  known  as  Beiiug  Sea  wgs 
■'  not  included  in  the  phrase  '  Pacific  Ocean,' as  nsec  in 
the  treaty  of  1825. ■■  "    •' 
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Summary  or  British  Reply. 


A  more  exhaustive  collection  of  Maps  and  Charts  proves  that 
"  Pacific  Ocean  "  includes  Behring  Sea.  Not  one  has 
been  found  which,  having  regard  to  the  relative  sizes 
and  positions  of  the  names,  is  an  authority  to  the 
contrary.  In  Charters  of  the  Russian  American  Com- 
pany, the  Kurile  Islands,  Avhich  lie  outside  Behrirtg 
Sea,  but  in  the  Pacific  Ocean,  are  said  to  be  in  "  North- 
Eastern  Ocean,"  or  North-Eastern  Sea  ;  the  identity 
of  which  with,  the  Pacific  Ocean  is  thus  demonstrated. 

Apart  from  the  evidence  afPordedby  Maps,  and  by  the  previous 
negotiations,  that  the  Avords  "  Pacific  Ocean  "  in  the 
Treaties  included  Behring  Sea,  the  same  is  proved  from 
the  Treaties  themselves.  Both,  for  ten  years,  throw 
open  to  the  subjects  of  the  Contracting  Powers  the 
harbours  on  the  north-west  coast;  Avhich  coast  is  not 
defined  by  interpretation  clause  ;  and  is  shown  by  the 
preliminary  correspondence,  and  by  Article  III  of  the 
1825  Treaty,  to  have  reached  to  Behring  Strait.  The 
throwing  open  of  the  harbours  assumes  the  right  of 
approach  thereto,  and  refutes  the  supposition  tl)at 
Behring  Sea  was  closed. 

The  interpretation  of  the  term  "  north-west  coast"   in   Con- 
tention (1.)  is  now  suggested,  without  reason  assigned, 
after  three  other  interpi-etations  had  been  been^  put 
forward  by  the  United  States,  and  answered  by  Great 
Britain,  in  the  correspondence  preceding  the  Arbitra- 
tion Treaty.     Two  of  the  three  do  not  reappear  in  the 
United  States'  Case  ;    and  the  survivor  which  forms 
Contention  (4.)  is  that   "north-west  coast"  in  both 
Treaties  means  what  is  called  in  the   Treaty  of  1825 
the  "  lisiere."     But  it  did  not  mean  this  in  the  Treaty 
of  1824  ;  for  no  "  lisiere  "  is  mentioned  therein,  or  was 
in  question  between  the  parties.     Nor  in  the  Ti-eaty  of 
1 825  could  "  north-west  coast "  have  meant  the  "  lisiere,' ' 
as  the  right  to  use  harbours  is  carefully  expressed  to 
be  reciprocal,  and  to  apply  to  both  Powers,  while  the 
"  lisiere  "  was  to  belong  exclusively  to  Ritssia.     Fur- 
ther, the  second  Articles  of  the  Treaties  bind  Russian 
subjects  not  to  land,  without  permission,  at  United 
States' and  British  establishments  on  the  "north-west 
coast." 

The  above  construction  of  ''  north-west  coast "  is  confirmed 
by  the  use  of  the  term-' north- western  coast,"  manifestly 
to  include  the  east  coast  of  Behring  Sea,  in  a  form  of 
Patent  prepared  by  the  Russian  Government,  pursuant 
to  the  Slave  Trade  Treaty  of  the  20th  December,  1841 ; 
and  by  the  use  of  the  term  "nortliwest  coast" 
in  Treaties  of  Commerce  between  Great  Britain  and 
Russia,  dated  the  llth  January,  1 843,  and  r2th 
Januarv,  1859. 


With  reference   to   the   above-quoted  assertions  (loiitcntioutluitgeogmplieraexciuift 

that  the  .  terms   -  Great  Ocean,   commonly  called  ^'ehring-  Sea  iVom  Pacific  Oceau. 

the  Pacific  Ocean  or  South  Sea,"  and  "  the  Ocean,  United  States' 
commonly  called  the  Pacific  Ocean,"  as  used  in  the  ^'^^^f  P-  ^2. 
Treaties,  are  shown  by  a  study  of  tlie  contempo- 
raneous Maps,  Charts,  and  writings  of  navigators 
not  to  liave  applied  to  or  to  have  included  Behring 
Sea,  the  following  observations  may  be  made. 

The  Maps  and  Charts,  of  which  a  list  is  given  in 
the  Appendix  to  the  United  States'Case,  are  said  to 
prove  that — 
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United  States' 
Case,  Appendix, 
vol.  i.  p.  265. 


Mr.    Blaine's     list    of     Maps 
incomplete. 


s    verv 


Appendix,  vol.  i. 
pp.  S6  et  seq. 


^ize  and  position  of  names  on  Mapx 
to  be  consddered. 


Many  autliOBtic  Maps  give  BoLring 
Sea  no  distinctive  name. 

Ibid.,  Tol.i,p.  94. 


*'  the  best  geographers  have  at  all  times  distinguished 
that  body  of  water  from  the  ocean  lying  south  of  it  by- 
conferring  upon  it  some  separate  name " 

This  list  of  Maps  is  the  list  inclosed  by- 
Mr.  Blaine  to  Sir  Julian  Pauncefote  in  his  letter 
of  the  17tli  December,  1890.  with  a  statement 
that  it  represented — 

"•  a  large  proportion  of  the  most  authentic  maps  pub- 
lished during  ninety  years  pnor  to  1825  in  Great  Britain, 
ill  the  United  States,  the  Netherlands,  France,  Spain, 
Germanv,  and  Russia." 

A  criticism  of  this  list  of  Maps  will  be  found 
in  the  Appendix  to  this  Counter-Case.  It  is 
sufficient  here  to  point  out  that  the  list  is  very 
incomplete,  and  that  a  great  many  Maps  which 
should  undoubtedly  liave  come  to  the  notice  of 
the  compiler  are  omitted  therefrom,  as  in  some 
cases  but  a  single  Map  is  quoted  from  an  Atlas 
containing  other  Maps  so  marked  as  to  tell 
against  the  contention  which  it  is  endeavoiired 
to  maintain. 

Neither  has  any  attention  been  paid  by  the 
compiler  of  the  list  to  the  relative  sizes  of  the 
characters  in  which  the  names  quoted  by  him 
appear  on  the  Maps  cited,  nor  to  the  positions 
which  these  names  occupy.  An  examination  of 
these  points,  on  such  of  the  Maps  included  in 
the  list  as  have  been  obtained  in  identical 
editions,  show,  in  fact,  that  in  a  large  proportion 
of  instances  the  names  Sea  of  Kamtchatka,  &c., 
mentioned  in  quoted  Contentions,  are  so  placed 
as  to  refer  merely  to  limited  portions  of  the  body 
of  water  now  known  as  Behrinij  Sea. 

A  list  of  Maps  contained  in  the  Appendix  to 
this  Counter-Case,  in  the  compilation  of  which 
no  special  selection  has  been  made  other  than 
that  relating  to  their  date  of  publication,  appears 
in  fact  to  show  that,  in  more  than  half  of  the 
authentic  Maps  relating  to  the  period  in  question, 
Behring  Sea  appeared  without  any  distinctive 
name. 

Though  described  bv  Mr.  Blaine  as  showing 
"  the  opinion  of  a  large  part  of  the  civilized 
world''  during  the  ninety  years  prior  to  1825,  it 
is  therefore  submitted  that  this  de.'cription  is 
inaccurate. 

It  is  in  the  Case   of  the   United   States  further 
affirmed   that  the   term  "  Xorth-eastern   Sea,'"'    or 
"  Eastern  Ocean,"  is   an   alternative  name  for  the 
Case,  pp.  5.S,  3").    body  of  water  now  generally  knov>-n   as  Behring 
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Sea.  It  is  necessary  on  tlie  part  of  the  United 
States  to  assnme  this  position,  because  of  the 
mention  made  of  the  "  North-eastern  Ocean  *'  and 
'■' Korth-eastern  Sea"  in  the  first  and  third  Ciiarfers 
of  the  Eussian-American  Compan}^  in  which  these 
terms  are  employed  in  defining-  the  field  of  the 
operations  of  that  Company  ;  and  the  use  of  the 
terms  mentioned  in  these  Charters  is  referred  to 
in  the  Case  of  the  United  States  as  supporting  its 
contention.  But  on  turniniv  to  the  correct  trans- 
lation  of  the  Charter  of  1799,  it  -will  be  found  that 
the  Company  is — 

'••to  enjoy  the  profits  of  all  industries  and  establish- 
luents  now  existing  on  the  north-eastern  coast*  of 
America,  from  the  aforesaid  o5°  to  Behring  Strait,  and 
beyond  that  strait,  as  well  as  on  the  Aleutian,  and  Kunlc 
Islands,  and  the  other  islands  situated  in  the  Norih-Easicr.t 
Ocean" 

In  section  1   of  the  third  Charter,  the  Eussian- 
American  Company  is  referred  to  as  being — • 

"  established  for  trading  on  the  continent  of  Norths- 
Western  America  and  on  the  Aleutian  and  Kurile 
Islands,  as  in  cveiy  part  of  the  North-Eastern  Sea,"  Sec. 


Ante,  p.  11. 


United  States' 
Case,  p.  28. 


"  Eastern 


The  above  quotations  are  destructive  of  the 
conclusion  endeavoured  to  be  established.  It  is 
evident  from  both  passages  that  the  term  "  North- 
Eastern  Ocean"  or  "North-Eastern  Sea '"  was 
employed  ]\ot  as  a  special  designation  of  Behring 
Sea,  but  as  a  svnonvm  of  Pacific  Ocean.  The 
Kurile  Islands  are  in  the  Pacific  Ocean,  but 
whollv  outside  Behrino-  Sea. 

With  reoard  to   the   alternative  term '•  Eastern 
Ocean,"  two   authorities  are  quoted  in  the  Case 
of  the  United  States  with  the  object  of  shovving 
that   by    this  name   Behring  Sea   was   indicated.  United  States' 
viz.,  "  Coxe's  Eussian  Discoveries,"  and  a   globe  ^^''^'  P-  ^•^• 

.T  -I-        T  T         T-,^^,-        T^         1        .,     I  bid,  Appendix  I, 

by  D.   Adams,  London,  dated  1/9^     lor  details  ,-,.290. 
respecting    these,    the  Appendix  to  this  Counter-  Appendix,  vol.  i, 
Case  must  be  referred  to.     It  may  here  be  stated,  ^^      ' '      '' 
however,  that  in  Coxe's  work,  "Eastern  Ocean  "  is 
again  found  to  be  a  synonym  for  the  Pacific  Ocean, 
and  that    the    names    upon  the  globes  published 
by  Adams  do  not  appear  to  throw  any  light  upon 
the  matter. 

From   the   notes   given    in   the    Appendix,   the  Ibid.,  pp.  lOlJ,  104 
meaning   of  the    term  "Eastern    Ocean"  (which 
though  comparatively  seldom  used,  is  to  be  found 
on  some  Maps)  is  clearly  shown  to  be  synonymous 
with  the  Pacific  Ocean.     Attention  is  particularly 

*  Seep.  1]. 


"North -Eastern  Sea"  (or  Ocean) 
means  Pacific  Ocean,  as  is  proved 
by  inclusion  of  Kivrile  Islands 
therein. 


Ocean "    means     Pacific 
Ocean. 
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j.p.  88,  8?. 


Bays  and  gulfs  are  none  the  less  part 
of  the  main  sea  for  having  a  specific 
name,  e.g..  Bay  of  Biscay  and  Gulf 
of  Lvons. 


British  Case, 
Appendix,  vcl.  ii, 
_,  ^  Part  III,  p.  4. 

Commander  Islands  are  described  in 
the  treaty  of  1867,  as  in  Pacific 
Ocean. 


drawn  to   the  several  Eussiau    Maps    there  enu- 
merated. 
Biiti>h  Case,  Any    argument    founded  on  the  use  of  a  par- 

-  cili'tccrslatcs""  ^i^^ilar  name  by  geographers  may  be  conclusively 
No.  1  (18D1)."       answered  by  the   following  quotation  from  Lord 
Salisbury*.-;    despatch,    dated    the   21st    February, 
1891:  — 

'•  But  I  am  not  prepared  to  admit  the  justice  of  Mr. 
Blaine's  contention  that  the  words  *  Pacific  Ocean '  did 
not  include  Behring   Sea.     1  believe  that  in  common 
parlance,  then  and  now,  Behiing  Sea  was  and  is  part  of 
the  Pacific  Ocean  ;  and  that  the  latter  words  were  used 
in  order  to  give  the  fullest  and  widest  scope  possible  to 
the  claim  which  the  British  negotiators  were  solemnly 
recording  of  a  right  freely  to  navigate  and  fish  in  every 
part  of  it,  and  throughout  its  entire  extent.     In  proof 
of  the  argument  that  the  words  '  Pacific  Ocean  '  do  not 
include  Behring  Sea,  Mr.  Blaine  adduces  a  long  list  of 
Maps   in   which    a   designation    distinct   from   that   of 
•Pacific    Ocean'   is    given    to    Behring    Sea;     either 
'  Behring  Sea,'  or  '  Sea  of  Kamschatka,'  or  the  '  Sea  of 
Anadir.'      The  argument  -will  hardly  have  any  force 
imless  it  is  applicable  with  equal  truth  to  all  the  other 
oceans  of  the  world.     But  no  one  will  dispute  that  the  - 
Bay  of  Biscay  forms  part  of  the  Atlantic  Ocean,  or  that 
the  Gulf  of  Lyons  forms  part  of  the  Mechterranean  Sea; 
and  yet  in  most  Maps  it  will  be  found  that  to  those 
portions  of  the  larger  sea  a  separate  designation  has  been 
given.     The  question  whether  by  the  words  '  Pacific 
Ocean  '  the    negotiators   meant  to   include  or  exclude 
Behring  Sea  depends  upon  which  locution  was  esteemed 
to  be  the  correct  usage  at  the  time.     The  date  is  not  a 
distant  one,  and  there  is  no  ground  for  suggesting  that 
the  usage  has  changed  since  the  Anglo-Russia  Treaty 
of  1825  was  signed.     The   determination   of  this  point 
will  be  most  satisfactorily  ascertained  by  consulting  the 
ordinary  books  of  reference.     I  append  to  this  despatch 
a  list  of  some  thirty  works  of  this  class,  of  various  dates 
from  1795  downwards,  and  printed  in  various  countries, 
Avhich  combine  to  show  that,  in  customary  parlance,  the 
words  '  Pacific  Ocean '  do  include  Behiing  Sea.' 

The  list  referred  to  in  the  above  quotation 
has  been  greatly  increased,  and  is  printed  in  an 
Appendix  to  this  Counter-Case.  The  special 
attention  of  the  Arbitrators  is  invited  to  the 
language  of  the  various  authors  cited,  which 
leaves  no  doubt  whatever  but  that,  at  the  date 
of  the  Treaty,  Behring  Sea  was,  as  it  still  is, 
regarded  by  geographers  as  part  of  the  Pacific 
Ocean. 

The  language  of  the  Treaty  of  Cession  of 
Russia  to  the  United  States  in  the  year  1867  is 
entirely  in  accordance  with  the  contention  of  Her 
Majesty's    Government;     for    in    that    document. 


Appendix, 
vol.  i,  pp.  86  et 
seq. 
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it  will  be  found  that  the  Commander  Islands  are 
properly  described  as  being  in  the  Pacific  Ocean. 

An  attempt  is  apparently  made  in  the.  case  of 
the  United  States  to  support  the  theory  that 
Behring  Sea  is  a  body  of  water  distinct  in  its 
nature  from  the  Pacific  Ocean,  by  the  terms  in 
which  the  geographical  sketch  of  this  sea  are  set 
out  in  the    opening    pages.       The    geographical 

sketch    there  given,    though  brief,    is,   it   is   sub-  in  United  Statos"  Case, misleading, 

mitted,  essentially  misleading  in  its  character. 

On    p.    13    of    the    United   States'    Case,    the  Uuited  States- 

.-,.-,-,  ^^      r       Case,  p.  13, 

Peninsula  of  Alaska  is  described,  apparently  for 

the  single  purpose  of  stating  that  in  it  there 
are— 

**  low-lying  marshy  gaps  which  form  portages  used  by 
the  natives  for  carrying  their  boats  across  from  the 
Pacijic  Ocean  to  Bristol  Bay."" 

As  authority  for  this  statement  Eeclus' 
•*  Geographic,"  vol.  xv,  p.  201,  is  cited;  but,  on 
turning  to  this  work,  we  find  that  the  passage 
thus  paraphrased  actually  reads  as  follows  : — 

'*■  .  .  .  .  Les  montagnes  peninsulaires  de  I'Alaska 
....  sont  coupees  de  distance  en  distance  par  des 
senils  tres  has,  des  portages — en  Russe  'perenossi' — 
que  j.es  bateliers  pratiquent  en  effet  pour  le  transport  de 
leurs  barques  (Vtm  versant  h  Vantre  versanti 

Eeclus,  in  fact,  makes  no  mention  in  this  con- 
nection of  the  Pacific  Ocean  or  of  Ikistol  Bay ; 
nor  does  he  convey  the  impression  that  Bristol 
Bay  is  no  part  of  that  ocean. 

Eespecting  the  connection  of  Behring  Sea  with  Ibid.,  p.  14. 
the  main  body  of  the  Pacific  Ocean,  it  is  further 
stated    in    the    sketch,    with    reference    to    the 
Aleutian  Islands,  that — 

*'  the  straits  or  passes  separating  the  islands  arc  of 
various  widths,  those  in  the  easterly  half  being  generally 
narrow  and  but  few  of  them  available  for  navigation. 
Tlie  most  important  arc  Unimak  Pass,  11  miles  Avido, 
and  Am.idvta  or  '  Seventy-two '  Pass,  42  miles  wide." 

This  a£>'ain  is  mislsadino-. 

Tlie  largest  of  the  Aleutian  Islands  are  near, 
the  coast  of  America.  In  proceeding  westwards 
they  become  smaller,  and  the  o])enings  between 
them  "wider,  until  they  end  at  Attn  Island,  GOO 
miles  from  the  extremity  of  the  Peninsula  of 
Kamtchatka;  and  370  miles  from  the  nearest 
part  of  that  land.  In  the  Fox  Islands,  forming 
the    eastern   group   of  the   Aleutians,    there    are 
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€K  l.OCO  liiiles  between  Western  eml 
of  Fox  Islands  ;uid  coast  <:»f  Asia 
d68  are  sea. 


Esara»K>ti«»ii  of  'rreatier<  of  1S24  and 

182:>. 


only  a  few  straits,  the  most  important  being 
the  Unimak,  11  miles  ^vide ;  but  Akutan  and 
Unalga  Passes  are  also  navigable. 

The  following  is   a  list    of  the    openings   into 


Behring  Sea : — 


Unimak  Pass   . . 
Akutan  Pass    . . 
Unalga  Pass     . . 
Umnak  Pass     . . 
Adagakh  Island  (\Yestern  of  Fox  Islands)  to 

Kasamil  Island 
Kao-amil    Island   to    Ctmginadak    Island   (2 
openings)       .  .  •  •  • •  •  •  •  • 

Chnginadak  Island  to  Yunaska  Island 
Yunaska     Island    to    Amukhta    Island    (2 

openings) 
Amukhta  Pass. . 
Si^uam  Pass    . .  • .  •  •  •  •  •  • 

Amlia  Island  to  Atka  Island 

Atka  Island  to  lanaga  Island  (9  openings). . 
lanaga  Island  to  lUakh  Island 
Illakh  Island  to  Ugidakh  Island      . . 
Amatignak  Island  to  Amchitka  Island 
Amchitka     Island     to     Kyska    Island     (3 

openings) 
Kvska  Island  to  Bouldir  Island 
Bouldir  Island  to  Semitchi  Islands  . . 
Semitchi  Islands  to  Attn  Island 
Attn  Island  to  Copper  Island 
Copper  Island  to  Behring  Island 
Behring  Island  to  Kamtchatka 

Total 


Geographical 
miles. 


•2t 


18 

15 

11 
35 
12f 

li 

22 

l^ 

9 
50 

23^ 
64 
52 
15 
190 
26 
95 

684 


It  is  thus  seen  that,  on  the  southerly  limit  of 
Behring  Sea,  from  the  western  end  of  the  Fox 
Islands'  to  the  coast  of  Asia,  a  distance  of  some 
1,0G0  geographical  miles,  there  are  about  660 
miles  of  sea,  being  nearly  two-thirds  of  the  entire 
distance. 


TvejKtr  of  1824  siunnwiized. 


HavinjT  shown  in  the  last  Chapter  that  the  whole 

sea  area  comprised  in  the  Ukase  of  1821  was,  from 

first  to  last,  without  exception  of  Behring  Sea,  the 

subject  of  the  negotiations  resulting  in  the  Treaties 

of  1824  and  1825  ;    and  having  now  shoAvn  that, 

by  the  usage  of  geographers,  the   term  "  Pacific 

Ocean  "  includes  Behring  Sea,  it  is  of  importance 

to  examine  the  Treaties  themselves. 

^^j  The  first  is  that  between  the  United  States  and 

British  Ca^e.  p.  52.  j^us^ia      By  Article  I,  it  is  agreed  that  in  any  part 

^infifpenil^"'   of  the  Pacific  Ocean  the  citizens  or  subjects  of  the 

—  -  --     two  Powers  are  not  to  be  disturbed  in  navigation  or 


vol.  ii.  Part  III 
p.  12 


fishing,  or  in  resorting  to  the  coasts,  on  unoccupied 
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points,   for    the    purpose    of    trading    with    the 
Datives.     By  Article  II,  United  States'  citizens  are 
not  to  resort  to  any  point  where  there  is  a  Eussian 
estabUshment,  without  permission  ;    nor  are  Rus- 
sian subjects  to  resort  without  permission  to  any 
estabUshment  of  the  United  States  on  the  north- 
west coast.     By  Article  III,  establishments  are  not. 
to  be  formed  on  the  north-west  coast  of  America, 
by  United  States'  citizens  to  the  north,  or  by  Eus- 
sian subjects  to  the  south,  of  latitude  54°  40'.     By 
Article  TV,  during  a  term  of  ten  years,  the  ships  of 
both   countries   may  reciprocally  frequent  the  in- 
terior seas,  gulfs,  harbours,  and  creeks  upon   the 
coast  mentioned  in  the  preceding  Article,  for  fish- 
ing and  trading  with  the  natives. 

The  effect  of  Article  IV,  as  far  as  United  States' 
citizens  are  concerned,  is  that  they  may  for  ten 
years  frequent  the  interior  seas,  &c.,  on  that  part 
of  the  north-west  coast  assigned  to  Eussia.  The 
liberty  to  do  this  assumes  that  the  outer  seas, 
which  afford  access  to  the  interior  seas,  are  not 
closed.  If,  then,  the  north-west  coast  includes  the 
«3oast  of  Behring  Sea,  neither  that  sea,  as  a  whole, 
nor  a  margin  of  100  miles,  was  closed.  The  sup- 
position that  it  was  closed  necessitates  a  restricted 
interpretation  of  the  term  "north-west  coast"  :  a 
necessity  to  which  the  United  States'  Govern- 
ment and  their  advisers  have  shown  themselves 

fully  alive. 

It  is  proved  in  tlie  British  Case,  by  numerous  l^^ltisU 
extracts  from  the  correspondence  which  preceded 
the  Treaties,  that  the  words  ''  north-west  coast " 
were  used,  throughout  the  negotiations,  to  include 
not-  less  than  the  whole  of  the  North  American 
coast  from  Behring  Strait  to  latitude  51^  north. 

On  what  the  definition  of  '•  north-west  coast  "  in 
Contention  (1.)  is  founded,  the  United  States'  Case 
does  not  explain.     If  the  framers  of  the  Treaty  of 
1824  had  meant  to  limit  this  very  general  term  to 
the  coast  between  Prince  William  Sound   and  the 
Columbia   Eiver,   an   interpretation   clause   might 
have  been  expected.     Perhaps  more  need  hot  1)6 
said  of  this  definition  than  that  it  is  produced  now. 
after   three  other  interpretations   of  the  term  m 
dispute  had  been  put  forward  by  the  United  States 
in  the  correspondence  preceding  the  Arbitration 
Treaty,  and  answered  by  the  British  Government. 

In  a  despatch  to  Sir  J.  Pauncefote,  dated  the 
30th  June,  1890,  Mr.  Blaine  criticizes  the  Treaties 
of  1824  and  1825,  and  says  it  is  "  plain  "  that  they 


If  "  north-west  coast "  iuchules 
Behrinp;  Sea  coast,  Bchvini;-  Soa  i« 
ill  Pacific  Ocean. 


Case,  p.  00. 
"North-west  coast"  was  used  tlirougU- 
out  preliminary  negotiations  to  in- 
clude coast  from  Behring  Strait  t«> 
latitude  bV  north. 


Diliuitiou  in  Contention  (1.)'  pr»»- 
pounded  after  three  others  had 
been  answered  in  coiTespondoneo. 


.•  .*. 


On  the  30th  June,  l^^l^O,  Mr.  Blame 
thought  it  "plahi"  that  "  north- 
Avest  coast"  was  only  from  50-  to 
GO"  north  latitude. 


Ri-itish  Case, 
Appendix,  vol.  iii. 
"United  States 
No.  2  (1890)," 
No.  497,  p.  504. 
But  on  the  17th  December,  1800,  he 
iiu'hided  ei^ht  more  degrees. 

Ibid.,  "  United 
States  No.  1, 
(1891),"  No.  37, 
p.  88. 


Contention  (4)  limit.s  "  north-west 
coast"  to  the  "lisiere  "  as  defined 
in  Treaty  of  182o. 


But  the  '•  lisiere  "  is  not  mentioned  in 
Treaty  of  1824  :  nor  had  its  final 
limits'  been  proposed ;  and  nego- 
tiations for  Treaty  of  1825  had 
been  suspended. 
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both  limited  the  "  north-west  coast  "  to  the  coast 
between  50^  and  60^  north  latitude.  But  in 
another,  dated  the  17tli  December,  1890,  where  he 
discusses  the  meaning  of  "  Pacific  Ocean "  and 
"  north-west  coast "  at  length,  observing  that  the 
dispute  as  to  the  former  phrase  "  prominently  in- 
volves "  the  meaning  of  the  latter,  he  contends  that 
"  north-west  coast "  means  the  coast  from  42°  to 
60"  north  latitude.  Neither  contention  has  been 
thought  worthy  of  insertion  in  the  United  States' 

Case. 

The  remaining  interpretation  has  survived  in  the 
form  of  Contention  (4.).  The  coast-line  therein 
referred  to  is  plainly  the  "  lisiere  "  defined  in  the 
Treaty  of  1825.  This  is  the  narrow  strip  of  coast 
from  56^^  north  latitude  to  the  point  of  intersection, 
of  the  141st  degree  of  west  longitude.  But  that 
the  words  "  north-west  coast,"'  as  used  in  the 
Treaty  of  1824,  do  not  mean  the  "lisiere"  .so 
defined,  is  evident  from  this  one  consideration ; 
that  the  limits  of  that  "  Hsiere,"  finally  adopted, 
and  embodied  in  the  Treaty  of  1825,  had  not  even 
been  proposed  when  the  Treaty  of  1824  was 
sio-ned  ;  and  all  negotiations  between  great  Great 
Britain  and  Kussia  had  been  suspended.  This  Treaty 
bears  date  the  17th  April,  1824,  and  naturally 
contains  no  mention  of  any  "  lisiere."  A  "  lisiere  " 
had  been  under  discussion  between  the  British  and 
Eussian  Governments,  of  which  the  boundaries 
were  from  time  to  time  variously  defined  by  "  pro- 
jet"  and  "  contre-projet  " ;  but  no  one  of  these 
definitions  had  taken  the  shape  finally  agreed  on, 
even  as  late  as  the  8th  December,  1824,  when  Mr. 
G.  Canning  wrote  to  Mr.  S.  Canning  as  follows  : — 


Great  Biitain  proposes  to  adopt 
Article  IV  of  American  Treaty, 
■with  its  reciprocal  liberty  of  access 
to  north-Avest  coast. 

British  Case, 


"  We  are  content  also  to  assign  the  period  of  ten 
years  for  the  reciprocal  liberty  of  access  and  commerce 
with  each  others  territones,  Avhich  stipulation  may  be  best 
stated   precisely  in    the  terms   of  Article   IV    of    tlie 


Appendix,  vol.  ii,  American  Convention." 
Part  I,  p.  74. 


But  the  '■'  lisiere  "  was  to  belong  to 
Russia. 


Thi  shows  that  Mr.  Canning  did  not  understand 
the  term  "  north-west  coast  "  to  be  confined  to  the 
"  lisiere,"  the  proposals  relating  to  which  had  one 
unvarying  condition,  namely,  that  it  was  to 
belong  to  Eussia.  Had  the  term  been  so  con 
fined,  the  careful  provision  of  Article  IV,  that 
"  the  ships  of  both  Powers,  or  which  belong  to  their 
citizens  or  subjects  respectively,  may  reciprocaUy 
frequent,  without  any  hindrance  whatever,  the 
[249]  H 
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interior  seas,"  Szc,  beroines  meaningless  as  far  as 
any  advantage  to  Eussia  is  concerned.  Further, 
Article  II  concludes  thus  : — 

"Reciprocally,  the  subjects  of  Russia  shall  not  resort, 
without  permission,  to  any  establishment  of  the  United 
States  upon  the  north-west  coast  J' 

Passiuj?  now  to  the  Treaty  of  1825,  Mr.  Blaine, 
ill  the  despatch  of  the  17  th  December,  1890,  above 
mentioned,  says : — 

"  I  quote  the  first  Articles  of  each  Treaty,  for,  to  all 
intents  and  purposes,  they  are  identical  in  meaning', 
thougli  differing  somewhat  in  phrase." 

If,  then,  the  considerations  set  forth  above  have 
any  weight  as  showing  that,  in  the  first  Treaty, 
"Pacific  Ocean*  includes  Behring  Sea,  they  have 
the  same  weight  as  showing  that,  in  the  second 
Treaty,  "  Pacific  Ocean  "  includes  Behring  Sea. 

Article  II,  likewise,  is  in  substantially  the  same 
form  in  each  Treaty,  that  of  1825  concluding 
thus  : — 

"  Russian  subjects  shall  not  land  without  permission 
at  any  British  establishment  on  the  north-west  coast." 

Therefore,  "  north-west  coast "  here,  too,  cannot 
mean  the  "  lisiere." 

Article  III,  in  the  original  French,  begins  : — 

"  La  hgne  de  demarcation  entre  les  possessions  dos 
Hautes  Parties  Contractantes  sur  la  cote  du  continent 
(xt  les  lies  de  TAmerique  nord-ouest,  sera  tracce  ainsi 
qu'il  suit :  " 

The  line  is  then  defined.  It  runs  from  an  initial 
point,  described  as  being  situated  in  54*  40'  north 
latitude,  to  the  Arctic  Ocean. 

Article  IV  defines  the  boundary  between  the 
narrow  strip  of  coast  already  referred  to  as  allotted 
to  Russia  and  the  British  possessions.  The  strip 
is  described  as — 

"la  lisiere  de  cote  mentionnce  ci-dessus  romme  devant 
appavteiiir  a  la  Russic." 

Articles  V  and  VI  ])otli  distinouish  between 
"  cote  "  and  '•  lisiere." 

Article  VII  closely  corresponds  with  Article  IV 
of  the  first  Treaty,  being,  as  Mr.  Blaine  says  (here 
agreeing  with  Mr.  Canniiig),  "  practically  a  repeti- 


Furtlier,  Article  II  ot  American 
Treaty  gives  Russian  .subjects 
access  to  Lhiited  States  establisli^ 
ments  on  north-west  coast. 


Mr.  Blaine  says  fii'st  Articles  of  each 
Treaty  are  identical. 

Biitish  Case,  p.  63. 
For  the  original 
text,  see  Appendix, 
voL  ii.  Part  III, 
p.  2. 

British  Case, 
Appendix,  vol.  iii. 
"  United  States 
No.  1  (1891)." 
p.  .38. 

TluTf^fore,  if  one  includes    Behring 
Sea.  the  other  does. 


vVvticle  II  of  1825  Treaty  speaks  of 
Ihitish  estalilishments  on  "  north- 
west c()ast,'"provingthat  that  coast 
was  not  confined  to  the  "lisiere." 


Mr.  Blaine  agrees  with  ^h.  Canning 
that  Article  VH  of  Ih-itish  Treaty 
is  "practically  a  repetition"  ot 
Arti(dc  IV  ot"  American  Treaty. 


tion"  of  it.     According    to   Contention    (4.),   the  Appendix,  Vol.  iii. 

riu'ht  given  by  both  Articles  to  frequent  harbours  '-United  States 

°      ^  ,         1    ,  •  No-  -  (1890)," 

refers,  not  to  the  whole  coast  mentioned  in  Article  p.  504. 
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III,  but  lo  ithe  '•  li;siere."  But  the  word  used  in 
.Irticle  VII  is  *•  cote,"'  not  '•  lisiere  "  ;  and  the 
eflect  of  Contention  (4-.)  is  to  destroy  the  reciprocal 
character  of  that  Article. 

Eecurring  to  the  expression  "  north-west  coast ' 

or   "  north-west   coast  of    America,""   it  is    rarely 

Meani.,- of  ••  north-west  c-oa«f'  that  the  expression   in   either   form  is  found  as  a 

__ geographical  term,  or  that  its  precise  signification 

British  Case,  p.  06  is   specially    defined    in    words.      One  instance  is 

*^'^'  the    definition    given  by   Greenhow,    and    quoted 

at  p.  66  of  the  British   Case,  which   corresponds 

precisely  with  the  position  maintained    by  Great 

Britain.     The  term  is  not  often  found  on  Maps, 

^        1       '     1  x-  •  •  •  ,  ^^^it  a  somewhat    extended    examination  of  these 

(jrreeuJiow  s  detiuitiou   agrees   with  i      i    • 

Britisli  constnictiou.  has  resulted  in  the   discovery   of  a  few   instances 

of  its   use,  at  dates   both   before    and   after   that 

of  the  Treaty  of   1825.     From   an  inspection    of 

these  Maps,  it  is  quite  apparent  that  the  expression 

was  emplo}'ed  in  a  very  lax  and  general  sense,  and 

Appendix,  vol.  i,    without  precision  of  meaning  in  respect  to  lines  of 

^*^''     '^~      '  latitude  and  longitude. 

Moreover^  the  words  "  North-west  coast  of 
America  "  will  be  found  in  the  foUowino-  instances 
to  have  been  used  by  Eussia  and  the  United  States 
for  the  purpose  of  defining  international  relations 
under  cii'cumstances  which  make  it  evident  that 
they  were  understood  by  the  Contracting  Parties 
as  including  the  eastern  coasts  of  Behring  Sea. 
Slave  Trade  Treaty  of  1841.  For  instance,  by  Treaty  of  the  20th  December, 

1841,  between  Great  Britain,  Austria,  France, 
Prussia,   and   Eussia,   for   the  suppression   of   the 

Hei-tslet's  Slave  Trade,  it  is  provided  (Article  IV)  that — 

Commercial 

Treaties,  vol.  vi, 

p.  5.  ••  iu  no  case  shall  the  mutual  right  of  search  be  exercised 

Ibid.,  p.  19.  .^^pQjj  ^}jg  g,|j|pg  Qf  ^y^j.  q£  ^j^g  High  Contracting  Parties." 

By   section   8    of  Annex   (B)    to   that   Treaty, 
"  Instructions  to  Cruizers,"  this   exemption  is   ex- 
tended to  vessels  of  the  Eussian-American   Com- 
ll)itl..  p.  !,>5(.:.  pany,   and    such  vessels    are    to  have    a   Eussian 

Patent,  '-'  which  shall  prove  their  origin  and 
destination."  The  form  of  Patent,  which  is  set 
out  in  Hertslet's  Commercial  Treaties,  recites  this 
section,  and  proceeds  : — 

* 

"  Upon  this  ground  the  Administration  of  the  Russian- 

Ameiican  Company,  being  about  to  chspatch  their  ship 

named  ,  built  iu  the  year  , 

of  tonnage,  and  commanded  by  . 

to  tile  \orth-i  Western  ':o'(s(  of  America   to   tlie   colouieis 

[249]  H  2 
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settled  there,  with  the  right  to  enter  all  ports  and 
harbours,  which  necessity  may  require,  considers  it  con- 
formable to  the  above  cited  Article  of  the  Instruction? 
that  besides  the  patent  authorizing  the  hoisting  of  the 
Russian  flag  by  merchant-ships  in  general,  the  said  ves- 
sel of  the  Company  should  be  provided  witli  this  special 
patent  to  secure  her  against  the  visit  of  the  cruizers  of 
the  (A^ntracting  Powers." 

This  is  a  document  prepared  by.tlie  Eussian 
Government  wliich,  under  tlie  term  "  North- 
western coast,"  plainly  includes  the  eastern  coast 
of  Behring  Sea ;  for  if  not  it  must  have  been 
intended  tliat  a  vessel  bound  for  the  eastern 
coast  of  that  sea  was  not  to  have  a  Patent,  and 
was  to  be  exposed  b}^  its  Government  to  the 
risk  of  search,  though  the  Treaty  authorized  its 
exemption. 

The  Treaty  of  the  11th  January,  1843,  between 
Great  Britain  and  Eussia  (Article  XII)  says —  Commercial 

.  ,   Treaties,  vol.  vi, 

"  It  IS  understood  that,  in  regard  to  commerce  and  p_  7^57 

navigation  in  the  Russian  possessions  on  the  north-west 
coast  of  America,  the  Convention  concluded  at  St.  Peters- 
burgh,  on  tiie  16th  (28th)  February,  1825,  continues  in 
force." 


In  this  Treaty,  "North-westernCoast" 
includes  coast  of  Behiing  Sea. 


Treaty  of  1843. 


Ibid.,  vol.  X, 
p.  1063. 


The  presumption  is  strong  that  "  North-west 
coast"  in  1843  meant  exactly  what  "North- 
western coast"  meant  when  used  by  Eussia  m 
1841. 

The  Treaty  of  the  12th  January,  1859,  between 
Great  Britain  and  Eussia  (Article  XIX)  says) — 

'•  In  regard  to  commerce  and  navigation  in  the  Rus- 
sian possessions  on  the  North-West  Coast  of  America, 
the  Convention  concluded  at  St.  Petersburgh  on  the 
10th  (28th)  February,  1825,  shall  continue  in  force." 

By  Article  XXII  this  Treaty  lasts  for  ten  years 
(therefore  till  after  1867). 

It  cannot  be  denied  that  subsequently  to  this 
Treaty  (as  well  as  before),  and  down  to  the  year 
1867  (the  date  of  the  cession  of  Alaska  to  the 
United  States),  vessels  carrjdng  the  British  flag 
were,  without  let  or  hindrance  from  Eussia, 
navigating,  fishing,  and  trading  in  the  waters  of 
Behrino"  Sea. 

Further  evidence  that  no  distinction  was  drawn 

by  the    United   States'  Government  between  the 

coasts  of  Behring  Sea  and  those  of  the  rest  of 

the   Pacific   is   afforded   by  the   Notice  which   is 

referred  to  at  p.  59  of  the  United  States'   Case, 

and  is  printed  in  full  in  United  States'  Appendix,  United  States* 

1    •  ni        mi      XT     •  1.1  Case,  p.  oJ). 

vol.  1,  p.  91.     ilie  Notice  which  was  pubhshed  on  Appeudi.x,  vol. 

p.  91. 


Treaty  of  1859. 


British  vesselsnavigatcdBehringSea 
without  hindrance  throughout  the 
Russian  domination  in  Alaska. 
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A  Notice  by  the  United  States  in 
1845  assumes  that  the  Treaty  of 
1S24  includes  the  whole  Russian- 
Aniciican  coast  north  of  lati- 
tude oi'  40'. 


Documents  cited  to  show  Russian 
assertions  of  control  over  Behiing 
Sea, prove  none,  interpolations  ex- 
punged. 


llie  2()tli  September,  1845,  at  the  request  of 
liussia  by  the  United  States'  Government,  is  as 
follows  : — 

'•  The  Russian  Minister  at  Washington  has  informed 
the  Secretary  of  State  that  the  Imperial  Uovernmeut, 
de.su-ous  of  afl'ording  official  protection  to  the  Russian 
teriitories  in  North  America  against  the  infractions  of 
foreign  vessels,  has  authorized  cruizers  to  be  established 
for  this  purpose  along  the  eoa.st  liv  the  Russian- American 
Company. 

"  It  is,  therefore,  recommended  to  American  vessels  to 
be  careful  not  to  violate  the  existing  Treaty  between 
the  two  countries,  by  resorting  t<»  any  point  upon  the 
Russian- American  coast  where  there  is  a  Russiau][estab- 
iishment,  "\%'ithout  the  pennission  of  the  Govenior  or 
Conunander,  nor  to  frequent  the  interior  seas,  gulfs, 
harbom's,  and  creeks  upon  that  coast  at  any  point  north 
of  the  latitude  of  54"  40'.'' 

It  is  clear  that  this  Notice  was  not  intended  to 
apply  only  to  so  much  of  the  Eussian-Ajinerican 
coast  as  lies  between  latitude  60''  or  latitude 
od°  30',  or  any  other  particular  point,  and  latitude 
54°  40'. 

Its  real  object  was  to  remind  the  subjects  of 
the  United  States  of  the  provisions  of  the  Treaty 
of  1824  which  restrained  their  right  to  visit  places 
on  tlie  Russian- American  coast  where  there  were 
Piussian  establishments,  without  the  permission  of 
the  Governor. 

The  Case  of  the  United  States  further  invites 
attention  upon  this  point  to — 

"the  express  declarations  of  the  Rus.sian  Government  ou 
the  subject  duiing  the  negotiations,  and  after  the  Treaties 
had  been  celebrated."' 

Two    quotations    are   given   in  this  connection 

from  the  correspondence  of  the  Russian-American 

Company. 

United  States'  The  sense  of  the  first   quotation  from  a  letter 

Case  pp.  53,  54.        from    the    Russian   Minister    of    Finance   to   the 

(For  revised  trans-     -r,         ,       „     ,        t^,        .         ■  .  ^i  c    \ 

latioD.seeAppendLx,  Board  01  the  Russiau-American  Company  oi  the 
vol.  i,  p.  26.)  18th  July,  1822,  is  seriously  altered  by  an  inter- 

polation : — 

'*  The  Rules  to  be  pi'oposed  will  probably  imply  that 
it  is  no  longer  necessary  to  prohibit  the  navigation  of 
foreign  vessels  for  the  distance  mentioned  in  the  Edict 
of  4th  September.  1821.  and  that  we  will  not  claim 
jurisdiction  over  coastA\-isc  Avaters  beyond  the  limits 
accepted  by  any  other  Maritime  Power  [for  the  whole 

OF  OUR  COAST  FACIXG  THE  OPEN'  TKEAX.  QxER  ALL 
JXTERIOR  WATERS,  HOWEVER.  AXD  OVER  ALL  WAIERS 
INCLOSED   BY   RL'SSL\X   TERRITORY    SUCH   AS    THE    SeA  OF 


United  States' 
Case,  p.  53. 
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Okhotsk.  1^ehix(t  Sea,  cm  the    Sea    qi-    Kamchatka. 

AS  -WELL  AS  IX  ALL  GULFS.  BAYS.  AND  ESTL'ARlES  WITHIN 
OUR  POSSESSIONS.  THE  RIGHT  TO  THE  STRICTEST  CONTROL 
WILL  ALWAYS  BE  MAINTAINED]." 

By  the  introduction  of  tlie  words  "  facing  the 
open  ocean,"  and  the  addition  of  the  concluding 
sentence,  a  passage  which  completely  supports 
the  view  of  Her  Britannic  Majesty's  Government, 
has  become  the  foundation-stone  upon  which  the 
contrary  argument  of  the  United  States  is  based. 

The  second  quotation  in  support  of  the  United  Uuited  States;^ 

^  ^  ^  Case.  pp.  54,  bo. 

States'  contention  is  taken  from  the  Eeport  oi  the  (For  revised  trans- 
Committee   which    considered    the    effect   of    the  [f^^;;;^;^"^i;^?" 
Treaty   between   Eussia  and    the    United   States,  p.  3-i.) 
This  has  been   already  dealt  Avith  at  pp.  o3-35  ; 
and  it  is  only  necessary  here  to  repeat  the  opening 
sentence  of  the  quotation  with  its  interpolations: — 

"  Siuce  the  soverelguty  of  Russia  over  the  shores  of 
Siberia  [AND  AMERICA],  as  Avell  as  over  the  Aleutian 
Islands  [and  the  intervening  seas],  has  long  siuce  been 
acknowledged  by  all  Powers." 

The  passage  read  without  the  interpolations 
materially  helps  the  British  contention. 


From  the  facts  and  argument  advanced  in  this 
chapter,  it  is  submitted  that  it  is  established — 

{a.)  That  the  Conventions  of  1824  and  1825 
declared  and  recognized  the  rights  of  the  subjects 
of  Great  Britain  and  the  United  States  to  navigate 
and  fish  in  all  parts  of  the  non-territorial  waters 
over  which  the  Ukase  purported  to  extend. 

(b.)  That  the  body  of  water  now  known  as  the 
Behring  Sea  was  included  in  the  phrase  "  Pacific 
Ocean,"  as  used  in  the  Treaty  of  1825  between 
Great  Britain  and  Eussia  ;  and 

(c.)  That  the  constructions  placed  on  the  term 
"  North-west  coast "'  or  "  North-west  coast  of 
America "  in  the  Case  of  I  he  United  States  are 
unsound. 


Couclusions. 
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CHAPTER  IV. 

^^-'"^  (^)^-rAe  u,er  of  the  Wnf       • 
/^^^//  1821  to  i^Cy'j 


lAIJ.v     CoxTByTroxs. 
0-)   lluited  States'  Pp^o 

^«<i,are  .sih,ated  IL  Z^^^'i  *'"  ^'"^^an  seal 
Aleutian   chain  on  ti.ei     n      '"'''>'»  ™'ies  from  tl,i 

port^n  oftKoeas™™'   al^'l^;,-''   *t"^  ■''  -«"'  " 
Willie  there."  ""'*'''  '»  protect  ti,e  lie,,] 

'-■'4';;''*f'' Sf«f^»' Case,  p.  .5;_ 

s¥"i-'^'*-°ttcr„is-t  tf  ■■-■■  -  ■^^- 

-■^.^r^-,!- p?,f  t  *™^^ 

prevent  vessels  from  ?!  ^^^^'"^  "^^^i-  souo-ht  +  ' 

order  to  reach  thelZT'n^  *^"-°"§-^  Berino-^e/  In 
•^.^-ietlr  enforce  tie  p^o'hV^^^^^  ^^^  ^^euWarl 

distance  of  lOO  mL's  ^ mltT^/ "'^'^""^  ^^^^^^^^^^ 
t'le  fur-sea]s  are  coucerneT  v       n"'"'''  '"  ^^^^'  ^<^  far  as 
^^/  what  follows  thafthe  f'      T^^-  ^'  "^^'^^  *«  appear 
^  al.a,s  exercised  fo^^  tl!^.:^;:^-^^ ^'^'^  ^"^^^  -^ 

(•^•)  Wed  States' Case,  p.  61- 

f  18^  tf  ,g1j:-^-^on  that  h,  the  treaties 
to  exclusive  control  of  t mde  .  °,  ^^"-^-ender  her  claim 
^ndnstry,  in  Bering  8 el  in  .1  ^/P^^^^^J  of  the  C 
contro  over  the  waters  of  ZJ^l'  ^''^  '^^'  ^'^e  same 
the  date  of  those  treaties  as  tfo;?"^''^  ^^^-"^^^I  '-^fter 
^'•^.Sd:^«^^Case,p.69-. 

^o^^^^t^::f,^^  ^'  '^^o  the  Russian 
t;on  over  the  whole  of  Berino  S?'  ^-^^^^^^i^^  J^risd^ 
the  cession  of  Alaska  to  L/ Unit  hV°  *^^  ^^^^^  of 
as  was  necessarjto  preserve  to  ^^^^  ^^^^"«'  ^^  ^«  far 
(  ompany  the  monopoly  oethl  f'  ^"f  ^'^^'^^nerican 

"P  to  the  date  of  tLcessi^r  f'.  I'T'^^  '^  ^^^o,  and 
f  tjtes   British  subjects  and  Brt-V"'^'^  '^  '^'  ^^^te 

nbited  from  enterino-  Ber^J^J^"«\^'«fsels  were  pro- 
and  that  it  does  not  apnea  "X  f%  *°  J^^^*  ^^^^-^eals  ' 
"lent  ever  protested  aStt^     ^^'l  ^'''^^'^'  G^overn-' 
prohibition/-  ^'"''"*  *h.e  enforcement  of  thfs 

(5.)  ^  United  States-  Case,  p.  73-^^ 

^ia:iSc::;^*^-^----e  of  wealth  or 

^-  pribiioff  isS^^^°s^-«  thefur-::!:!^:^ 

jealously  was  this  source  of  "^S '^^'  '^^^-  tliat  so 
^^■^^^■•^andauthority  of  the  ImT'  '^/.^•'^arded  ^Y  tho 
foreign  vessels  were  m-o  fl  ?^P"/'«i  Government  that 
any  part  of  Berino  Lf  °^'-^^^t^  ^''^^i  hunting  seals  i„ 
Islands  ;  and'thrt  f o  :'  thr:'^^^'^^-^  ^^  the  aTcu;^^  ^ 
hibition    cruizers    were  ^     f  ^^O'-cement  of  this   prp. 

-^  -  10-..  as  .  re^^nea  tS,  ;:.S™','™=^  ''■"' 


Ob 


Summary  of  British  Reply. 

The  burden  cannot  lie  on  Great  Britain  of  proving  that  a 
jurisdiction  never  acquired  by  Russia,  or  recognized  by 
other  nations,  has  been  lost. 

Russia  showed  no  forbearance  in  not  putting  a  stop  to 
Tvhaling.  In  1846,  her  Foreign  Minister  wrote  :  \S  e 
have  no  right  to  exclude  foreign  ships  from  that 
part  of  the  "s-reat  ocean  which  separates  the  eastern 
shore  of  Siberia  from  the  north-western  shore  of 
America.'" 

By  the  Treaties.  Russia  did  surrender  her  paper  claim  to  the 
exclusive  control  of  trade  in  Behring  Sea.  The 
Charters  afterwards  granted  to  the  Russian- American 
Company,  like  that  which  had  been  granted  in  1799, 
only  purported  to  give  this  Company  privileges  to  the 
exclusion  of  other  Russian  subjects.  >"o  Charter 
but  that  of  1821  afEects  to  exclude  foreigners. 

The  treat  source  of  that  Company's  wealth  was  not  the  fur- 
'^  seal,  which  was  formerly  of  less  value  than  the  otter. 

There  is  no  evidence  of  the  exclusion  of  foreign  ships  from 
Behrine  Sea,  or  from  seal  hunting  therein,  and  the 
only  evidence  adduced  that  Russia  directed  such  au 
exclusion  consists  of  the  interpolations,  now  with- 
drawn, of  a  translator  in  contemporary  documents, 


The  above  cited  contentions  on  behalf  of  the 
United  States  assert  in  effect  that  the  jurisdiction 
of  Enssia  over  Behring  Sea  was  consistently  and 
specifically  exercised  for  the  protection  of  the  fur-  ™^^^  %**'"' 
seal  fishery ;  and  that  the  object  of  the  Eussian 
Governnient  in  the  alleged  exclusion  of  Behring 
Sea  from  the  effect  of  the  Treaties  of  1824  and  ibid.,  p.  59. 
1825,  was  the  protection  of  the  fur  industry. 

The  British  Case   has    already    dealt  with  the  British  Case, 
alleged    exercise    of   jurisdiction   by  Eussia  over  P-  ^^• 
Behring  Sea,  as  a  matter  of  fact,  and  as  regards 
the  alleged  object  of  that  jurisdiction,  viz.,  the 
protection   of  the  fur  industry.     Eeference  must 
be  made  to  the  documents  mentioned  in  Chapter 
II  of  the  British  Case,  where  it  is  shown  that  the 
purpose    of   the   Ukase  of  1821   was  to  prevent 
illicit  trading,  and  interference  with  the  trade  of 
the  Eussian-American  Company  ;    as   well  as   to 
the  facts  fully  set  out  in  Chapter  Y<1  of  the  British 
Case,  which  show  that,  both  before  and  after  the 
date  of  the   Treaties  of  1824  and   1825,   foreign 
vessels  habitually  frequented  Behring  Sea  for  the 
purpose  of  exploration,  trading,  and  fishing. 

The  instructions  sent  out  by  the  Eussian  Foreign  ibid.,  pp.  84,  85 
Office  in  the  year  1846,  are  alone  suflicient  to 
negative  conclusively  the  present  contention  of 
the  United  States  upon  this  point.  Not  only  was 
the  limit  of  100  miles,  which  it  had  been 
endeavoured  to  establish  by  the  Ukase,  not 
enforced ;    but.    as    appears   by  the  instructions, 


Contentioii  that  Russia  exercised 
jurisdiction  in  Behring-  Sea  for 
protection  of  seals. 
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it  was  not  contemplated  to  prohibit  the  approach 

of  foreign   vessels,  or  to    interfere  with   them  in 

any  way,  beyond  the  recognized  limit  of  3  miles 

from  the  shores. 

United  states'  It  is  further  asserted,  on  behalf  of  the  United 

Case,  pp.  39,  40.       ox   ^        .i        /     i 

fetates,  that     the  reason  why  the  limit  of  100  miles 

was  chosen  in   1821,"  was    that  this  limit  wonld 
IbKl.. ,).  40.  *«  secnre    to  the  Enssian-American  Fur  Company 

the   monopoly    of   the    very    lucrative    profit*" 
carried  on  by  them.     It   is    argued  that,  as  the 
Ibid.,  p.  41.  Pribyloff  Islands  are  situated  less  than  200  Italian 

miles  from  the  Aleutian  chain  on  the  south,  a 
sufficient  portion  of  the  eastern  half  of  Behrino' 
Sea  was  covered  by  the  terms  of  the  Ukase  to 
enable  Eussia  to  protect  the  fur-seal  fishery. 

It   IS    true  that  in    the    conversation  with    the 

Governor-General  of  Siberia,  quoted  at  p:  40  of 

in  1822,  the  sea-otter  was  more  ini-  ^^^^  United  States'  Case,  reference  is  made  to  the 

portant  than  the  fur-seal.  ''  very  lucrative  traffic  "  carried  on  by  the  Eussian- 

American  Fur  Company  ;  but  it  must  be  noted 
that  the  trade  in  fur-seal  skins  was  not  the  sole, 
or  even  the  most  considerable,  item  in  that  traffic. 
The  sea-otter  was  still  the  chief  object  of  the 
hunters  and  traders  at  this  date,  and  had  con- 
tinuously been  so  from  the  first.  It  commanded 
a  far  higher  price  in  the  iiiarket  than  any  other 
skin.  The  traffic  also  included  foxes,  martens, 
beavers,  bears,  and  other  fur-bearirg  animals; 
while  the  fur-seal  skins,  though  obtainable  in 
large  numbers,  commanded  only  a  small  price. 

Cook  writes  of  the  Eussians  met  with  by  liim 
in  1778  :^ 

Cook's" Voyages,"       *' 11ieir    great   object  m  the  sca-beaver  or  otter.     I 
vol.  11,  p.  509.  liever    hear    them    inquire    after    any   other   animal; 

though  those,  whoso  skins  are  of  inferior  value,  aro 
also  niade  part  of  their  cargoes." 

Eeferring  to  a  later  date,  contemporaneous 
with  that  of  the  Anglo-Eussian  Treaty,  Bancroft 
writes : — 

A^laska,  History  of       "In  1825  fur-seal   skins  were  bartered  in  the  Sand- 

^'        '  ^^'ich  Islands  by  the  captain  of  one  of  the  Company's 

ships  on  the  basis  of  1  dol.  75  c.  per  skin.     This  seems 

an  extravagant  price,  when,  as  will  be  remembered,  tho 

price  at  Kiakhta  Avas  oidy  o  to  7  vonbles  in  script  (I 


*  A  mi.spi-iut    for    '•  trafljc."       Soo    United    States'    Case, 
Appendix,  vol.  i,  p.  35. 

[249]  I 
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dollar  to  1  dol.  40  c.) ;  but  it  was  the  usual  rate  at 
Avbich  furs  were  exchauged  at  Novo  Arkhangelsk  with 
American  and  English  skippers." 


It  thus  appears  that  the  e;[uotatiou  at  p.  40  of  Sec  au^c,  p.  57. 
the   United  States'    Case    does    not    support   the 
inference  which  is  sought  to  be  drawn  from  it, 
that  the  limit  of  100  miles  was  specially  chosen 
for  the  protection  of  the  fnr-seals. 

This  limit,  moreover,  goes  much  further  than 
was' necessary  if  the  protection  of  fur-seals  had 
been  the  object  of  the  Eussian  Government.  The 
enforcement  of  the  100-mile  limit  would  have 
absolutely  precluded  foreign  vessels  from  navi- 
gating, for  any  purpose,  in  any  part  of  Behring 
Strait,  Behring  Sea,  the  Sea  of  Okhotsk,  and  a 
laro-e  area  of  ocean  south  of  the  Aleutian  Chain 
and  along  the  coasts  of  both  continents. 


An  attempt  is  made  in  the  United  States'  Case,  Uoited  States 
in  one  of  the  passages  set  out  at  the  head  of  this  ^'^^^'  P-  '^'• 
Chapter,  to  explain  the  undoubted  fact,  relied 
upon  by  Great  Britain,  that  no  restraint  was  ever 
placed  by  Russia  upon  the  free  entrance  of  foreign 
vessels  into  Behring  Sea  for  the  purposes  of 
navigation,  and  especially  for  the  prosecution  of 
the  whale  fisherv. 

It  is  plain  that,  in  the  absence  of  any  public 
notification,  the  alleged  special  reservation  in 
respect  of  fur-seals,  (assuming  that  it  ever  had 
any  existence  in  fact,  or  any  legal  validity,)  never 
could  have  come  to  the  knowledge  of  the  seamen 
of  various  nations  who  from  time  to  time  visited 
these  regions.  Nor  did  Eussia  ever  attempt  to 
maintain  in  Behring  Sea  a  naval  force  capable  of 
oivino-  efiect  to  anv  such  prohibition  bv  force  of 
arms. 

In  the  second  place,  attention  is  called  to  the 
fact  that  no  evidence  is  forthcoming  to  support 
the  alleo-ed  reservation  of  the  exclusive  rioht  of 
sealing. 

It  has  already  been  shown  that,  prior  to  the 
Treaty  of  1825.  Eussia  possessed  no  such 
sovereignty  over  the  shores  of  Behring  Sea  as 
would  enable  her  to  exclude  the  vessels  of  other 
nations  even  from  the  coasts.  Much  less  had 
she  power  to  exclude  vessels  upon  the  high  seas, 
either  from  navigating  thereon,  or  from  the 
exercise  of  any  particular  industry. 

Neither  in  the  negotiations  nor  in   the  Treaties 


Russia's  alleged  special  reservation 
of  fur-seal  fishing,  would  not  have 
been  known  to  seamen. 


No  sufficient  naval  force  in  Behring 
Sea  to  give  effect  to  the  reservation. 


No  evidence  of  reservation. 


:>!) 


is    tlier<3    ail}'    reservation    of   a  right  to   exclude 
foreigners  from  the  ])nrticnhir  pursuit  of  seal-lish- 


ino-. 

CD 


Whaling   in   Behring    Sea    Uxrgely 
developed  after  Treaties. 

British  Case, 
p.  89. 


AVhaling,  which  was  expressly  forbidden  by  the 
Ukase,  was  admittedly  carried  on  without  restraint 
after  the  Treaties,  and  there  is  ample  evidence  of 
the  large  development  of  this  industry. 

Evidence  on  this  matter  has  already  been 
adduced  in  the  British  Case  ;  but  with  further 
reference  to  the  operations  of  whalers  in  years 
subsequent  to  1840,  the  following  passage  may  be 
quoted  from  an  account  of  the  fishery  by  Ivan 
Petroff.  In  discussino-  the  condition  of  the  Terri- 
tory  of  Alaska  prior  to  its  cession  to  the  Tnited 
States,  he  writes  :— 

"  Under  the  terms  of  the  Treaty  with  England  and 
America  no  vessel  of  either  of  those  two  nations  Avas 
allowed  to  hunt  or  fish  within  3  marine  leagues  \_sic]  of 
the  shore:  but  as  there  was  no  armed  Government 
craft  in  the  Colonies  the  provisions  of  the  Treaty  were 
totally  disregarded  by  the  whalers." 

Eeferring  to  a  later  date,  and  writing  in  1870, 
Dr.  W.  H.  Dall  makes  the  following  remarks  con- 
cernino-  certain  forms  of  traffic  carried  on  in  and 
about  Behrino-  Sea  : — 


'•  Alaska  and  its  "Since  1850,  traders  fi'omtlie  Sandwich  Islands. have 

Resources,"  p.  502.  visited   Kotzebue  Sound  and  Grantley  Harboiu*  every 

spring I'heA-  load  at  Honolulu  with  ammum'- 

tion,  double-barrelled  Belgian  fowling-pieces,  hardware, 
and  rum  or  alcohol.  They  follow  up  the  melting  ice, 
and  usually  reach  Bering  Strait  in  the  latter  part  of 
June.  Their  tariff  of  prices  amounts  to  about  50  cents 
apiece  for  martens,  in  goods.  They  are  usually  pro- 
vided with  whaling  implonents,  and  manned  by  Kana- 
kas. A  single  whale  will  pay  the  expenses  of  the 
voyage,  and  leave  the  profits  of  the  trade  clear." 


Quoted  by 
A.  H.  Clark,  in 
"  Fisheries  and 
Fishing  Industries 
of  the  United 
States,"  vol.  ii, 
pp.  20.5,  206. 


Burden  of  proving  loss  of  jurisdiction 
by  Riissia  does  not  lie  on  Great 
Britain. 

United  States' 
Case,  p.  57. 


That  tradino-  was  croino-  on  within  the  limits  of 
Behring  Sea  in  the  years  immediately  preceding 
and  following  1821,  has  already  been  shown  by  the 
correspondence  cited  on  pp.  20  and  21. 

There  is  thus  no  evidence  whatever  of  the  exist- 
ence, the  enforcement,  or  the  recognition  by  other 
nations  of  any  restriction  upon  sealing. 

It  is  emphatically  denied  that  the  burden  lies  on 
Great  Britain  of  proving  that  Russia  has  lost  her 
alleged  jurisdiction  in  Behring  Sea.  The  plain 
meaning  of  the  Treaties  indeed  leaves  no  point  to 
be  proved;  but,  in  any  case,  when  a  nation  is  con- 
tendincr  for  a  iurisdiction  in  excess  of  that  which 

I  2 
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is  admitted  by  international  consent,  the  onus 
must  rest  with  that  nation  of  proving  the  existence 
of  such  jurisdiction  by  instances  of  its  exercise,  or 
of  its  recognition  by  other  Powers.  The  claims  of 
the  United  States  cannot  be  su})ported  merely  by 
the  neo-ative  fact  that,  for  manv  years  after  the 
Ukase  and  the  Treaties,  there  is  no  re(^ord  of 
pelagic  seiiling  in  Behring  Sea. 

On  this  point,  Lord  Salisbury,  in  his  despatch  to  Britisli  Case, 
Sir  J.  Pauncefot.e  of  the  2nd  August,  1890,  wrote  :^^;7;^^stati"' 

in  the  foUowino-  words  :—  Xo.  2  (1890),'-" 

°  Xo.  382,  p.  .■)10. 

•'It  i.s  impos.sible  to  admit  that  a  public  right  to  fisli.   See  also  ]?riris]i 

catch  seals,  or  pursue  any  other  lawful   occupation  on      '  '^  '  ^^' 

the  high  seas  can  be  held  to  be  abandoned  by  a  nation 

from  the  mere  fact  that  for  a  certain  number  of  years  it 

has  not  suited  the  subjects  of  that  nation  to  exercise  it." 


That  the  absence  of  sealing-vessels  from  Behring 
Sea  was  not  due   to  any   exclusion  by  Eussia,  is 


.Vbsenee     of    sealino-vessels    from 
Behring  Sea  was  not  due  to  Kus- 
.  .  sian  exclusion, 

attested  by  the  United  States  Case  itself ;  where  it   British  Commis- 

is  shown  that  pelajjic  sealingf  was  never  attempted  sionei;s  Report, 
as  a  practical  industry  uutil  after   the   cession  of  United  States' 
Alaska  to  the  United  States.  ^''''^'  !'•  ^^"• 

It  is  clear,  moreover,  that  the  Kussian  Govern- 
ment, in  lS4(i,  took  a  dilferent  view  of  its  rights 
from  that  now  contended  for  by  the  United  States. 
In  that  year,  the  Government  was  specially  invited 
by  the  Governor-General  of  Eastern  Siberia  to 
enforce  the  prohibition  of  whaling  within  a  dis- 
tance of  40  miles  of  the  shore.  The  reply  of  the  United  States' 
Eussian  Government  was,  however,  not  that  it  ("^^e,  p.  o/. 
preferred  not  to  '•  strictly  enforce  "  such  right,  but 
that  no  kind  of  risrht  existed.  The  Foreii^n  Office 
wrote  : — 

'• '  We  have  no  ricjht  to  exclude  foreign  i</ups  from  that  Eussian  Foreign  Office  says  that  it 

2)art  of  the  great  ocean  v:hich  separates  the  eastern  shore  of  has  no  right  to  exclude  foreign 

Siberia  from  the  north-western  shore  of  America',  or  to  .  ^    ^hips  from  Behring  Sea. 

11  <•  £-  '  T^-        .      Tikmenieff, 

make  the  payment  ot  a  sum  ot  money  a  condition  to  jji-jtigii  Q^f^Q 

allowing  them  to  take  whales.'  The  Foreign  Office  Appendix,  vol.  i, 
were  of  opinion  that  the  fixing  of  the  line  referred  P" 
to  above  would  reopen  the  discussions  formerly  carried 
on  between  England  and  France  on  the  subject.  The 
limit  of  a  cannon-shot,  that  is  about  3  Italian  miles, 
would  alone  give  rise  to  no  dispute.  The  Foreign  Office 
observed,  in  conclusion,  that  no  Power  had  yet  suc- 
ceeded in  limiting  the  heedoni  of  fishing  in  open  seas, 
and  that  such  pretentions  had  never  been  recognized 
bv  the  other  Powers."' 

The  instructions  to  cruizers  with  reference  to  British  Case, 
whaUng  in  Okhotsk  Sea,  quoted  at  p.  113  of  the  P-  ^^^• 
Case  for  Great  Britain,  are  to  the  same  effect. 
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Contention  that  JIussiii  still  exer- 
cised control  in  Behriug  Sea  after 
Treaties. 


United  States' 
Case,  p.  Gl. 


Ibid. 


Ibid.,  Appendix, 
vol.  i,  p.  16. 

British  Case, 
Appendix,  vol.  i, 
p.  1. 


United  States' 
Case,  Appendix, 
vol.  i,  p.  25. 


Russian-American  Company's  Char- 
ter of  1821  purports  to  exclude 
foreigners  from  competing  with 
Company. 


United  States' 
Case,  Appendix, 
vol.  i,  p.  25. 


It  is  stated  on  the  part  of  the  United  States  in 
one  of  the  passages  placed  at  the  head  of  this  chap- 
ter— 

"  that  by  the  treaties  of  1824  and  1825  Russia  did  not 
surrender  her  claim  to  exclusive  control  of  trade,  and 
especially  of  the  fur  i]idu8try,  in  Bering  Sea." 

Positive  confirmation  of  this  assertion  is  stated 
to  be  found  in  the  alleged  circumstance  that  the 
same  control  over  the  waters  of  that  sea  was 
enforced  after  the  date  of  the  Treaties  as  before. 

The  evidence  offered  in  support  of  this  assertion 
consists  of  the  Charters  granted  to  the  Eussian- 
American  Company  in  1829  and  1842,  and  of  ex- 
tracts from  the  Company's  records. 

The  Charter  of  1829  is  described  in  the  United 
States'  Case  as  a  confirmation  of  the  Charter  of 
1821,  except  in  so  far  as  it  had  been  modified  by 
the  Treaties  of  1824  and  1825. 

The  modifications  here  referred  to  are  of  great 
importance,  and  deserve  most  careful  considera- 
tion. 

By  Section  1  of  the  Bules  attached  to  the  Ukase 
of  the  7th  September,  1821— 

"  the  pursuits  of  conunerce,  whaling,  and  fishery,  and 
of  all  other  industry  on  all  islands,  ports,  and  gulfs, 
including  the  whole  of  the  north-west  coast  of  America, 
beginning  from  Behring  Straits  to  the  51st  degree  of 
northern  latitude  ....  is  exclusively  granted  to  Rtissian 
subjects.'^ 

By  Article  II  of  the  Charter  of  the  13th  Septem- 
ber, 1821,  the  Emper'or  proceeded  to  grant  to  the 
Russian-American  Company — 

•'  the  privilege  of  huntiug  and  fishing,  to  the  exdusiou  of 
all  other  Buss  tan  or  foreign  sni/dcis  throughout  the  terri- 
tories long  since  in  the  possession  of  Russia  on  the 
coasts  of  North-west  America,  beginning  at  the  northern 
point  of  the  island  of  Vancouver,  in  latitude  51°  north, 
and  extending  to  Bering  Strait  and  beyond " 

In  Article  VI  of  the  Charter  it  is  further  set  forth 
that— 

"In  order  that  the  Company  may  enjoy  the  exclusive 
I'ights  bestowed  upon  it,  and  to  prevent  in  the  future 
any  molestation  or  disturbance  on  the  part  of  Russian 
subjects  or  foreigners,  rules  and  regulations  have  been 
established,"  &q. 


It  is  obvious  that  the  language  of  this  Charted, 
and  the  change  from  that  employed  in  the  Ijkase 


^ 


of  1799,  was  consequent  npon  the  language'Jn  tlie 
Ukase  of  1821  ;  by  which,  for  the  first  time,  as 
has  been  repeatedly  pointed  out,°Enssia  attempted 
to  exchide  the  subjects  of  foreign  nations  from  the 
whole  of  the  area  therein  referred  to. 

In  the  first  Charter  granted  subsequently  to  the  But  Charter  of  1829  only  purports  to 

,    '^^  ^         .         ,  ^    1        -^n.i  exclude  other  Russian  subjects. 

Treaties  of  1824  and  1825,  viz.,  that  of  the   29th 

March,  1829,  there  is  a  striking  "change  in  the 

language  used. 

Articles    2    and    ?^    of   this  Charter   are  as  fol-  United  States' 

Case,  A-ppendix, 
lows  : —  vol.  i,  p.  28. 

"(2.)  The  limits  of  uavigatiou  and  iudustiy  of  the 
Compauy  are  determiued  by  the  Treaties  concluded 
with  the  United  States  of  America,  April  5  (17),  1824. 
and  Avith  Euglaud,  February  l(j  (28),  1825. 

"  (3.)  In  all  the  places  allotted  to  Russia  by  these 
treaties  there  shall  be  reserved  to  the  Compauy  the 
right  to  profit  b}'  all  the  fur  and  fish  industries,  to  the 
exclusion  of  all  other  Eitasian  fiibjectft.'' 

If  the  Russian  Government  had  considered  itself 
entitled,  in  spite  of  the  Treaties,  to  close  Behring 
Sea  to  the  approach  of  foreigners,  it  is  inconceiv- 
able that  the  Charters  should  not  have  been  so 
worded  as  to  reserve  the  waters  and  coast  of 
Behring  Sea,  while  opening  to  foreigners  .the 
waters  and  coasts  to  the  southward  of  that  sea. 

If  this  distinction  was  to  be  drawn  at  any  time.  Ibid.,  p.  68. 
it  must]  of  necessity  have  been  drawn  npon  this 
occasion,  and  the  omission  to  do  so  become^  more 
significant  when  the  Charters  of  1829  and  1844 
are  read  in  connection  with  the  protests*  of  the 
Eussian- American  Company oigainst  the  terms  of 
the  Treaties,  and  with  the  proceedings  of  the  Com- 
mittee which  investigated  those  complaints  in 
1824. 

The  Charter  of  1844  is  equally  significant.  ibid.,  p.  28. 

Section  2  sets  out  the  boundary-line  which  was 
described  bv  the  Treaty  of  1825  between  Great 
Britain  and  Russia. 

Section  8  is  in  the  following  terms  ; — 

"  Sec.  3.  In  all   places   annexed  to   Russia   by  the  Company's  Charter  of  1844  only  pur- 
above-mentioned  delimitation  there  is  o-ranted  to  the  poi'^s   tc>    exclude   other  Russian 
Company  the  right  to  carry  on   the   fur  and  fishing  ....        nq  ^^^"^^^  ^' 
industries  to  the  exclusion  of  all  Tfic^sian  '^uhjecff>." 

The  above  extracts  show  conclusively  that,  after 
the  Treaties  which  resulted  from  the  negotiations 
upon  the  question  of  the  Ukase  of  1821,  the 
claim  to  exclude  foreigners  from  navigating, 
hunting,  and  fishing,  asserted  by  Russia  in  that 


'J 
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United  States' 
Case,  pp.  6S,  60. 


Pi'DposciIs  for  renewal  of  Company's 
Charter  in  1865  and  1866  do  not 
suggest  exclusion  of  foreigners. 


Ibid.,  p.  68. 

United  States' 
Case,  Appendix, 
vol.  i,  p.  75. 


Exclusive  privileges  to  be  granted  to 
Company  only  relate  to  land  (not 
sea). 


Revocation  of  privileges  on  eastern 
coast  of  Behring  Sea 


Revised  trans- 
lation. Appendix, 
vol.  i,  p.  42. 


Ukase,  was  definitely  abandoned  and  never  revived. 
The  reference  to  foreigners  disappeared  from  tlie 
Charter  of  the  Company. 

It  is  further  to  be  noted  that  the  limits  of  the 
Company's  territories  are  clearly  defined  in  each 
of  the  three  Charters  quoted  above  ;  and  though 
they  are  not  descu-ibed  in  identical  terms  in  each 
Charter,  the  coast-line  which  is  granted  includes 
in  each  case  the  whole  Kussian  shore  from  the 
Arctic  Ocean  to  the  southernmost  Umit. 


Further  quotations  are  made  at  pp.  68  and  69 
of  the  United  States'  Case,  as  to  all  of  which  it 
may  be  remarked  that  the  documents  quoted  are 
of  a  purely  municipal  character,  affecting  Kussian 
subjects  only. 

Two  points,  however,  deserve  more  detailed 
notice  : — 

1.  In  the  proposals  for  the  renewal  of  the 
Company's  Charter  in  1865  and  1866,  there  is 
no  suggestion  that  powers  should  be  granted  to 
exclude  foreigners,  such  as  had  been  granted  by 
the  Charter  of  1821,  and  subsequently  abandoned 
in  the  Charters  of  1829  and  1844. 

2.  The  letter  of  the  Minister  of  Finance,  dated 
the  19th  June,  1865,  affords  further  confirmation 
of  the  fact  that  the  Eussian  Government  was 
unaware  of  the  existence  of  any  such  special 
jurisdiction  over  the  waters  of  Behring  Sea  as  is 
now  claimed  by  the  United  States  as  the  successors 
of  that  Government. 

The  Minister  proposed,  in  paragraph  15,  to 
reserve  to  the  Company  the  exclusive  right  of 
engaging  in  the  fur-trade  as  defined  within  the 
following  limits : — 

"  On  the  peninsula  of  Alaska,  reckoning  as  its  northern 
limit  a  line  drawn  from  Cape  Douglass,  in  Kenia  Bay,  to 
the  head  of  Lake  Imiamna  ;  on  all  the  islands  lying 
along  the  coast  of  that  peninsula ;  on  the  Aleutian, 
Connnandev,  and  Kurile  Islands  and  those  lying  in 
Bering's  Sea,  und  also  along  the  whole  western^  coast 
of  Bering's  Sea." 

But  t(j  revoke — ■ 

'•  in  the  district  to  the,  north-east   otf  the  penhisula  of 


*  The  foot-note,  United  States'  Appendix,  vol.  i,  p.  77,  is 
qbvioiisly  erroneous.  The  passage  as  it  stands  deals,  in  due 
course,  with  all  the  shores  of  the  Russian  possessions.  But 
the  proposed  substitution  of  "  eastern  "  for  "  western  "  in- 
Tolves  the  omission  of  all  reference  to  the  Asiatic  shores, 
and  renders  meaningless  the  subsequent  words  "  on  land  to  the 
northern  extremity  of  the  American  Continent." 

t  The  exact  translation  of  the  Russian  text  is  "  from." 
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Alaska  along  the  whole  coast  to  the  bouudary  of  the 
British  possessions,  also  on  the  islands  lying  along  this 
coast,  including  in  that  number  Sitka  and  the  whole 
Koloshian  archipelago,  andcdso  on  land,  to  the  northern 
ea;tremiti/ of  the  Anurican  Continent,  ihe  privilege  granted 
to  the  Company  of  the  exclusive  prosecution  of  the  said 
industry  and  traffic." 

This  is  described  in  the  United  States'  Case  as 
a  decisioii — 

"  to  extend  tlie  Company's  privileges  oidy  to  the  region  United  States' 
about  Bei-ing  Sea."  t^ase,  p.  QS. 


It  is  supposed,  apparently,  that  it  contains 
evidence  of  the  exercise  of  the  extraordinary 
jurisdiction  over  Behring  Sea  which  is  claimed  in 
the  United  States'  Case  ;  but,  in  fact,  it  furnishes 
evidence  to  the  contrary,  and  can  only  be  made 
to  bear  the  construction  thus  placed  upon  it  by 
an  unfounded  suggestion  that,  when  the  writer 
mentioned  the  western  shore,  he  meant  to  refer 
to  the  eastern.  The  accuracy  of  expression  of 
the  passage,  as  it  stands,  becomes  clearly  apparent 
on  following  its  description  with  the  aid  of  a 
Map. 

The  passage  shows  that,  so  far  from  asserting 
exclusive  rights  "  to  the  region  about  Behring  Sea," 
the  writer  actually  proposed  to  abolish  the 
exclusive  privilege  of  the  Company  upon  the 
eastern  shores  of  that  sea,  and  treated  those 
coasts  and  the  coasts  of  the  Pacific  to  the  east- 
ward and  southward  of  the  Alaskan  Peninsula, 
including  Sitka,  as  subject  in  precisely  the  same 
manner  and  to  the  same  extent  to  the  jurisdiction 
of  Eussia. 

The  correspondence  in  respect  to  the  "  Loriot  "  British  Case, 
further  shows  that  in  the  year   1837   the  United  VV '^^-^^'' 
States  maintained,  in  accordance  with  the  present 
contention  of  Her  Majesty's  Government,  that  the 
1st  Article   of  the   Treaty  of  1824  was   in  itself 
sufficient   to    entitle    the  subjects  of   the    United 
States  "  to  fish  in  these  seas,  and  to  resort  to  the  Ibid.,  p.  80. 
coast  foi"  the  prosecution  of  their  lawful  commerce 
upon  points  not  already  occupied."     It  was  more- 
over claimed  on  the  part  of  the  United  States  that 
such  rights  apphed  to  "  any  part  of  the  unoccupied  jbid.,  p.  61, 
coast  of  Norlh  America  "  ;  and  though  the  North- 
west coast  is  several  times  mentioned,  it  is  not  in 
any   way   defined    or    restricted    to    any   special 
meaning,  but  obviously  includes  the  whole  coast 
of  the  continent  to  the  north  of   latitude  54*^  40'. 


The  proposed  Charter  would  have 
put  the  coasts  south  of  Behring 
Sea  on  the  same  footing  as  those 
of  Behrins:  Sea  itself. 


I 


Jt 
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It  is  a  matter  of  history,  that  in  the  vears  imme- 
(liately  succeeding  the  "  Loriot "  incident,  and 
subsequently,  the  vessels  of  various  nations,  but 
more  particularly  those  of  the  United  States,  began 
to  resort  to  and  frequent  the  shores  of  the  Aleutian 
Islands  and  the  continental  shores  of  13ehrin<T  Sea, 
so  soon  as  the  exigencies  of  the  Avhale  fishery  ren- 
dered it  convenient  for  them  so  to  do. 


United  States' 
Case,  pp.  GO-57, 


Except  ill  iuterpolations,  letters  of 
Rusf  li  an- A  inerioan  Co  m  pany  do  n  ot 
express  even  the  iatentionto  exer- 
cise-maii  time  control. 


The  remainder  of  the  evidence  upon  which  the 
Case  for  the  United  States  depends,  in  respect  of 
the  period  now  under  discussion,  consists  of 
extracts  from  the  correspondence  of  the  Eussian- 
American  Company. 

For  example.,  at  p.  Gl,  the  following  passage 
from  a  letter,  dated  the  18th  Auiiust..  1824, 
written  bv  Count  Xesselrode  to  the  ]\jhiister  of 
Finance,  is  quoted  : — 


United  Sti,tes' 
Case,  p.  61. 
(For  revised 
translation, 
see  Appendix, 
vol.  i,  p.  32.) 


"...  it  is  His  Majesty's  firm  dcterniiuation  to  protect 
the  Company's  interests  [ix  the  catch  and  preserva- 
tion OF  ALL  MARINE  AXIMALS.  AND  TO  SECURE  TO  IT   ALL 

the  .\jvaytages  to  which  it  is  entitled  under  the 
Charter  and  privileges].*" 


It  is  now  admitted  that  the  words  within 
brackets  are  interpolated. 

Xo  comment  is  required  upon  the  extract  above 
quoted,  as  the  interpolated  passage  has  been  with- 
drawn ;  but  when  the  original  letter  is  examined, 
it  will  be  found  that  it  had  no  relation  whatever 
to  the  protection  of  seals  at  sea,  but  related 
entirelv  to  the  taking  of  seals  on  the  Islands  of 
St.  Paul  and  St.  George,  and  the  Commander 
Islands;  and  it  has,  therefore,  no  bearing  upon 
the  present  argumenf. 


Ibid.,  pp.  62-6e. 
(For  revised 
translation, 
see  Appendix, 
vol.  i,  p.  39.)  ' 


The  letter  of  the  Board,  dated  the  20Lh  March, 
1853,  from  which  several  quotations  are  made  at 
pp.  62-66  of  the  United  States'  Case,  deserves 
more  attention. 

The  first  quotation  is  as  follows  : — 


'"  The  hoard  of  Administration  respectfnlly  requests 
that,  in  case  the  mterests  of  the  Company  require  a 
deviation  from  our  plans,  your  Excellency  will  never 
lose   sight  of  the  fact   [that  the  interests  of  the 

CoMPAyy^   are   centered   AT    THE   PRESENT    TIME  IN   THE 
district  SURROUN'DINO  THE  SEAL  ISLANDS  OF  THE    PhIBY- 

LOF  AND  Commander  groups,  and]  that  cousequeutljr 
[249]  K 
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tlie  colonial  waters  must  be  visited  by  the  Con^pany's 
cmizers  constantly  and  in  every  part,  in  order  to  watch 
and  team  the  foreign  ivhalers." 

This  is  twice  quoted  in  the  United  States'  Case,  United  States'  _ 
and  special  attention  is  directed  to  it  at  p.  63,  as  ^^''^'  PP-  ^''^'  ^^• 
a ■  commu nication  which — 

"  throws  much  light  upon  the  commercial  activity  of 
the  Russian-American  Company,  and  may  be  accepted 
as  hidicative  of  the  methods  by  which,  during  the  last 
term  of  its  charter,  it  enforced  its  control,  in  the  colonial 
Avaters.  .  .  ." 

The  value  of  this  passage  for  the  purpose  for 
which  it  is  quoted  is,  however,  entirely  destroyed 
by  the  discovery  that  the  words  which  have  been 
here  printed  within  brackets  are  mere  interpola- 
tions in  the  text  of  the  despatch,  and  do  not  exist 
in  the  original  Eussian. 

The  second  passage  is  as  follows  : — 

£^'-This  agent  must  observe  and  keep  a  record  of  Ibid.,  p.  63. 

ALL- FOREIGN  SHIPS  SEEN  DURING  THE  VOYAGE,  AND  OF  THE   ^O^'  ^^J.'^^^ 
■ translation, 

POSITION  OF  THE   SAME  WHEN   OBSERVED,  FOR   THE   INFOR-    see  Appendix,' 

mation  of  commanders  of  our  armed  cruizers  and  of  "^'^  "  ^'  ■'^'  '  ''^ 

the  colonial  authorities  in  sitka,  kamchatka,  and 

Ayan."] 


■  I  -i  ■-; 


No  part  of  this  passage  is  to   be  found  in  the 
original  Eussian. 

The  third  quotation  is  of  greater  length  than  United  States' 
the  others,  and  refers   to  what  is  termed  in  tlie !  C^^®' PP- ^^"^^• 
United  States'  Case  a  "  protective  scheme."     The 
inaccuracies   of   the    translation   of  this    passage 
aire  too  numerous  to  be  here  noticed,  but  may  be 
seeh'at   once   by  a  comparison  with  the   literal 
translation    in    the    Appendix ' 'to  "  this '  Counter-  Appendix,  vol,  i. 
Case.  .  •"■    -■  ■    '     ■       '"pp.  38, 39. 

Throughout  this  despatch,  when  correctly  trans- 
l^ied",  there  is  no  mention  whatever  of  the  pro- 
t-ection  of  the  fur-seals.  It  is  true  that  instructions 
fpj:e.' o-iven  to  watch  until—  '■■[ 


..-ir;i.',n!-i-!'',.l 


"the  foreign  whalers  leave  Behring  Sea,  .viz.,  the  last  Ibid.,  p.  38, 

put  of  August  or  the  beginning  of  September,"  paragraph  3.     See 

also  last  paragraph 
_..  .  ,  .  y   .       o£  despatch. 

MVthe   only  indication  given  as  .to   the  object  of 

bHidi' "vyatchiniT  is' to   be   Jfound  in  the   lollowinsf 


D, 


words  :■ 


•^■■<'':T<^:  keep  watch  over  the  foreign  whalers  and  the  Ibid.,  p.  30, 
Kngii^hmen,  Avith  regard  to  the  trade  carried  on  by  p:u-agraph  5. 
t|i!ft)©yiwith  our  savages." 


G7 


Ni>    evidence    is    otR-red   tliat    any 
foreign  ship  "vvas  expelled  by  Russia. 


Uuited  States' 
Case,  p.  G7. 
(For  I'evised 
translation,  sec 
Appendix,  vol.  i, 
p.  41.) 


But  even  if  the  preservation  oi  fiir-seds"  br 
fur-seal  fisheries  had  been  specially  mentioned 'as 
the  object  of  these  instructions,  it  is  denied  iliat 
they  could  have  any  weight  as  evidence  for  tTie 
purpose  for  which  they  are  quoted  in  the  United 
States'  Case,  unless  it  could  be  shown  that  tlifey 
were  acted  upon  in  practice  by  the  expulsion  of 
a  foreign  ship.  Of  this,  however,  no  evidence  is 
offered,  and  it  is  confidently  asserted  that  no  such 
evidence  exists. 

At  p.  67  of  the  United  States'  Case,  the  follow- 
ing extract  is  quoted  from  the  letter  from  the 
Chief  Manager  of  the  Eussian  Colonies  to  Benze- 
man,  dated  20th  June,  1801  :  — 


'•  9.  It  has  come  to  my  knowledge  that  in  the  present 
year  two  whaling-vessels  have  sailed  from  San  Francisco 
for  the  purpose  of  trading  on  the  Pribilof  Islands  [OR  OF 
HUXTIXG  i.v  THEIR  VICINITY.]  Consequently.  I  would 
suggest  that  during  your  presence  in  those  waters  you 
will  exercise  the  duties  of  an  armed  cruiser,  [to  prevent 
ANY  UNLAWFUL  ACTS  ON  THE  PART  NOT  ONl,Y  OF  THESE 
TWO   VESSELS,  DUT   OF   ANY    OTHERS  WHICH  YOU  MAY  FIND 

IN  Bering  Sea' 


United  States' 
Case,  p.  67. 
(For  revised 
translation,  see 
Appendix,  vol.  i, 
p.  43.) 


It  will  be  seen  that  the  passages  printed  in 
brackets  are  not  to  be  found  in  the  original  Rus- 
sian,  while  the  "  instructiocs  herewith  inclosed, 
which  have  been  approved  iTy  the  Emperor" 
(see  paragraph  9,  revised  translation),  have  not 
been  produced  by  the  United  States,  although 
they  are  essential  to  the  correct  appreciation  of 
the  despatch  in  which  they  were  inclosed. 

The  Proclamation  issued  at  Sitka  in  186-1  is 
similarly  made  to  serve  as  evidence  in  the  United 
States'  Case,  by  the  insertion  of  the  words  "  oi' 
icaters."  No  such  words  occur  in  ihe  original, 
which  is  merely  a  notice  to  quit  Eussian  terri- 
tory. 


Conclusions. 


X 


From  the  considerations  referred  to  in  this 
Chapter,  it  is  submitted  that  the  conclusions 
claimed  to  have  been  established  in  the  British 
Case,  as  sta'ted  at  p.  90,  are  fully  supported ;  and 
that  the  further  evidence  which  has  been  adduced 
clearly  shows  that,  with  the  growth  of  commerce 
and   increase  of  trade  subsequentlv  to   the  year 
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1821,  vessels  of  nations  other  tlian  Russia  williout 
let  or  hindrance  frequented,  traded,  and  fished  in 
the  waters  of  Behring  Sea ;  and  that  no  attempt 
was  ever  made  during  the  whole  period  to  restrict 
the  use  of  those  waters  to  vessels  carrying  the 
Russian  flaa\ 


I 


1 
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CHAPTER  V. 


Head  {E.)—iniat  B'ujhts  passed  to  the  United 
States  under  the  Treatji  nf  Cession  of  the 
oOth  March,  18G7? 


Thk    UmtED    StaTKs'   COXTENTIOXS. 

(1.)   United  States"  Case.  p.  70— 

"  This  treaty,  which,  prior  to  its  final  consummation,  had 
been  discussed  in  the  Senate  of  the  Uniled  States  and 
by  the  press,  was  an  assertion  by  two  great  nations 
that  Russia  had  heretofore  chiimed  tlie  ownership  of 
Behring  Sea,  and  that  she  had  now  ceded  a  portion  of 
it  to  the  United  States :  and  to  this  assertion  no  ob- 
jection  is  ever  known  to  have  been  made." 

(2.)  United  States'  Case,  p.  74— 

'•  Their  value  [the  fur-seals]  was  well  known  to  the 
American  negotiators  of  the  treaty  of  1867,  and  while 
it  must  be  admitted  that  political  considerations  entered 
into  the  negotiations  to  a  certain  extent,  yet  so  far  as 
revenue  to  the  Government  and  immediate  profit  to  its 
people  were  concerned,  it  will  appear  from  a  careful 
study  of  the  incidents  attending  the  transfer  of  sove- 
reignty that  it  was  the  fur  industry  more  than  all  other 
considerations  which  decided  the  United  States  to  pay 
the  sitm  of  7,200,000  dollars  required  by  Russia  for  the 
cession  and  transfer  of  her  sovereign  rights  and 
pioperty." 

(3.)  United  States"  Case,  p.  So — 

"  The  undtrstanding  which  existed  in  the  United  States, 
at  the  time  of  the  purchase  and  cession  of  Alaska,  as 
to  the  scope  and  effect  of  the  jurisdiction  exercised  by 
Russia  over  the  waters  of  Bering  Sea,  and  the  en- 
hanced value  which  was  thereby  placed  upon  the  fur- 
seal  herd  of  the  Pribiloff  Island's."' 


Summary  of  British  Reply. 
The  Treaty  of  l^'C"  only  assigns  territoiy,  not  sea. 

The  value  of  the  fur-seal  herd  w^as  not  taken  into  account  in 
the  purchase  by  the  United  States. 


Contc-ntion  that  Treaty  of  1867  was  With  reference  to    the   contention   first   quoted 

assertion  of  ownership  of  Behrinir  ,  .     .  .        ^  .    i  ..         ,      ^ 

Sea.  above,  ]t  is  to  be  observed  that  neither  the  Treaty 

"  -— :    ,  ^  of    1867,  nor    any  other  document  published  or 

United  States'  .,*■'.  .  . 

Ca.se,  p.  70.  communicated    to    foreign   nations  m  connection 

therewith,  asserted  any  claim  to   the    ownership 

British  Case,  of    Behi'ing   Sea.     Upon  this  point,   attention    is 

pp.  91-102.  .      .  ^  .  .  . 

invited  to  the  observations  contained  in  Chapter  V 

of  the  British  Case. 
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The  extracts  from  the  debates  in  Congress,  and 
the  negotiations  which  took  place  prior  to  the 
completion  of  the  Treaty,  show  conclnsively  that 
it  was  not  supposed  by  the  advisers  of  the  United 
States,  or  by  any  person  on  their  behalf,  that  any 
exclusive  dominion  over  Behring  Sea  was  being 
acquired. 

At  pp.  75  and  76  of  the  United  States'  Case 
j-eference  is  made  to  the  Eeport  of  a  Committee 
of  Congress,  and  copioui  quotations  are  made 
■therefrom.  This  Eeport,  however,  is  not  one 
made  at  or  about  the  time  of  the  Treaty,  or  the 
acquisition  of  Alaska,  but  is  that  of  a  Committee 
of  Congress  which  sat  in  the  year  1889  after  the 
present  controversy  had  arisen. 

No  reference  is  made  in  the  United  States' 
Case,  to  the  report  of  any  previous  Committee 
of  Congress.  Such  reports,  however,  exist,  and 
are  of  a  directly  opposite  tendency.  There  is, 
for  example,  the  Eeport  mentioned  in  Bancroft's 
"History  of  Alaska"  (p.  595),  in  the  following 
terms : — 

••The  motives  which  kd  tlie  United  States'  Govern- 
ment to  purchase  them  "  [Russia's  American  possessions] 
'^arc  thus  stated  in  a  report  of  the  committee  on  foreign 
affairs  published  IStli  May,  1868  :  '  They  were,  first,  the  Alaska,  p 
laudable  desire  of  citizens  of  the  Pacific  coast  to  share 
in  the  prolific    fisheries  of  the  oceans,  seas,  bays,  and 
rivers  of  the  Western  World;  the  refusal  of  Russia  to 
renew  the  Charter  of  the  Russia- American  Fur  Company 
in  1866 ;  the  friendship  of  Russia  for  the  United  States  ; 
the  necessity  of  preventing  the  transfer,  by  any  possible 
chance,  of  the  north-west  coast  of  America  to  an  un- 
friendly Power ;  the  creation  of  new  industrial  interests 
ou  the  Pacific  necessary  to  the  supremacy  of  our  empire 
on  the  sea  and  land  ;  and  finally,  to  facilitate  and  secure 
the  advantages  of  an    milimited   American  conuuerce 
with  the  friendly  Powers  of  Japan  and  China.'" 


Reports  of  Committees  of  Congress. 


Foreign  Affairs  ('ommittee,  in  1868, 
states  objects  of  purchase  from 
Russia,  without  even  mentioning 
the  acquisition  of  Behring  Sea. 

,  595. 


•  Again,  the  Committee  of  Ways  and  Means, 
to  which,  in  1876,  was  referred  a  Resolution 
of  the  House  of  Representatives,  directing  an 
investigation  into  certain  matters  relating  to  the 
lease  by  the  United  States'  Government  to  the 
Alaska  Commercial  Company,  presented  a 
Eeport,  from  which  the  following  is  an 
extract : — 


■•  When  the  proposition  to  purchase  the  Alaska  Terri-  H.  R.,  Ex.  Doc, 
jtpry  from  Russia  was  before  Congress,  the  opposition  to  it  ^^^  S(>ss"^No  G'^li 
was  very  much  based  on  alleged  barrenness  and  worth-  p.  12. 
lessuoss  of  the  territory  to  be  acquired.     It  was  supposed 
that  though  there  might  be  many  political  reasons  for  tliis 
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A  Comiiiitteo  in  187G.  savcj  that  seal 
islands  were  not  considered  in  pur- 
chase. 


United  States' 
10th  Census 
Report,  1881. 


Mr.  H.  W.  Elliott,  in  1881,  reports 
that  the  value  of  the  fur-seal 
industr}-  was  not  taken  into 
account  in  the  purchase  from 
Russia. 


addition  to  the  American  Pacific  possessions,  there  were 
not  commercial  or  revenue  advantages.  The  value  of 
those  seal  islands  loas  not  considered  at  all.  Bussia  had 
deinved  but  little  revenue  from  them,  indeed  a  sum  not 
sufficient  to  paxj  the  contingent  e.vpenses  of  maintainvuj  the 
official  authority.  Under  our  system,  however,  we  have 
a  very  different  result." 

Mr.  H.  W.  Elliott,  in  liis  official  Eeport  on  the 
seal  islands  of  Alaska,  writes  as  follows  upon  this 
point : — 

"Strange  Ignoraxce  of  their  Value  ix  18G7. — 
Considering  that  this  return  "  [that  accruing  from  the 
fur-seal  industry]  "is the  only  one  made  to  the  Govern- 
ment by  Alaska,  since  its  transfer,  and  that  it  was  never 


:J  ^riX- 


"  The  Seal  Islands   taken  into  account,  at  first,  by  the  most  ardent   advocates  of 

Zr      ^^w'  T7.iv    J.    ^"^  purchase   of  Russian- America,   it  is  in  itself  hia'hlv 
Henry  W .  Elliott,  .  '    ^  .  '  *=>     - 

\\  ashins^ton. 


Government 
Printing  Office, 
1881,  pp.  68,  69. 


':-*;;  >-..«• 


creditable  and  interesting;  to  Senator  Sumner  the 
fiieuds  of  the  acquisition  of  this  territory  in  1867, 
delegated  the  task  of  making  the  principal  argument 
in  its  favour.  Everything  that  was  Avritten  in  strange 
tongues  was  carefully  translated  for  the  choice  bits  of 
mention  which  could  be  foimd  of  Alaska's  value. 
Hence  his  speech  on  the  subject  jjossesses  this  interest.* 
It  is  the  embodiment  of  everything  that  could  be 
scraped  together,  ha^^ug  the  faintest  shadow  of 
authenticity,  by  all  of  the  eager  friends  of  the  pur- 
chase, Avhich  gave  the  least  idea  of  any  valuable 
natural  resources  in  Alaska  ;  therefore,  ichen,  in  summon- 
ing all  this  lip,  he  makes  no  reference  ichatever  to  the  seal 
islands,  or  the  fur-seal  itself,  the  extraordinary  ignorance  at 
home  and  abroad  relative  to  the  Pribylov  Islands  can  be 
well  appreciated.'' 


:U'-..:.i  -v'  ;  i;-f   i;-' 


•rfl    : 


>•:  .^ , 


British  Case, 
Appendix,  vol.  i, 
p.  81. 


"  Seal  Islands  of 
Alaska,"  p.  25, 


The  above  refers  especially  to  Mr.  Sumner's 
concluding  summary.  Mr.  Sumner  did,  in  fact, 
make  a  reference  to  the  fur-seal  in  the  body  of 
his  oration,  though  in  a  single  paragraph  only 
of  his  long  speech ;  but  the  perusal  of  that 
speech,  and  the  absence  of  any  mention  of 
the  fur-seal  in  his  recapitulation  of  principal 
points,  sliOAv  the  relatively  small  importanc-e 
which  he  attached  to  the  fur-seal  fisherv. 

In  the  same  Eeport  Mr.  Elliott  also  writes  : — 

••  It  win  be  remembered  by  many  people,  that  wdien 
we  were  ratifying  the  negotiation  between  our  Govern- 
ment and  that  of  Russia,  it  was  made  painfully  apparent 
•that  nobody  :in  this  country  knew  anything  about  the 
subject  of  Russian- America.  Every  schoolboy  knew 
where  it  w^as  located,  but  no  profegeor  or  merchant, 
however  wise  or  shi-ewd,  knew  what  was  in  it.  Accord- 
ingly, immediately  after  the  purchase  was  made  and  the 


*  Speech  on  cession  of  Russian-America,   Unit-ed   States* 
Senate  1867,  "  Suramarj,"  p.  48. 


^ 
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formal  transfer  aflected,  a  large  number  of  energetic 
and  speculative  men,  some  coming  from  New  England 
even,  but  most  of  them  residents  of  the  Pacific  coast, 
turned  theii-  attention  to  Alaska.  They  went  up  to 
Sitka  in  a  little  fleet  of  sail  and  steam  vessels,  but 
among  their  number  it  appears  there  were  only  two  of 
our  citizens  Avho  knew  of,  or  had  tlie  faintest  apprecia- 
tion as  to  the  value  of,  the  seal  islands.  One  of  these, 
Mr.  H.  ]\r.  Hutchinson,  a  native  of  New  Hampshire,  and 
the  other  a  Captain  Ebenezer  Morgan,  a  native  ot 
Cunnecticut,  turned  their  faces  in  18GS  toward  them. 
Mr.  Hutchinson  gathered  his  information  at  Sitka. 
Captain  Morgan  had  gained  liis  years  before  by  experi- 
ence on  tlie  South  Sea  sealino'-crounds." 

Professor  W.  II.  Dall  also,  who  visited  the 
islanrhs  in  18G8,  is  quoted  on  another  page  of  the 
United  States'  Case,  as  follows:  — 

"During  mv  visit  to  St.  George  Island  in  1868,  this  United  Stafes' 
vast   territory    of    Alaska    had    just    fallen    into    the  ^.'^p^udix'^Yo'   ii 
possession  of  the  United   States,  and  the   Government  p.  2o. 
had  not  yet  fairly  established  more  tlian  a  beginning  of 
an  organization  for  its  management,  as  a  whole,  ivithout 
mentioninij  such  details  as  the  Pribilojf  Islands.'^ 

Mr.  Elliott  has  since  repeated  the  opinion 
expressed  in  the  above-quoted  Report,  in  the 
evidence  which  he  gave  to  the  Comm'ttee  whose 
Eeport  is  quoted  at  p.  75  of  the  United  States' 
Case : — 

"The  Russians  made  no  effort  to  hold  these   islands,  Mr.  Elliott  also  testifies  that  Bussia 

at  the  time  of  the  transfer,  simpl v  because  they  did  not  ^  ^^'^  "ot  value  the  .sealing  in.luetiy. 

,  1         u   •  r        •     1     .  •.  f  n  50th  Cong., 

then  vaUie  then-  seaimg  industry — it  was   oi  small  con-  2nd  Sess. 

sequence  then — a  skin  onlv   being   worth  from   3  to  4  H.  R.  Report 

,  ti        .     r       1  "  No.  :^88:},  p.  339. 

dollars  m  London.  ' 

"They  failed  to  properly   develop  the  market,  as  the 

lessees  have  done  under  our  Governmc'it." 


Mr.    C.    A.    Williams,    in    his    evidence,    given  3Ir.   ^Villiams  does  not  think  that 

before  a  Committee  of  Congress,  said  :^  more  than  a  dozen  people  knew 

'  that  the  purchase  contamed  any- 

"  1  do  not  think,   when  the   Government  made  the  J^*'-".^  «^"  ^'^^^e  outside  the  main- 

purchase  from  Russia,  that  any  one  outside  of  a  dozen  ^q^j^  Qqj^„ 

people,  perhaps,  who  had  been  acquainted  with  sealing  2nd  Sesp.. 

heretofore,  had  the  shghtest  knowledge  of  there  being  ^-    ooq.i  ^'*^' c>c 

.  .  11  .^O.    OOCO,    p.    CO. 

any  value  in  those  islands,  or  that  the  Government  was 
going  to  get  anything  of  value  outside  the  mainland  of 
Alaska." 

Dr.  W.  il.  Dall,  who  is  specially  quoted  as 
du  authority  on  Alaska  in  the  United  States' 
Case,  wrote  a  fetter  to  correct  certain  statements 
attributed  to  him  in  the  discussion  arising  from 
a  paper  by  Mr.  W.  Palmer,  read  before  the 
Biological  Society  at  Washington.  In  this  letter 
Dr.  Dall  says  : — 
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*'  Forest  find 
Stream," 
N"oveniber5.  1891. 


Dr.  Dall  mentions  small  valnc  of  seal- 
skins in  1860,  as  reason  whv  littU- 
stress  would  have  been  laid  on  the 
acquisition  of  the  seals  by  tlu- 
United  States. 


"I  said  that  in  1866  (not  'in  the  early  days  of  the 
industry  ')  I  purchased  first-class  fnr-seal  skins  at  12^ 
cents  a-piece,  that  being  the  price  at  which  they  wore 
sold  by  the  Russians,  The  point  of  this  observation 
lies  in  its  application  to  the  oft-repeated  statement  that, 
as  Mr.  Palmer  says,  '  little  stress  was  laid  upon  the  fact 
that  fur-seals  were  found  in  abundance  '  at  the  time  oi 
the  purchase  of  the  Territory  by  the  United  States. 
No  stress  could  reasonably  have  been  la,id  upon  it,  since 
100,000  seals  would  at  that  time  have  been  worth  only 
some  12,500  dollars,  which  would  hardly  have  paid  for 
the  trouble  of  taking  them.  Of  course,  almost  immedi- 
ately afterwards  this  was  no  longer  true." 


Conclusions. 


It  is  submitted  that  the  contentions  of  the 
United  States  are  based  upon  two  assumptions, 
both  of  which  are  entirely  erroneous. 

The  first,  that,  prior  to  the  year  ISiu,  Russia 
had,  in  fact,  excluded  the  vessels  of  other  nations 
from  Beliring  Sea. 

The  second,  that  the  laniruacre  of  the  Treaty  of 
1867  describes,  and  purports  to  convey,  some' 
special  rights  in  the  non-territorial  waters  of 
Belirino"  Sea. 

As  to  the  first,  the  considerations  contained 
in  the  preceding  Chapters  have  established 
that,  prior  to  1867.  Russia  had  not,  at  any  time, 
excluded  from  Behrino-  Sea  the  vessels  of  foreign 
nations. 

As  to  the  second,  a  reference  to  the  lancruas-e 
of  the  Treaty^ which  is  set  out  at  pp.  91  to 
94  of  the  British  Case — shows  that  Ru.ssia 
was  conveying  territories  Avhicli  were  then  ad- 
mitted, to  form  part  of  the  Russian  Empire, 
but  with  no  more  than  the  ordinary  territorial 
rights. 
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CHAPTER  VI. 

Point  5  of  Article  VI. — Has  the  United  States 
any  Right,  and  if  so,  ivhat  Right  of  Protection 
or  Property  in  the  Fur-seals  frequenting  the 
Islands  of  the  United  States  in  Behring  Sea, 
ivhen  such  seals  are  found  outside  the  ordinary 
o-mile  limit  ? 


The  United  States'  Coxtextions. 

(1.)  United  States'  Case,  p.  57— 

"  By  the  Ukase  of  1821  Russia  had  publicly  claimed 
certain  unusual  jurisdiction  both  over  Bering  Sea 
and  over  a  portion  of  the  Pacific  Ocean.  .  .  .  .  Russia 
never  sought  to  prevent  vessels  from  passing  through 
Bering  Sea  in  order  to  reach  the  Arctic  Ocean  ;  nor  did 
she  always  strictly  enforce  the  prohibition  of  whaling 
within  the  distnnce  of  100  miles  from  its  shores  ;  but, 
so  far  as  the  fur-seals  are  concerned,  it  will  be  made  to 
appear  in  what  follows  that  the  jurisdiction  in  question 
was  always  exercised  for  their  protection." 

(2.)  United  States'  Case,  p.  85— 

"  In  determining  what  right  of  protection  or  property  this 
Goverr  m?nt  has  in  the  fur-seals  frequenting  the  islands 
of  the  United  States  in  Bering  Sea  when  such  seals 
are  found  outside  of  the  ordinai-y  3.mile  limit,  it  is  not 
compelled,  neither  does  it  intend,  to  rest  its  case 
altogether  upon  the  jui-isdiction  over  Bering  Sea 
established  or  exercised  by  Russia  prior  and  up  to  the 
time  of  the  cession  of  Alaska.  It  asserts  that,  quite 
independently  of  this  jurisdiction,  it  has  a  right  of 
protection  and  property  in  the  fur-seals  frequenting  the 
Pribiloff  Islands  when  found  outside  the  ordinary  3- 
mile  limit,  and  it  bases  this  right  upon  the  established 
principles  of  the  common  and  the  civil  law,  upon  the 
practice  of  nations,  upon  the  laws  of  natural  history, 
and  upon  the  common  interests  of  mankind."   •• 

(3.)  United  Spates'  Case,  pp.  231,  232— 

"  It  may  be  laid  down  as  a  principle,  established  by  inter- 
national usage,  that  any  nation  which  has  a  peculiar 
interest  in  the  continued  existence  of  any  valuable 
marine  product,  located  in  the  high  seas  adjacent  to  its 
coasts  01-  territorial  waters,  may  adopt  such  measures 
as  are  essential  to  the  preservation  of  the  species  with- 
out limitation  as  to  the  distance  from  land  at  which 
such  necessary  measures  may  be  enfoi'ccd." 

(4.)  United  States'  Case,  p.  237— 

"This  hasty  review  of  the  legislation  of  near  a  score  of 
nations  clearly  establishes  the  principle  announced  that 
any  nation,  having  a  peculiar  interest  in  the  continued 
existence  of  animal  life  on  the  high  seas,  adjacent  to 
its  coasts  or  territorial  wateis,  may  adopt  such  measures 
as  are  essential  to  its  preservation,  without  limit  as  to 
the  distance  from  land  at  which  such  measures  may 
be  enforced." 

(5.)  United  States'  Case,  pp.  295,  296— 

"  The  United  States,  upon  the  evidence  herewith  sub- 
mitted and  nferred  to,  claim  that  <hc  foUowino- 
propositions  of  fact  have  been  fully  established:  .  .  "^ 
That  at  all  times,  when  in  the  water,  the  identity  of 
each  individual  can  be  estnblished  with  certainty,  and 
that  at  all  times,  whether  during  its  short  excursions 
from  the  islands  in  search  of  food  or  its  longer  winter 
migration,  it  has  a  fixed  intention,  or  instinct,  which 
induces  it  to  return  thereto." 
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(6.)  United  States'  Case,  pp.  299,  300— 

"  The  United  States'  Government  will  claim  :  ¥irst.  That 
in  view  of  the  facts  and  circumstances  established  by 
the  evidence,  it  has  such  a  property  in  the  Alaskan 

seal  herd as  entitles  it  to   preserve  the  herd 

from  destruction  in  the  manner  complained  of,  by  an 
employment  of  such  reasonable  force  as  may  be  neces- 
sary. Second.  That  irrespective  of  the  distinct  i-ight  of 
property  in  the  seal  herd,  the  United  States'  Govern- 
inent  has  for  itself,  and  for  its  people,  an  interest,  an 
industry,  and  a  commerce  ;  .  .  .  .  and  that  no  part  of 
the  high  sea  is,  or  onght  to  be,  open  to  individuals  for 
the  purpo.se  of  accomplishing  the  destruction  of  national 
interests  of  such  a  character  and  importance." 

SCMMARY    OF    BrITISII   RliPLY. 

The  right  of  protection  mentioned  in  Point  5  of  Article  VI  is 
now  alle<?ed  to  be  exercisable  in  every  part  of  the  high 
sea,  and^is  claimed  by  the  United  States  on  general 
principles,  which,  if  sound,  gave  a  like  right  to  Russia. 
Such  right  is  said  to  be  independent  of  any  jurisdiction 
alleged  to  have  been  formerly  exercised  by  Russia  in 
Behring  Sea,  by  virtue  of  a  prescriptive  title.    But  acts 
of  protection  by  Russia,  liad  there  been  such,  could  in 
no  way  be  attributed  to  a  jurisdiction  founded  on  pre- 
scriptive title,  or  used  as  evidence  of  such  title,  if  they 
would  have  been  equally  justifiable  without  it. 
The  United  States  can  have  no  right  of  protection  in   seas 
where  it  has  no   jurisdiction.     For,  on  the  unappro- 
priated sea,  all  nations  are  equal  and  independent,  and 
cannot  interfere  with  each  other's  ships,   except  for 
pirac}-. 
The  Treatv.  rightly  construed,  does  not  give  power  to  the 
Tribunal  to'  decide  whether  the  United  States  have 
jtu-isdiction,  for  any  purpose,  over  waters  outside  that 
part  of  Behring   Sea  where   the  United  States  claim 
exclusive  jurisdiction.    No  claim  to  jurisdiction  of  any 
kind,  bevond  that  limited  area,  had  been  made  before 
the  Treaty  was  signed;  and  it  refers  no  questions  to 
arbitration,  except  s'ch  as  had  then  arisen  between  the 
Contracting  Powers. 
The  words  in  which  the  grounds  of  claim   to   this  widely- 
extended  right  of  protection  are  stated,  are  difficult  of 
interpretation.    The  '•  common  law  "  reftrred  to  cannot 
be   that   of   England,  which  has  no  force  in  a  dispute 
between    nntions.      '-Civil    lav,-,"    whether    denoting 
Roman  law,  cr  used  in  opposition  to  criminal  law,  is 
inappropriate  here.     The  right  claimed  must  depend 
on    iuternational    law,    of    which    "  the    practice    of 
nations"  can  only  afford  evidence,  and  which   recog- 
nizes all  the  "  ir.terests   of  manicind ".  of  which    the 
Tribunal  can  take  cognizance  in  dea'ingwith  rights  as 
distinguished  from  regulations. 
One  of  the  purposes  of   the  ordinary  3-mi!e  limit  is   that  of 

exclusive  fishing. 
Th'ra  can  be  no  property  in  free-swimming  S'lals,  which  ar>3 
proved  in  Chapter  VII  to  b  )  ferce  naturce;  and  are, 
therefore,  res  nnllius  even  by  the  law  of  tlie  United 
■  States.  Still  less  is  the  property  vested  in  the  United 
States'  Government ;  and  their  lessees  neither  have  nor 
claim  any  interest  in  these  animals. 
If  the  identification  of  each  seal  and  its  annual  return  to  the 
Pribyloff  Js'ands  be  assumed  as  facts,  they  show  no 
title  without  proof  that  the  seal  was  tame  or  reclaimed 
before  its  departure;  and  that  it  intended  to  return, 
not  only  to  ths  is-ands,  hut  to  some  spot  v.-here  it 
wou'd  be  under  the  cara  and  control  of  iU  owner. 
The  laws  of  seven  British  Colonies,  of  Scotland,  Ireland,  and 
ten  ot'oer  countries  (including  Russia),  are  quoted  or 
referred  to  in  the  United  States'  Case,  apparently  for 
the  purpose  of  supporting  the  alleged  right  of  pro- 
tection. But  in  no  instance  is  it  shown  that  ex- 
territorial jurisdiction  over  foreigners  is  asserted  or 
exercised. 
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In  tlio  question  now  to  be  discussed,  and  in 
tlie  contentions  of  the  United  States  above 
quoted,  tlie  protection  spoken  of,  wlietlier  ex- 
press!}' or  impliedly,  is  a  protection  as  of  right ; 
it  is  in  no  way  dependent  oji  the  exercise  by  the 
Arbitrators  of  the  power  of  making  Eegulations 
given  them  in  a  certain  event,  by  the  Treaty  of 
the  29th  Februarv,  1892.  If,  for  the  sake  of 
brevity,  the  passages  in  which  the  contentions 
occur  are  not,  in  every  instance,  set  out  at  suffi- 
cient leni?th  to  show  that  the  claim  is  one  of  right, 
a  perusal  of  the  context,  or  a  reference  to 
their  place  in  the  argument,  will  make  it  abun- 
dantly clear. 

Right  of  protection  is  quite  distinct  from 
property,  and  when  involving,  as  is  suggested 
in  the  United  States'  Case,  the  adoption  of 
"necessary  measures"  (Contention  3),  and  the 
employment  of  "  reasonable  force "  (Contention 
6),  implies  jurisdiction  over  the  waters  to  which 
the  right  extends.  Jurisdiction  may  exist  without 
property,  and  property  without  jurisdiction. 
Thus,  in  territorial  waters,  every  nation  has  a 
jurisdiction,  which  justifies  the  exclusion  of 
foreigners  from  fishing  ;  yet,  by  the  law  of  both 
Great  Britain  and  the  United  States,  a  fish  swim- 
ming at  large  in  such  waters  is  not  the  subject  of 
property. 

It  will  be  observed  that,  by  the  second  of  the 
contentions  set  forth  at  the  head  of  this  Chapter, 
a  right  of  protection  over  the  fur-seals  {i.e.^  a 
jurisdiction  entitling  the  United  States  to  protect 
them)  is  claimed  independenth'  of  the  jurisdiction 
over  Behring  Sea,  described  in  Contention  (1.)  as 
an  *'  unusual  jurisdiction,"  which  is  alleged  to 
have  been  exercised  bv  liussia,  and  transferred 
to  the  United  States  in  18G7.  Further,  by  Con- 
tention (6.),  "  no  part  of  the  high  sea  "  is  excepted 
from  this  right  of  protection.  Ihit  if  it  be  true, 
as  propounded  in  Contentions  (2.)  and  (0.),  when 
read  together,  that,  on  general  principles,  nations 
having  "an  interest,  an  industry,  and  a  com- 
merce "  in  fur-seals,  have  a  right  to  protect  those 
animals,  exercisable  over  the  high  seas  generally, 
then  acts  by  Russia,  had  there  been  such,  justifiable 
by  virtue  of  such  a  right,  would  afford  no  evidence 
whatever  of  the  "  unusual  jurisdiction  "  over  one 
portion  of  those  seas,  alleged  to  have  been  exer- 
cised by  Eussia.  In  fact,  the  two  arguments  are 
mutually  destructive.  If  the  right  attached  to 
Russia  bv  virtue  of  her  interest  in  the  fur-seals,  its 


The  protection  sijokcii  of  in  the  Con- 
tention is  a  protection  as  ot  rii^ht. 


Distinction  between  right  of  protec- 
tion and  property. 


Right  of  protection  claimed,  inde- 
pendent of  the  jurisdiction  over 
Behring  Sea  alleged  to  have  been 
acquired  from  Russia. 


No  part  of  the  high  sea  is  excepted 
from  this  right  of  protection. 


Acts  of  protection,  then,  liad  ther< 
been  such,  would  afford   no  evi- 
dence of  Russia's  jurisdiction  ove: 


Behring  Sea. 


i  I 


Tlioiv  can  be  uo  right  of"  piotectioii  in 
s.'as  where  there  is  no  jurisdiction. 


exercise  would  afford  no  evidence  of  anv  title  to 
an  unusual  jurisdiction.  Yet,  in  Contention  (1.), 
the  allegation  that  Russia  exercised  jurisdiction  for 
tlie  protection  of  fur-seals,  is  relied  on  as  the  main 
proof  of  her  prescriptive  title  to  Behring  Sea  and 
of  the  unusual  jurisdiction  arisincr  from  that  title. 
That  Behring  Sea  was  used  as  a  passage  to  the 
Arctic  Ocean,  is  there  expressly  admitted ;  that 
the  prohibition  against  whaling  within  100  miles 
from  the  shore  was  not  strictly  enforced,  is  also 
there  admitted ;  nor  is  one  instance  of  its  enforce- 
ment even  alleged  :  but  it  is  said,  that  "  so  far  as 
the  fur-seals  are  concerned,"  the  unusual  jurisdic- 
tion was  always  exercised. 

That  right  of  protection  implies  jurisdiction 
over  the  waters  where  it  is  to  be  exercised,  is  clear 
from  the  following  propositions  : — 


Dodsoa's 

Ad  mil-alt  J  Cases 

vol.  ii,  p.  210. 


(1.)  That,  on  the  unappropriated  sea,  all  nations 
are  equal,  and  independent  of  one  another ; 

(2.)  That,  in  time  of  peace,  a  vessel  thereon 
cannot  be  forciblv  interfered  with  bv  a  foreign 
Power,  except  for  piracy ;  and 

(3.)  That  fishing  is  not  piracy. 

The  last  of  these  propositions  is  too  elementary 
to  need  support.  The  other  two,  if  authority  be 
supposed  necessarj-,  are  illustrated  by  Lord 
Stowell's  Judgment  in  the  case  of  "  Le  Louis," 
already  cited  upon  another  point  in  the  British 
Case,  p.  154,  in  which  it  was  held  that  a  French 
ship  could  not  be  condemned  as  a  pirate  for 
being  employed  in  the  Slave  Trade,  and  forcibly 
resistnis  the  search  of  the  British  cruizers.  In 
that  case.  Lord  Stowell  said  : — 


Ibid.,  p.  243. 


"  Upon  the  first  question,  whether  the  nght  of  search 
exists  in  time  of  peace,  I  have  to  observe,  that  two 
principles  of  pubhc  law  are  generally  recognized  as 
fundamental.  One  is  the  perfect  equahty  and  entire 
independence  of  all  distinct  States.  Relative  magni- 
tude creates  no  distinction  of  right  ;  relative  imbecility, 
whether  permanent  or  casual,  gives  no  additional  right 
to  the  more  powerful  neighbour ;  and  any  advantage 
seized  upon  that  ground  is  mere  usurpation.  This  is 
the  great  foimdation  of  public  law,  which  it  mainly 
concerns  the  peace  of  mankind,  both  in  their  politic  and 
private  capacities,  to  preserve  in^^olate.  The  second  is, 
that  all  nations  being  equal  all  have  an  equal  right  to 
the  uninteiTupted  use  of  the  unappropriated  parts  of 
the  ocean  for  their  navigation.  In  places  where  no  local 
authority  exists,  ichere  the  subjects  of  all  states  meet  upon  a 
footing  of  entire  equality  and  independence,  no  one  stale,  or 
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any    of  its    subjects,    has   a    ri(jht    to    assume    or  exercise 

authority  over  the  subjects  of  another The  right 

of",  visitation  being  in  this  present  case  exercised  in  time 
of  peace^the  question  arises,  how  it  is  to  be  legahzed? 
And  k)oking  to  wliat  I  have .  described  as  the  known 
existing  law  of  nations  evidenced  by  all  authority  and 
all  practice,  it  must  be  upon  the  ground  that  the 
captured  vessel  is  to  be  taken  legaUy*  as  a  pirate,  or 
else  some  new  ground  is  to  be  assumed  on  which  this 
right  which,  has  been  distinctly  admitted  not  to  exist 
generally  in  time  of  peace  can  be  supported.  ....  The 
question  then  comes  to  this  : — Can  the  occupation  of 
this  French*  vessel  be  legally  deemed  a  piracy,  inferring, 
as  it  must  do,  if  it  be  so,  all  the  pains  and  penalties  of 
piracy?  ....  In  ti'uth  it  wants  some  of  the  dis- 
tinguishing features  of  that  offence.  It  is  not  the  act 
of  free-booters,  enemies  of  the  human  race,  renouncing 
every  country,  and  ravaging  every  country  in  its  coasts 
and  vessels  indiscriminately,  and  thereby  creating  an 
universal  terror  and  alarm.  ...  Be  the  malignity  of 
the  practice  what  it  may,  it  is  not  that  of  piracy*  in 
legal  consideration." 

Her  Majesty's  Government  respectfull)'-  protest 
that  the  qnestion  whether  the  United  States 
have  any  jnrisdiction  outside  Behring  Sea — or, 
to  speak  more  strictly,  outside  that  part  of 
Behriiifx  Sea  in  which  the  United  States  claim 
exclusive  jurisdiction— is  not  referred  to  this 
high  Tribunal  by  the  terms  of  the  Treaty  of 
1892. 

When  the  question  stated  at  the  head  of  this 
Chapter  speaks  of  a  right  of  protection  beyond 
the  ordinary  8-mile  limit,  it  is  assumed  that 
the  part  of  Behring  Sea  in  which  exclusive  juris- 
diction is  claimed  is  the  only  area  with  which 
the  two  Powers  are  concerned.  For,  previously 
to  the  Treaty  of  1892,  no  claim  of  jurisdiction, 
exclusive  or  otherwise,  beyond  the  limits  of 
Behring  Sea,  had  been  made  by  the  United 
States.  The  preamble  and  the  1st  Article  both 
express  what,  it  is  submitted,  would  in  any  case 
be  implied,  that  "  the  questions  which  hace 
arisen  "  are  those  which  are  referred. 

The  claim  made  b}^  the  United  States  is  set 
forth  in  Mr.  Blaine's  despatch  of  the  17  th  Decem- 
ber, 1890.  There,  Question  5  is  proposed  in  the 
folio  win  £>•  form  : — 

'•'  What  are  now  the  rights  of  the  United  States  as  to 
the  fur-seal  fisheries  in  the  waters  of  the  Behring  Sea 
outside  of  the  ordhiary  territorial  limits,  whether  such 
rights  grow  out  of  the  cession  by  Russia  of  any  special 
rights  or  jurisdiction  held  by  lier  in  such  fislieries  or  in 


Dodson's 
Admiralty  Cases, 
vol.  ii,  p.  240. 


Ibid.,  p.  247. 


Ibid.,  p.  248. 


Her  Majesty's  (Government  protest 
that  no  question  as  to  rights  of  the 
United  States  outside  tlie  area  in 
which  they  claim  <'.rt7?<.«/re  jurisdic- 
tion, is  within  tci'nis  of  reference. 


The  Treaty  only  refers  to  (jue.stions 
which  had  arisen  at  its  date  ;  an<l 
theseincluded  no  claims  extending 
beyond  the  specified  area. 


United  States' 
Case,  Appendix, 
vol.  i,  p.  286. 


*  The  italics  are  in  the  original. 
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riie  Uiuted  States  only  claim  to  hold 
a  small  section  of  Behring-  Sea  for 
protection  of  the  fur-seals. 


United  States' 
Case,  Appendix, 
vol.  i,  p.  263. 


Ibid.,  p.  294. 


Ibid.,  p.-29o. 
Ibid  ,  p.  305. 


Ibid.,  p.  307. 


the  Wixters  of  Behring  Sea,  or  oiit  of  the  ownership  of 
the  breeding-islands  and  the  habits  of  the  seals  in 
resorting  thither  and  reaiing  their  young  thereon,  and 
going  out  from  the  islands  for  food,  or  out  of  any  other 
fact  or  incident  connected  Avith  the  relation  of  those 
seal  fisheries  to  the  territorial  possessions  of  the  United 
States." 

The  writer  proceeds  in  the  same  despatch:  — 

"■  The  repeated  assertions  that  the  Government  of  the 
United  States  demands  that  the  Behring  Sea  be  pro- 
nounced mare  clausum,  are  without  foundation.  The 
Government  has  never  claimed  it,  and  never  desired  it. 
It  expressly  disavows  it.  i\.t  the  same  time,  the  United 
States  does  not  lack  abundant  authority,  according  to 
the  ablest  exponents  of  international  law,  for  holding  a 
small  section  of  the  Behring  Sea  for  the  protection  of 
the  fur-seals.  Controlling  a  comparatively  restricted 
area  of  water  for  that  one  specific  purpose  is  by  no 
means  the  equivalent  of  declaring  the  sea,  or  any  part 
thereof,  mare  clausum.^^ 

In  an  earlier  passage  in  the  same  despatch, 
Mr.  Blaine  states  : — 

"  If  Great  Britain  can  maintain  her  position  that 
Behring  Sea  at  the  time  of  the  treaties  with  Russia  of 
1824  and  1825  was  included  in  the  Pacific  Ocean,  the 
Government  of  the  United  States  has  no  well-grounded 
claim  against  her." 

In  replying,  on  the  21st  February,  1891,  Lord 
Salisbury,  with  reference  to  the  question  thus 
proposed,  said  :  — 

"  The  first  clause,  '  What  are  now  the  rights  of  the 
United  States  as  to  the  fur-seal  fisheries  in  the  waters  of 
the  Behring  Sea  outside  of  the  ordinary  territorial  limits?' 
is  a  question  which  would  be  very  properly  referred  to 
the  decision  of  an  arbitrator.  But  the  siibsequent  clause, 
which  assumes  that  such  rights  could  have  grown  out  of 
the  ownership  of  the  breeding-islands  and  the  habits  of 
the  seals  in  resorting  thereto,  involves  an  assnmption 
as  to  the  prescriptions  of  international  law  at  the  present 
time,  to  Avhich  Her  Majesty's  Government  are  not  pre- 
pared to  accede." 

Mr.  Blaine  answered  on  the  14Lh  April,  1891, 
proposing  Question  5  in  its  present  form,  and  Sir 
J.  Pauncefote  assented  in  a  Memorandum,  dated 
the  3rd  June,  1891. 

The  correspondence  on  the  modus  viuendi  affords 
further  evidence  of  the  limits  of  the  claim  made 
by  the  United  States. 

On  the  4th  June,  1891,  Mr.  Wharton,  Acting 
Secretary  for  the  United  States,  wrote  to  Sir 
J.  Pauncefote,  with  reference  to  Lord  Salisbury's 
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requirement    that    Russia   should   concur   in   the 
modus  Vivendi^  as  follows  : — 

"  I  am  also  directed  to  remind  vou  tliat  the  conteutiou 
between  the  United  States  and  Great  Britain  has  been 
limited  to  that  part  of  Behring  Sea  eastward  of  the  line 
of  demarcation  described  in  our  Convention  with  Rus- 
sia. ...  It  was  never  supposed  by  any  one  representing 
the  Government  of  the  United  States  in  this  correspon- 
dence, or  by  the  President,  that  the  agreement  for  a 
modus  vivendi  should  be  broader  than  the  subject  of  con- 
tention stated  in  the  correspondence  of  the  respectiv^e 
Governments." 


And  on  the  9th  June,  1891,  Mr.  Wharton  wrote  United  States" 

,  r.'     T    T-,  n  1  •   •         Case,  Appendix. 

thus  to  bir  J.  Pauncefote  as  to  another  provision  ^.^i  ;^  ^  o^^. 
of  the  modus  vivendi : — 

'•  As  to  the  tliird  clause  of  your  proposition,  I  am 
directed  to  say  that  the  contention  between  the  United 
States  and  Great  Britain  lias  relation  solely  to  the 
respective  rights  of  the  two  Governments  in  the  waters 
ofBehrin<»:  Sea  outside  of  the  ordinarv  territorial  limits, 
and  the  stipidations  for  the  co-opei'ation  of  the  two 
Governments  duiing  this  season  have,  of  course,  the 
same  natural  limitation." 


The  contention  between  the  two 
Powershasbeenlimited  to  Behring 
Sea  eastward  of  the  line  of  demar- 
cation in  the  Treatv  of  18()7. 


Subject  to  the  above  protest,  the  grounds  on 
which  this  claim  to  protective  jurisdiction  is  made 
will  now  be  considered. 

They  are  four,  viz.,  the  established  principles 
of  the  common  and  civil  law,  the  practice  of 
nations,  the  laws  of  natural  history,  and  the  com- 
mon interests  of  mankind. 

In  what  sense  the  terms  "  common  and  civil 
law "  are  here  used,  is  jiot  very  clear.  The 
expression  '*'  common  law "  is  technical,  and  is 
well  understood  by  the  lawvers  of  the  United 
States  and  Great  Britain  ;  but  it  has  no  appli- 
cation to  the  question  now  under  discussion, 
except  in  so  far  as  any  general  principles  can  be 
deduced  therefrom,  "  Civil  law  "  is  an  expression 
sometimes  used  with  reference  to  "Roman  law," 
and  sometimes  in  opposition  to  the  expression 
*'  criminal  law."  It  is  probably  Intended  to  be 
used  in  the  latter  sense,  but  in  neither  case  has  it 
any  application  here.  The  riohts  of  nations  must 
be  determined  by  the  principles  of  international 
law.  The  "  practice  of  nations  '''  is  only  important 
as  evidence  of  that  law,  thus  brinirinor  the  claim 

'  DO 

once  more  to  the  same  test. 

The  law3  of  natural  history  are  not  material  to 
the  question  of   juiisdiclion.     These   laws  would  United  States' 
be   more   material    to   the    question    of   property  ^^^^'  ^'P"  "^*^'  "^^' 


Four  groiuids  of  elaim. 


'"Common  and  civil  lav.." 
of  terms. 


^Ieani;:<i- 


Rights  of  natii)ris  must  be  determined 
by  international  law.  of  which  the 
"  practice  of  nations '"  i.<  merf 
evidence. 


Laws  of  natural  historv  irrelevant. 
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if   the    question  whether   seals    are  ferce   naturm 

were  seriously  in  dispute,  but  in  all    probability 

no  such  contention  will  arise.     The  extraordinary 

allegation  that  seals  may  in  any  legitimate  sense 

be    regarded    as    domestic    animals   will   be    dis- 

"Commoii  interests  of  inankiiid"iiuw  cussed  in  a  subsequent  Chapter.     The  "  commoii 

in  question  are  only  such  as  inter-  ^, +^  ^  <        r  i  •    i  >) 

national  law  recog-niises.  mteiests  ol  mankmd      now  ni  question   are  only 

such  as  international  law  recognizes. 

What  then  are  tlie  principles   of   international 

law    appHcable  to  the    question?     Some    hint  of 

them  is  contained  in  the  passage    just  examined 

(Contention  2),  where  "  the  ordinary  3-niile  limit " 

is    twice    mentioned.       Without    staying    to    cite 

authorities  showing  that    the  3-mile  zone  is  now 

commonly  regarded  by  other  nations  besides  the 

,     United  States  as  the  limit,  for  most  purposes,  of 

territorial   jurisdiction,  the    following    authorities 

may  be  cited  as  showino-    tliat    fishincr  is  one  of 

those  purposes  :  — 

the  sea  which  wash  the  coasts  of  any  particular 
State,  within  the  distance  of  a  marine  league, 
or  as  far  as  a  cannon-shot  will  reach  from  the 
shore,"  says  : — 

Wheatou's"  Inter-        "  The  pli^'sical  power  of  exercising  an  exclusive  pro- 

(Dana^st^diHo'n),     P^^"^>' ^^^^  J^^'i^f^ict'^"'  '-^"^^  of  excluding  the  action  of 
.sec.  189.  '     other  nations  within  these  limits,    exists  to  a  certain 

degree;  but  the  moral  power  may  perhaps  seem  to 
t^xtoud  no  further  than  to  exclude  the  action  of  other 
nations  to  the  injury  of  the  State  by  which  this  right  is 
claimed.  It  is  upon  this  ground  that  is  founded  the 
acknoAvledged  immunity  of  a  neutral  State  from  the 
exercise  of  acts  of  hostility  by  one  belHgerent  Power 
against  another  Avithin  those  limits.  This  claim  has, 
however,  been  sometimes  extended  to  exclude  other 
nations  from  t]ic  innocent  use  of  tlie  Avaters  washing  the 
shores  of  a  particular  State  in  peace  and  in  war,  as,  for 
example,  for  the  purpose  of  jxirticijxding  in  the  fishenj, 
wliicli  is  generally  appropriated  to  the  subjects  of  the 
State  within  that  distance  of  the  coasts.  This  exclusive 
claim  is  sanctioned  both  by  usage  and  Convention,  and 
must  he  considered  as  forming  a  part  of  the  positive  Icnv  of 
nations.'' 

Sir  John  Nichoil  sa3's  : — 

R.  r.  forty-nine  "As  between  nation  and  nation,  the  territorial  right 

3"Ha4^  aT  25V  ^"^^^'  ^^^  ''^  ^^^'^'  ^^  *^^^*  understanding,  be  extended  to 
pp.  289,290.  *  3  miles ;  but  that  rests  upon  difterent  principles,  viz.,  that 
their  own  subjects  shall  not  he  disturhed  in  their  fishing, 
and  particularly  in  their  coasting  trade  and  communica- 
tions between  place  and  place  during  war ;  they  would 
be  exposed  to  clanger  if  hostihties  were  alloAved  to  be 
carried  on  between  belligerents  nearer  to  the  shore  than 
o  miles." 
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Mr.  Sheldon  Amos  says  : — 

"For  some  limited  purposes,  a  special  ni>-ht  of  juris-  Manning's  "Law 
diction    and    even    (for   a   few   definite   purposes)    of  ^,   ,^  ^^'^'      ^ 
dominion,  is  conceded  tt)  a  State  in  respect  of  the  part  pp.  119,  120. 
of  the  ocean  immediately  adjoining  its  own  coast-line. 
The  purposes  for  which  this  jurisdiction  and  dominion 
have  been  recognized  are: — (1)  the  regulation  of  fisheries ; 
(2)  the  prevention  of  frauds  on  customs  laws  ;  (3)  the 
exaction  of  harbour  and  lighthouse  dues ;  and  (4)  the 
protection  of  the  territory  from  violation  in  time  of  war 
between  other  States,    The  distance  from  the  coast-line 
to  which  this  qualified  privilege  extends  has  been  A^ari- 
ously  measured,  the  most  prevalent  distances  being  that 
of  a   cannon-shot    or  of    a    marine    league    from    the 
shore." 

It  is  submitted  that  the  authorities  cited  and 
arguments  brought  forward  support  the  proposi- 
tion that  the  sole  right  of  the  United  States  in  British  Case, 
respect  of  the  protection  of  seals  is  that  incident  P"  ^^'  ^^P" 
to  territorial  possession,  including  the  right  to 
prevent  the  subjects  of  other  nations  from  fishing 
in  territorial  waters. 


\ 


Conclusions. 


The  next  question  to  be  considered  is  whether 
the  United  States  have  a  property  in  the  fur- 
seals  frequenting  the  Pril^ylofl'  Islands. 

The  followino-  Enolish  and  United  States' 
authorities  are  sufficient  to  show  that  animals 
swell  diS  ^edls  zxe.  fierce  natarce  ;  and  that,  as  such, 
they  are  res  imllius. 

"In  things  which  are/c/'«'  naturw,  nunc  can   have  an   Comju's  "  Digest," 
absolute  property.  ■'-^^•'  Biens,  i., 

"As  in  deer,  conies."'     (R.  7,  Co.  17  h.) 

"  Nor  in  hawks,  doves,  herons,  pheasants,  partridges, 
or  other  fowls  which  are  at  large  and  not  reclaimed." 
(10  H.  7,  G,  30.) 

"  Nor  in  fish  at  large  in  the  irater.^' 

*  *  *  * 

''  Yet,  a  man  may  have  a  qualified  or  possessory  pro- 
perty in  them,  as  if  deer,  &c.,  are  tame."     (7  Co.  17  ^.) 

"  If  hawks,  &c.,  are  reclaimed. 

"  So,  if  pheasants,  partridges,  or  other  foAvls  are 
tame." 


Property  in  fur-seals. 


Seals  are  /era'  natura',  and,  as  such, 
res  nullius. 


vol.  ii,  p.  135 


"  So,  (loves  in  a  dovecote. 

"Young  herons,  &.C.,  in  their  nests."     (7  Co.  17  h.) 

"  F'ish  in  a  tank,''  &c. 

"  And  of  such  things  tame  or  inclosed,  felony  may  be 

committed."     (7  Co.  18  a.) 

•»♦*** 

'•  But  if  deer,  fowls,  &c.,  tame  or  reclaimed,  attain 
their  natiu-al  liberty,  and  have  no  inclination  to  return, 
the  property  shall  be  lost."     (7  Co.  17  h.) 


i 
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Blackstoiie,  edition 
1862,vol.ii,  p  39G. 


Ibid.,  p.  397, 


Ibid.,  p.  308. 


Ibid  ,  p.  390. 


"Other  animals,  that  arc;  nut  of  a  tanic  and  Jumestic 
nature,  are  cither  not  tlie  objects  of  property  at  all,  or 
else  fall  iiiuler  onr  other  division,,  namely,  that  of 
(jualijiecl*  limited*  or  qHcial*  property :  which  is  such  as 
is  not  in  its  nature  permanent,  but  may  sometimes 
subsist,  and  at  other  times  not  subsist." 

*  *  *  * 

"  A  qualified  property  may  subsist  in  animals  fera 
natnne,  per  indnstriam  liominis :  by  a  man's  reclaiming* 
and  making  them  tame  by  art,  industry,  and  education  ; 
or  by  so  confining  them  within  his  own  iinmediate 
power,  that  they  cannot  escape  and  use  their  natural 
liberty.'' 

*  #  *  * 

"  In  all  these  creatures,  reclaimed  from  the  wildness 
of  their  nature,  the  property  is  not  absolute,  but 
defeasible  ;  a  property,  that  may  be  destroyed  if  they 
resume  their  ancient  wildness,  and  are  found  at  large." 

*  *  »  * 

"  A  qualified  property  may  also  subsist  with  relation 
to  animals  ferce  natitrw,  ratione  impotenticv,  on  account 
of  their  own  inability.  As,  when  hawks,  herons,  or 
other  birds  build  in  my  trees,  or  rabbitfe  or  other 
creatures  make  their  nests  or  burrows  in  my  land,  and 
have  young  ones  there ;  I  have  a  qualified  property  in 
those  young  ones  till  such  time  as  they  can  fly  or  run 
away,  and  then  my  property  expires." 


Kent's  "  Commen- 
taries," 9th  edition, 
Boston,  1858, 
vol.  ii,  p.  432. 


"  Animals /e/YC  nalurcv,  so  long  as  they  are  reclanned 
by  the  art  and  power  of  man,  are  also  the  subject  of  a 
qualified  property ;  but  when  they  are  abandoned,  or 
escape,  and  return  to  their  natural  libertv  and  ferocitv, 
without  the  animus  revertendi,  the  property  in  them 
ceases.  While  this  qualified  property  continues,  it  is 
as  much  under  protection  of  law^  as  any  other  property, 
and  every  invasion  of  it  is  redressed  in  the  same 
manner. 

"  The  difficulty  in  ascertaining  with  precision  the 
apphcatiou  of  the  law  arises  from  the  Avant  of  some 
certain  determinate  standard  or  rule,  by  which  to 
determine  when  an  animal  in  ferce  vel  domitw  naiura\ 

"  If  an  animal  belongs  to  the  class  of  tame  animals, 
as,  for  instance,  to  the  class  of  horses,  sheep,  or  cattle, 
he  is  then  clearly  a  subject  of  absolute  property;  but  if 
he  belongs  to  the  class  of  animals  which  are  wild  by 
nature,  and  owe  all  their  temporary  docility  to  the 
discipline  of  man,  such  as  deer,  fish,  and  several  kind 
of  fowl,  then  the  animal  is  the  subject  of  qualified 
property,  and  which  continues  so  long  only  as  the 
tameness  and  dominion  remain." 


No  suggestion  in  United  States'  Case 
that,  even  in  their  own  law,  the 
rule  is  not  as  laid  down  by  Kent. 


It  would  seem  useless   to  multiply  authorities, 
as  there  is  no  suggestion   tliroualiout   the  United 


[249] 


*  The  italics  are  in  the  origina'. 
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States'  Case  that,  even  in  their  own  law,  the  rule 
is  not  as  hiid  down  by  Kent. 

But    independently    of    the    question     v.hether  Apart  from  the  question  of  property 

fur-seals    at   large    in    13ehrino-    Sea   can    be    the  in  seals,  no  title  to  them  is  shown. 

subjects  of  property   at    all,  no  title  to  them  is 

shown.     The   laws    of  the  United  States    set  out 

in  the  Appendix  to  their   Case   in   no  way  suppoi't 

the  view  that  the  Government  have   any  property 

in  fur-seals.     By  the  Law  of  the  ord  March,  1809, 

called  "  A  Eesolution   more   efficiently   to   protect  The  United  States' laws  only  reserve 

the  fur-seal  in  Alaska,"  it  was  resolved-  ^^.^^^  ^^J^'  ^■^'^"^•'  ^^^'  ^^'^  G^overnment. 

Case,  Appendix, 
vol.  i,  p.  92. 
"  that  the  Islands  of  St.  Pmd  and  St.   Geor<je  in   Alaska 

1)6,  and  they  are  hereby,  declared  a  special  reservation 

for  Government  purposes.'' 

It  is  to  be   noted   that   nothing   is   said  in  this  The  leasing  power  only  authorizes  a 

Resolution    about   Behrino-    Sea,    or   the    fur-seals  lease  of  the  right  to  take  fur-seals 

,         .          ^.     .,     ,       .      ^  ^       ,.    1      -,    ,   T   1       m^/^  <^''   +"e  islands,  and  send  vessels 

therein.     Similarly  the  Law  oi  the  1st  July,  Ib^O,  there  for  the  skins. 

called  "  An  Act  to  prevent  the  Extermination  of  Ihid.,  p.  9:^. 
Fur-bearing    Animals    in    Alaska "    (section    4), 
authorizes  a  lease  of — 


"  the  right  to  engage  in  the  business  of  taking  fur-seals 
on  the  Islands  of  St.  Paul  and  St.  George,  and  to  send 
a  vessel  or  vessels  to  said  islands  for  the  skins  of  such 

s. 

Nor  have  the  lessees  any  rights  in  the  fur-seals 
swimming  in  the  non-territorial  waters  of  Behring 
Sea,  for  their  lease,  dated  the  12th  March,  1890,  Ibid.,  p.  106. 
grants  them  for  a  term,  in   accordance  with  the 
Statute,  merely — 

"  the  exclusive  right  to  engage  in  the  business  of  taking 
fur-seals  on  the  Islands  of  St.  George  and  St.  Paul,  in 
the  tenitory  of  Alaska,  and  to  send  a  vessel  or  vessels 
to  said  islands  for  the  skins  of  such  seals."  j 


i 


So  lately  as  the  20th  June,    1891,    the  lessees  The  lessees  claim  no  interest  in  the 

disclaimed  all    interest  in  the  present    subject  of  present  dispute, 

discussion.     By   a   document  of   that  date,   they  British  Case, 
protested  against  the   stop  which    their    Govern-  :^&P„'tedVats"'' 
ment,   in   breach    of   the    contract,  had    put    on  ^o-  3  (1892)," 
their  business  by  agreeing  to  the  modus  vwendi^  ^' 
saying : — 

"  Said  Company  assumes  that  the  right  of  the  United 
States  or  its  lessee  to  take  fur-seals  on  said  islands  witliin 
our  unquestioned  jurisdiction  is  beyond  dispute,  and  not 
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subject  to  question  or  interference  by  England  or  any 
other  foreign  State. 

"  The  right  of  this  Government  to  take  fur-seals  on  lis 
own  territory  is  not  one  of  the  questions  to  be  submitted  to 
arbitration,  and  has  no  relation  to  the  contention 
between  the  two  countries.  In  that  dispute  Great 
Britain  affirms  and  the  United  States  denies  the  riglit 
of  English  and  Canadian  poachers  to  slaughter  fur-seals 
in  'our  part'  of  Behring  Sea,  and  this  Company 
respectfully  insists  that  the  agreement  between  the  two 
Governments  set  forth  in  the  President's  Proclamation, 
in  so  far  as  it  prohibits  said  Company  from  taking  its 
lawful  (piota  of  seal-skins,  is  in  contravention  of  the 
vested  rights  of  this  Company,  and  subjects  it  to  great 
loss. 

•'  If  it  may  be  assumed,  as  P]ngland  has  asserted,  and 
this  Government  has  denied,  that  the  easteni  portion  of 
Behring  Sea  is  not  the  marine  territory  of  the  TTnited 
States,  but  is  the  '  high  seas,'  the  Company  respectfully 
submits  that  it  is  not  competent  for  Great  Britain  and 
the  United  States  alone,  or  for  any  other  two  Govern- 
ments, to  determine  who  shall  be  permitted  to  navigate 
those  waters,  or  to  prohibit  fishing  or  taking  seals  on 
the  high  seas ;  and  the  Company  respectfully  points  out 
to  the  Honourable  the  Secretary  of  the  Treasmy  that 
its   rights  have   been   overlooked  by  said  Agreement 
between  the  two  Governments,  in  that  it  deprioes  the 
lessee  from  taking  seals  which  it  is  authorized  to  take  by  lav) 
and  its  Contract  with  the  United  States,  thereby  inflicting  a 
severe  loss  upon  said  Company,  in  order  to  obtain  the  consent 
0/   England  to  arbitrate    the  question  as   to  the  right  of 
Canadian  poachers  to  destroy  the  seal  industry  by  pelagic 
sealing.''^ 


The  voluntary  return  of  the  seals  to 
the  islands  doesnot  make  them  the 
subject  of  propertv. 


Before  concluding  this  portion  of  the  Chapter  it 
is  necessary  to  say  a  few  words  on  Contention  (5.), 
which  has  two  propositions  of  fact  of  a  somewhat 
bold  and  sweeping  character,  viz.,  that  the  identity 
of  each  seal  can  be  established  with  certainty,  and 
that  at  all  times  during  its  winter  migration  the 
seal    has    a   fixed    intention    or   instinct    which 
induces    it    to    return.      Assuming-,  for  the  sake 
of  argument  only,  the  accuracy  of  these  proposi- 
tions,   they    in    no    way   bring   the    case   within 
the  authorities    cited    above  as  to  the  conditions 
under  which  property   is  acquired  in  animals  of 
wild  nature  :  for  to  do  this  (1)  the  seal  must  be 
identified,  not  only  as  coming  from  the  Pribyloff 
Islands,    but    as   having  been  tame  or  reclaimed 
while    there;    and   (2)  its  intention  must  be  not 
only   to   return  to  the  islands,  which    even  wild 
and  unreclaimed    seals    would  do    of  their    own 
accord,  but  to  return  to  the  control  and  care  of 
their  owner. 
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It  Is  submitted  that  the  above  authorities  and  Condusiou. 

arguments    support    the     proposition     that     the 
United   States  have  not,   nor  has   any  citizen    of  British  Case, 
the  United  States,  any  property  in  fur-seals  mitil  P'  ^^^'  ^'"^P*  ^^• 
they  have  been  reduced  into  possession,  and  that 
the  property  so  acquired  endures  so  long  only  as 
they  are  retained  in  control. 


It  is  attempted  in  the  United  States'  Case  to 
support  the  claim  to  the  right  of  protection  in 
the  fur-seals  outside  the  ordinary  3-mile  limit, 
upon  the  ground  that  other  nations  have  passed 
laws  for  the  purpose  of  protecting  similar  or 
kindred  industries  outside  the  ordinary  limits  of 
territorial  waters. 

The  following  list  shows  the  order  in  which 
these  laws  are  treated  in  the  United  States'  Case 
and  here  : — 

(A. ) — Falkland  Islands. 
(B.) — New  Zealand. 
(C.) — Cape  of  Good  Hope. 
(D. ) — Canada. 
(E.) — Newfoundland. 
(F.)— Jan  May  en  Seal  Fishery. 
(G.) — Enssia : — White  and  Caspian  Seas. 
(H.) — Uruguay. 
( I.)_Chile. 

( J.) — Argentine  Eepublic. 
(K.) — Japan. 

(L.) — Eussia  : — Commander    and    Eobben 
Islands. 


Contention  that  international  usage 
establishes  the  right  of  protection 
claimed. 


(M. 

) — Ireland. 

(N. 

) — Scotland. 

(0.: 

1 — Ceylon. 

(P-; 

1 — Australia. 

(q; 

1 — France. 

(«■; 

)-Italy. 

(s.: 

1 — Norway. 

(T.) 

— Panama. 

(U. 

1 — Mexico. 

(A . )  —Falkland  Islands. 

An  Ordinance  of  1881  is  quoted,  enacting  strin- 
gent regulations  against  seal-huntihg  between 
specified  dates,  "  within  the  limits  of  this  Colony 
and  its  dependencies." 


FalklandlslandsLaw  is  Hmited  to  the 
Colony  and  its  dependencies. 
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United  States' 
Case,  p.  221. 


Ibid.,  Appendix, 
vol.  ii,  p.  503. 


British  Commis- 
siouers'  Report, 
p.  193. 


In  order  to  suggest  that  the  provisions  of  this 
Ordinance  are  extended  to  non-territorial  waters, 
Captain  Budington,  a  navigator  and  seal-hunter, 
is  quoted  as  an  authority  for  the  statement 
"  under  oath "  that  this  Ordinance  is  enforced 
outside  the  3-inile  limit. 

It  will  be  found,  however,  on  reference  to  his 
affidavit,  that  Captain  Budington  only  swears  as  to 
what  was  his  "  understanding  "  of  the  Ordinance  ; 
and  as  to  any  instance  of  the  enforcement  of  this 
law  against  foreigners  outside  the  ordinary  limit 
of  jurisdiction,  he  offers  no  evidence  whatever. 

The  Ordinance,  with  reference  to  the  close 
season  thereby  established,  enacts  (sect.  1)  as 
follows  : — 


United  States'  "  No  person  shall  kill  or  capture,  or  attempt  to  kill  or 

Appendix,  vol.  i,    capture,  any  seal  tcithin  the   limits  of  this  Colony  and  its 

p.  435.  J         7       •     " 

dependencies. 


British  Commis- 
sioners' Report, 
p.  156, 


The  terms  of  the  Ordinance  are  expressly 
confined  to  the  limits  of  the  Colony,  and  at  no 
time  since  the  Falkland  Islands  have  belonged 
to  Great  Britain,  whether  before  or  after  the 
making  of  the  Ordinance  in  question,  has  any 
attempt  been  made  to  interfere  with  the  capture 
of  seals  outside  the  ordinary  territorial  waters. 
This  fact  is  noted  in  the  British  Commissioners' 
Eeport. 


United  States' 
Case,  p.  222. 


Ibid.,  Appendix, 
vol.  i,  p.  436. 


New  Zealand  Law  is  confined  to 
"territories. islands, and  countries" 
l^'ing  between  specified  limits. 


(B.) — New  ZealaruJ. 

The  next  instance  cited  in  the  United  States' 
Case  is  that  of  New  Zealand. 

One  Imperial  and  three  Colonial  Statutes  of 
New  Zealand  are  quoted.  The  area  of  juris- 
diction conferred  is  Umited  by  the  Imperial  Act 

of  1863. 

By  section  2  of  this  Act  the  Colony  of  New 
Zealand  is  defined  as  comprising— 

"  all  Territories,  Islands,  and  Countries  lying  hetween  the 
162nd  Degree  of  East  Long-itude  and  the  173rd  DegTee 
of  West  Longitude,  and  between  the  33rd  and  53rd 
parallels  of  South  Latitude." 


In  the  United  States"  Case,  however,  this  Act 
is  described  as  defining  the — 


United  States' 
Case,  p.  2-23. 


"  boundaries  as  coincident  with  parallels  33°  and  53°  xouta 
latitude,  and  162°  east  and  173°  icest  longitude''— 
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and  the  subsequent  legislation  of  the  Colony  is 
then  discussed  upon  the  assumption  that  these 
words  convey  the  true  meaning  of  the  Act. 

The  Act  is  printed  in  full  in  the  United  States' 
Appendix,  and  it  will  be  seen  that  this  misinter- 
pretation of  its  meaning  is  the  only  foundation 
for  the  whole  argument  which  is  based  on  New 
Zealand  legislation. 

The  expressions  cited  from  the  New  Zealand 
Acts,  as,  for  instance,  "  the  whole  Colony  or  only 
in  particular  parts  thereof,"  "  waters  or  places 
specified"  (in  Regulations),  "within  the  jurisdic- 
tion of  the  Government  of  the  Colony."  are  all 
limited  by  the  definition  of  the  area  of  the  Colony 
in  the  Act  of  1863,  quoted  above. 

Special  attention,  however,  is  invited  in  the 
United  States'  Case  to  the  reference  to  the  Act 
of  1884,  which,  by  section  5,  empowers  the 
Governor  in  Council  to  make,  alter,  and  revoke 
Eegulations  which  shall  have  force  and  effect 
only  in  waters  or  places  specified  therein. 

It  is  alleged  that — 


United  States' 
Case,  Appendix  I, 
p.  436. 


United  States' 
Case,  p.  222  et  seq. 
Section  4  of  New 
Zealand  Act,  1878. 
Section  5  of  New 
Zealand  Act,  1884. 
Section  6  of  New 
Zealand  Act,  1887. 
United  States' 
Case,  Appendix, 
vol.  i,  p.  437  d  eeq 

United  States' 
Case,  p.  223. 

Ibid.,  Appendix, 
vol.  i,  p.  439. 


"  almost  unlimited  authority  is  thus  conferred  upon  the   United  States' 

Executive  to    establish    close    seasons,    and    to    make   ^^^^^  P-  '^'^'^• 

Regulations  respecting-    the  pnrcliase  or  sale    of  fish, 

including  seals,    and  punishment  for   violation   of  the 

law  and  orders.     The  definition  in  the  Act  of  the  term 

*  waters'  indicates  that  it  applies  to  the  entire  area  of 

the  Colony,  of  which  the  south-eastern  corner  is  over 

700  miles  from  the  coast  of  New  Zealand,  although  a 

few  smaller  islands  intervene." 


This  is  illustrated  b}-   a  coloured   Map,    upon  Ibid.,  Appendix, 
which   are    traced   imaginary   boundaries    of  the  ^^ '  ^'  ^' 
Colony,  which   are   asserted  to  be  designated  in 
the  Act  of  18G3. 

The  definition  of  "waters"  in  that  Act,  upon 
which  the  argument  rests,  is  in  itself  sufficient  to 
prove  the  error  : — 


"  '  Waters  '  [according  to  the  detinition]   means  any  Definition   of    "  waters  "   in   fishery 

salt,  fresh,  or  brackish  waters  in  the   Colony,  or  on  the  ^^^^  only  includes  "  waters  in  the 

coasts  or  bays  thereof;  includes  aiiificial  waters,  but  does  !^^''"^>„ '^''  ""''  ^l'^  ''''^^^''  ""''  ^^^'^ 

.     Ill  tnereoi. 

not  mclude  waters  the  property  ot  aiiy  private  person."  ibid.,  p.  438. 


If  "  waters  in  the  Colony  "  included  the  ocean 
to  a  distance  of  700  miles  from  the  shore,  it 
would  have  been  unnecessary  aiul  absurd  to 
proceed  to  mention  "  waters  on  the  coasts  or 
bays  "  of  the  Colonv, 
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United  States' 
Uase,  p.  224. 


Ibid.,  Appendix, 
vol.  ii,  p.  576. 


Ibid.,  p.  597. 


British  Commi.s- 
sioners'  Report, 
p.  194. 


Ibid.,  p.  155. 


Cape  of  Good  Hope  Regulatious  are 
confined  to  the  islands, 


(C.) — Cape  of  Good  Hope. 
It  is  stated  in  the  Uuited  States'  Case  that— 

*'  in  the  Colony  of  the  Cape  of  Good  Hope  eeahng  is 
prohibited  at  the  rookeries  and  in  the  waters  adjacent 
thereto,  except  luider  stnng-eut  regulation-'^."' 

The  evidence  offered  in  support  of  tliese  allega- 
tions consists  of  the  following  statements  :— ^ 
W.  C.  B.  Stamp— 

"  I  am  told,  ahhough  I  know  nothing  about  it,  that 
regulations  of  some  kind  have  been  made  in  the  Colony 
of  the  Cape  of  Good  Hope." 

G.  Comer. — The  rookeries— 

"  are  in  pos.session  or  control  of  a  company,  as  I  was 
then  informed,  which  has  the  exclusive  right  to  take 
seals  there.  We  did  not  dare  to  go  to  those  rookeries, 
because  sealing  was  prohibited,  and  we  would  no.t  liave 
l>een  alloAved  to  take  them  in  the  waters  adjacent  there- 
to." 

The  Eegulations  in  force  in  this  Colonv  are  of 
the  character  which  appears  from  the  Government 
Notice  which  is  priiited  in  the  Appendix  to  the 
British  Commissioners'  Eeport.  By  this  Xotice  all 
persons  are  prohibited  "  from  disturbing  the  seals 
on  the  said  island "  [in  Mossel  Bay],  and  are 
warned  from  trespassing  there. 

The  Government  Agent  states  that  there  is — 

"  practically  no  pursuit  of  the  animals  in  the  Avater  on 

these  coasts The  system  of  killing  the  seals  is 

the  same  throughout  all  the  colonial  islands,  namely, 
with  '  clubs,'  by  men  landing  in  boats." 

As  a  matter  of  fact,  the  legislation  at  the  Cape 
of  Good  Hope  is  entirely  confined  to  the  protection 
of  seals  on  the  islands. 


United  States' 
Case,  p.  225, 


(D.) — Canada. 

Turning  from  the  fur-seal  to  the  other  varieties 
of  seals,  it  is  alleged  in  the  United  States'  Case  that, 
as  regards  the  hair-seal  in  the  North  i^.tlantic — 

"they  have  thrown  about  them  upon  the  high  seas  the 

guardianship    of    British    statutes Canadian 

statutes  prohibit  all  persons,  without  prescribing  any 
marine  limit,  from  disturbing  or  injuring  all  sedentary 
seal  fisheries  during  the  time  of  fishing  for  seals,  or  frwn 
hindering  or  frightening  the  shoals  of  seals  as  they  enter 
the  fisherv." 
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The  only  Canadian  Statute  referred  to  is  tlie 
Fisheries  Act  of  188G,  which  undoubtedly  affects 
Canadian  subjects  upon  the  high  seas,  and  all 
persons  within  the   territorial  waters  of  Canada,  United  States' 

*  .  ,  .  Case,  Appendix, 

but  asserts  no  jurisdiction  over  foreign  subjects  vol,  i,  p.  441. 
outside  those  waters. 


Canadian  Statute  referred  to  in 
United  States'  Case,  asserts  no 
jurisdiction  over  foreigners  out- 
side territorial  waters. 


(E.) — Newfoundland. 

The  laws  of  Newfoundland  quoted  in  the  United  The   Newfoundland    Laws    quoted 

States^  Case  are  municipal  Eegulations  onlv,  and  ,,  .,  ^  ^,  ,    ,  ''^^'^  '"'^''^  ""^  ^'^^^^  assertion. 

^  ^  ^        o      _      ^      ^  "  '  United  States 

make  no  assertion  of  maritime  jurisdiction  beyond  Case,  p.  225. 
the  8-mile  limit. 


(F.) — Jan  ]\[ayen  Seal  Fishery. 


No  comment  is  necessary  upon  the  International 
Regulations  in  force  in  the  ocean  fishery  known  as 
the  Jan  Mayen  Seal  Fishery,  because  these  are 
admittedly  based  upon  a  Convention  between  the 
various  nations  interested  in  the  fishery.  A  full  British  Commis- 
account  of  the  nature  and  origin  of  these  Regula-  pp"i98_2oy"^  ' 
tions  will  be  found  in  the  British  Commissioners' 
Report,  pp.  198-203. 


These   Regulations    are  based    on 
Convention. 


(G.) — Russia  :   White  and  Caspian  Seas. 

Tlie  Russian  laws  quoted  in    the  United  States'  Russia  doea  not  claim  jurisdiction 

n  .1.TO  1  •   •      1   -r>        1     •  beyond  territorial  Hmits. 

Case,  p.    2iS,  are  merely  municipal  Regulations^  United  States' 

which  do  not  affect  foreigners  beyond  the  usually  ^^ase,  p.  228. 

recoo-uized   limit   of  territorial   waters.       Article  ^'*'tisli  Case, 

"  Appendix,  vol.  ii, 

XXI  of  the  Russian  Code  of  Prize  Law  of  1869  Part  H,  p.  22. 
limits  the  jurisdictional  waters  of  Russia  to  3  miles 
from  the   shore.     So  far    as    the    Caspian  Sea   is 
concerned,  it  is  not  regarded  by  nations  as  a  high 
sea. 

(H. )  —  Uruijuay. 

.  The  laws  of  Uruguay  which  regulate  the  takin*^  Uruguay  Laws  are  not  shown  to 

c        ^  i.iTT,TTii  ,         ,^  extend  bevoiid  territorial  limits. 

01  seals  upon   the  Lobos  Islands   do  not    extend  Britisli  Commis- 

beyond  the  ordinary  territorial  jurisdiction,  and  ^ioners'  Report, 
have  no  application  to  pelagic  sealing  beyond  that  United  Stat   ' 
limit.     Seals    are    taken   on   the  islands,  and  the  ti'-^sc,  p.  229. 

Q  ,  Ibid.,  Appendix. 

''does  not  permit  vessels  of  any  kind  to  anclior  off  any 
of  the  said  islands,  and  does  not  allow  any  works  to  bo 
constructed  that  might  frighten  the  seals  away." 

{I.) -(Idle. 

The  United  States'  Case  says  : — 

"The  Governments     of    (Jhile    and    tlie    Argentine   United  States' 
KrpubHc  have  also  recently  jo-iven  protection  to  the  fur-  Case,  p.  229. 


:u 


seals  retsoi-tiiig  ti>  their  foa.-st^  in  the  lir.ji.    ..t    restoi'iiijr 
thi'ir  almo*!t  <-xt»'riiiiir«t(Ml  rookcrifs."" 

The  mischief,  however,  appears  to  have  been 
entirely  done  by  sealers  laudiuir  on  tlie  rookeries. 
Mr.  Coiner  states  that  - 

United  States'        "  i^  there  had  beeu  stnet  regulations  enforced,  allowing 
Case,  Appendix,     ^^g   to  kill  only   young  'wigs,'  and  not  to  disturb  the 
'  ^ '  '      '         breeding  seals,  I  am  convinced,  and  have  no  doubt, 
that  all  these  rookeries  would  be  full  of  seals  to-dav." 

The  Cliileau  law  referred  to  appears  to  be  the 
Ordinance  of  the  17tli  Auofust.  1892,  from  which 
the  followino-  extracts  are  made  in  order  to  show 
that  the  Chilean  Government  asserts  no  jurisdic- 
tion bevond  the  ordinarv  o-mile  limit,  but  is 
cai'eful  to  define  strictly  the  limits  of  the  opera- 
tion of  the  Ordinance  : — 


The  Chilean  Law  referred  to  in 
United  States'  Case  is  limited  to 
coasts,  islands,  and  territoiial 
waters. 


"Ordinance   reyulatimj  the   Pursuit  at  Sea  or  on  Land  of 
Seals   or  Sea-icolces,    Otters,  and   '  Chunf/ungos'  in  the 

Con.'if.'i,   r-'^Iii))d.<!,  nj^iJ  XV /^''/o ?'////   T\^nfer-9   of   Chile. 

*•  Aiticle  3 .  Only  Chileans  and  foreignei*s  domiciled 
in  Chile  are  allowed  to  engage  nx  the  pmsuit  on  land  or 
at  sea  of  seals  or  sea-wolves,  otters,  and  *  chungungos ' 
in  the  coasts,  islands^  and  territorial  irfl^^^of  the  Republic, 
as  laid  down  in  Article  611  of  the  Ci\-il  Code. 

•'  Xo  ships  can  engage  in  the  pursuit  to  which  this 
Ordinance  refers  except  those  Chilean  vessels  which  are 
in  possession  of  the  qualifications  requu'ed  by  the  Navi- 
gation Laws  to  be  considered  as  such,  foreign  vessels 
being  absolutely  prohibited  from  engaging  in  this 
industiy. 

••  Art.  2.  For  the  purposes  of  this  Ordinance,  the 
'•oasts,  islands,  and  tei'ritorial  icaters  of  C^ile  shall  be 
considered  as  tUvided  into  as  many  zones  as  there  are 
Maiitime  Governments  in  the  Eepubhc. 

"  The  extent  of  each  zone  shall  be  that  of  the  respective 
Maritime  Gorernment." 


Acting  under  powers  conferred  by  the  above 
Ordinance,  the  President  of  the  Republic  on  the 
20th  August,  1892,  decreed  that  the  fisherv  of 
seals — 

•'  be  suspended  for  the  period  of  one  year  in  the  regions 
included  in  the  Maritime  Governments  of  Chiloe  and 
Magellanes,  and  on  the  coasts  of  the  Islands  of  Juan 
Fernandez."' 


The  general    law    of   Chile    as    to    fisheries    is' 
contained  in  the  Civil  Code,  where  it  is  enacted  : — 
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"Article  585.  Things  which  iu  their  nature  are 
common  property,  as  th^product  of  the  high  seas,  are 
not  subject  to  any  dominion,  and  no  nation,  corporation, 
or  individual  has  any  right  to  monopolize  them.  The 
use  or  enjoyment  of  them  is  determined  among  the 
citizens  of  any  one  nation  by  the  laAvs  of  that  nation, 
but  between  different  nations  by  international  law." 


No  property  in  fish. 


"Article  593.  The  adjacent  sea,  to  a  distance  of  1 
marine  league,  measured  from  low-water  mark,  is  the 
territorial  sea,  and  under  the  national  dominion ;  but 
poHce  administration  for  the  purposes  of  the  securitj'  of 
the  State  or  the  carrying  out  of  fiscal  Regulations, 
extends  to  a  distance  of  4  marine  leagues,  measured  in 
the  same  mannei'.'' 


Territorial  sea  :   1  marine  league. 


"  Article  fill.  Sea  fishmg  is  free, biit  in  the  territorial 
seas  the  right  of  fishing  is  enjoyed  only  by  Chilean 


citizens  or  domiciled  foreigners. 


(J.)  — Argentine  Republic. 


The  Argentine  Republio  is  next  referred  to  in 
tbe  United  States'  Case  as  having  "  recently 
given  protection  to  the  fur-seals  resorting  to  their 
coasts." 


Argentine  Laws  are  not  even  alleged 
(in  United  States'  Case)  to  have 
extra-territorial        operation     on 
'&    --  — —  foreigners. 

But  it  is  not  alleged  that  the  laws  have  United  States' 
,       .,     .   1  .•  c       .  Case,  p.  229. 

an  ex-territorial  operation  on  foreigners ;  nor  are 

the  laws  themselves  set  forth  in  the  United  States' 

Case  or  Appendix. 


(K.) — t7rtj9a 


n. 


It   is   also  stated  that  "  the  Japanese  Govern- 
ment   has    taken    steps    toward    the    restoration 
and  the  preservation  of  the  fur-seals  at  the  Kurile  Hjid. 
Islands."     The  extract  from  Eegulatioiis  of  1885 
referred  to  by  way  of  verification,  and  set  forth 
in  the  Appendix,  relates    to    islands   within    the  United  States'  Case, 
territory  of  Japan,  and  no  other  law  is  set  forth  "^^49 '^''''  ^''^- '' 
or  mentioned ;    nor  is   it  alleged  in  the  Case  that 
any  of  the  Japanese  laws  relating  to  seal  fisheries 
have    an   ex-territorial   operation.      I'urther,    the 
Regulations  of  1885  do  not  appear  to  be  now  in 
force,  for  the  full  official  Memorandum  supplied 
on    the    14th   December,   1891,  by   the  courtesy  British  Comml.s- 
of    the    Japanese   CTOvernment,    in    answer    to  a  ^^'ea' ^''^'*'''*'' 
Circular  asking  for  '•  copies   of  any  printed  docu-  Ibid.,  p.  154. 
ments    or     Keports     referring     to     the     fur-seal 
fisheries,  or  embodying  Regulations  provided  for 
these   fisheries,"  sets   forth  "  the  several  Reaula--  Ibid.,  p.  164. 
tions  in  force  at  the  present  time,"  among  which 
lho?e  of  1885  are  not  given  ;    and   it  states  that 


Japanese  Regulations  referred  to 
United  States'  Case  related  only  to 
islands,  and  are  no  longer  in  force. 


!)8 


Japanese Goveniinciitstat I!  that  there 
are  no  means  of  checking  "  foreig-n 
poachers"  outside  territorial  Hmitn. 


"  foreign 


there     are     \v)     jueaiis     of     check 

poachers "  "  outside  the    Une   of  territoi-ial    limit 

fixed  bv  international  law." 


The  Russian  Regulations  apply  only 
to  territorial  waters. 

United  States' 
Case,  p.  229. 


(I J.) — RiLss'ui :   CoiiDtianf/fr  ami  llobhen  Islands. 

The  Eussian  Hegulations  of  1881  are  pnnted  at 
p.  116  of  the  British .  Case,  and  the  extent  of 
iurisdiction  claimed  bv  Russia  is  fullv  dealt  with 
at  pp.  113-117.  It  is  there  shown  that  these 
Regulations  applied  only  to  the  "  territorial  waters 
of  Russia  " 


There  is  no  bye-lawunder  '-The  Seal 
Fisheries  Act,  1868,"  with  extra- 
territorial operation  on  foreigners. 

Ibid.,  p.  232. 


Bye-laws  with  such  operation  are  not 
made  by  British  Government 
unless  pursuant  to  Treaty. 


(M.) — Tr  eland. 

As  to  Ireland,  the  British  Government  have 
never  assumed  to  put  in  force  againi^t  foreigners 
any  bye-laws  made  under  ';  The  Seal  Fisheries 
Act,  1868,"  affecting  waters  outside  territorial 
limits.  And  although  this  Act  is  relied  on  in 
the  United  States'  Case  as  authorizing  the  asser- 
tion of  jurisdiction  over  foreigners  outside  those 
limits,  no  bye-law  having  that  effect  exists,  and 
it  would  be  contrary  to  the  practice  of  the 
British  Government  that  any  such  bye-laws 
should  be  made,  unless  in  pursuance  of  some 
Treaty  with  the  Power  whose  subjects  may  be 
affected. 


Similar  remarks  here. 


Ibid. 


{^.)- Scotland. 

Similar  remarks  apply  to  "  The  Scotch  Herring 
Fishery  Act  of  1860,"  and  to  all  other  Acts  of 
the  British  Parliament  which,  in  terms  not  ex- 
pressly limited  to  British  subjects,  authorize 
hshery  bye-laws  affecting  non-territorial  waters. 


The  title  of  the  British  Government 
to  the  Ceylon  pearl  fisheries  is 
prescn'ptive. 

Ibid.,  p.  233. 


{0.)~Ceylon. 

The  legislation  afl'ecting  the  pearl  fisheries  of 
Cevlon  is  relied  on  in  the  Case  of  the  United 
States  as  an  example  of  the  exercise  of  ex^terri- 
torial  jurisdiction  upon  the  high  seas  The  claim 
of  Cevlon  is  not  to  an  excei)tional  extent  of  water 
forming  part  of  the  high  seas  as  incidental  to  the 
territorial  soverei<?n-.v  of  the  island,  but  is  a  claim 
to  the  products  of  certain  submerged  portions  of 
land,  which  have  been    treated   from   time  in-:me- 
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,„onal  by  the  successive  llulers  of  the  island  as 
subjects  of  property  and  jurisdiction. 

(X'  )—Amti'ali<i. 

i   t,   are    con-  Austvalian  Acts  are  limitecUoBritid, 

Tlie   Australian   Fearl    ^'shery   Acts  are    co  ^^,„^^^,,_ 

fessedly   limited    iu    tlieir    operation    to   ^^'^^  VM^ 
subjects. 

(Q.)— France. 
As   to  I'rauce,   the   United   States'    Case    says  Ibid.,  p.  235. 
that  the  Decree  of  the  10th  May,  1862- 

went  .0  far  a.  to  provide  iu  terms  that  under  certain 
cirJ;rances  fishing  might  be  prohibited  over  areas  oi 
the  sea  beyond  3  miles  from  shore. 

This  Decree,  of  which  Article  2  only  is  set  forth 
in  the  Appendix  to  the  United  States'  Case  is 
;  ven  at  le'ngtU  iu  the  Appendix  to  tins  Counter- 
Case.     Article  1  has  the  following  paragraph:-      Appendix,  vol. ., 

"Lespeeheurssont  tei.us  d'observer,  dans  les  mers 
,t„ees  Ire  les  cotes  d,  France  et  celles  du  Royaum  - 
Uni  de  la  «rande-Bretague  ct  dlrlaiule,  l*^"  P'^^"  P 
tions  de  la  Convention  d«  2  AoCt,  m%  '■*   d,.  Regle- 
ment  International  du  23  Jmn,  18-t»- 

This  shows  that  French  subjects  only  are 
affected ;  for  the  Government  did,  and  could 
bind   its   subjects    only    by    the    Convention    of 

1839. 

Article  2  is  as  follows  :— 
'  "  Sur  la  demaude  des  prud'hommes  des  pScheurs,  de 
lenrs  dflegucs  et,  a  defaut,  des  syndics  des  gens  de  mms 
ccrtaineB  pcches  pcuveiit  Ctre  ^-'PT'-^"* '"; 
«„..  „ne  W«e  de  mer  au  deli  de  3  mdles  d«  httoial, 
i  cette  mesure  est  commandie  par  I'intcr^t  de  la  con- 
servation   des  fonds   ou   dc  la   p«che   de  po.ssons  de 

^""yLetc  d'interdiction  est  pris  par  le  Prefet  Mali- 
time." 

It  is  not  alleo-ed  iu  the  United  States'  Case  that 
the  power  thus  given  has  been  acted  on  as  aganist 
foreigners,  and  it  is  submitted  that  Article  2  was 
not  intended  to  authorize^  bye-laws  affecting 
foreigners  beyond  territorial  limits. 

The  construction  which  supposes  the  Decree  to 

apply    to     foreigners     assumes    it    to    assert    au 

authority    to     prohibit    fishing     to    all    nations, 

unlimited  in  the  selection  of  the  kinds  of  fish  to 

which  the  prohibition    may  apply,  either  as  to 

their  being  "  located  "  near  French  coasts,  or  as 

to    their  being  those  in   which  France  has  "  - 


an 
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interest,  an  iiidu.stry,  and  a  commerce;"  and 
assumes  that  the  prohibition  may  extend  to  mere 
"  fishes  of  passage,''  in  which  the  interest  of  France 
is  only  that  which  it  has  in  common  with  other 
nations,  and  may  apply  to  every  part  of  the  high 
seas. 

Assuming  the  Decree  confined  to  French  sub- 
jects,  no  difficulty  is  caused  by  this  abse'^-^^  of 
restriction.  If  extended  to  foreigners,  it  goes 
beyond  anvthino-  for  which  the  United  States  con- 
tend  even  in  the  present  case.  If  all  nations  made 
corresponding  laws,  some  as  to  one  fish  and  some 
as  to  another,  giving  effect  to  the  same  by  "  neces- 
sary measures  '"  and  •'  reasonable  force,"  the  dangers 
of  the  sea  would  be  aggravated  in  no  slight 
decrree. 
France  only  legislates  fov  foreigners       The  extent   to  which   France   claim  to  legislate 

for  foreisrn  fishermen  is  now  reo-ulated  by  the  Law 
of  the  1st  March,  1888. 
Article  1  says  :  — 

'•  La  peche  est  iuterdite  aux  bateaux  etrauger.s  daus 
les  eaux  territoriales  de  la  France  et  de  TAlgerie,  eu 
deca  d'uue  limite  qui  est  fixee  a  3  milles  marius  au 
large  de  la  laisse  de  basse  mer."" 


witliiu  3  miles. 

Appendix,  vol.  i. 
p.  113. 


Statement  iu  United  States' Case  as 
to  Algerian  coral  fisheries  is  not 
verified  by  partieulai-s  or  evidence. 

UDited  States' 
Case,  p.  235. 


Ibid. 


Ibid.,  Appendix, 
vol.  i,  p.  476. 


The  United  States'  Case  proceeds  : — 

"Ximierous  laws  have  also  been  enacted  by  France 
to  protect  and  reg-nlate  the  coral  fisheries  of  Algeria, 
l)Oth  as  to  natives  and  foreigners,  and  the  coral  beds 
so  regulated  extend  at  some  points  as  far  as  7  miles 
into  the  sea." 

This  is  not  verified  by  particulars  or  evidence. 

The  United  States'  Case,  after  setting  forth 
that  there  are  coral  beds  at  various  distances 
exceeding  3  miles  from  the  coasts  of  Sicily  and 
Sardinia,  says : — 

•'  At  present  all  coral  fishing  is  prohibited  on  these 
banks  by  Royal  Decree,  for  a  desigoated  period." 

The  first  of  the  laws  set  out  in  the  Appendix, 
viz.,  that  of  the  4th  March,  1877  (Article  1), 
says  : — 

••The  present  law  regulates  the  fisheries  in  the 
waters  of  the  public  domain,  and  in  the  tenitorial  sea. 
The  provisions  contained  in  the  Merchant 
Marine  Code,  and  in  other  laws  relating  to  the  water 
poHce  and  navigation,  remain  unchanged,  as  regards 
the  tre^itment  of  foreigners,  and  as  regards  grants  in 
the  puMio  domain  and  tlie  territorial  spn." 
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The  provisions  referred  to  in  the  Merchant 
Marine  Code  and  elsewhere  are  not  given  ;  nor 
does  tlie  United  States'  Case  say  that  foreigners 
have  ever  ])een  exchided  in  practice  from  the 
fisheries  in  question  ;  or  show  that,  as  matter  of 
construction;  the  alleged  prohibition  applies  to  any 
but  Italian  subjet;ts. 


Foreigners  not  shown  to  be  excluded 
from  Italian  coral  fisheries. 


(S.) — NoriDay. 

As  to  JSorway,  the  United  States'  Case  says  that  United  States 
the  principle  of  Contention  (3.)  is  recognized  in  a  ^^^^'  P'  '^^^' 
Statute  for  the  lu'otection  of  whales,  "  in  Varano-er 
Fiord,  an  arm  of  the  open  sea  about  32  marbie 
miles  in  width."  There  is  nothing  in  the  Nor- 
wegian  laws  set  forth  in  the  Appendix  to  the 
United  States'  Case  to  show  that  they  apply  to 
foreigners  at  all.  If  they  do.  tlien,  as  regards 
Varanger  Fiord,  the  question  may  be  whether  or 
not  it  belongs  to  the  "  iimer  waters  "  of  Norway. 


Norwegian  Laws  not  shown  to  apply 
to  foreigners  at  all. 


(T,)- 


-F 


(i})(iiua. 


Ibid. 


Nor  are  Panama  laws. 


The  law  of  Panama  next  referred  to  applies,  and 
is  alleged  to  apph',  only  to  pearl  fisheries,  as  to 
the  title  or  want  of  title  to  wiiicli,  or  their  prox- 
imitv  to  islands  or  coast,  or  whether  in  inland 
waters,  nothing  is  said.  Nor  is  there  anything 
to  show  that  the  law  in  question  applies  to 
foreigners. 

The  assertion  in    the  United   States'  Case    as   to  The  area  affected  by  law  referred  to 

^     ,    ,    ,         ,      ,         .  ,11  is  not  shown  by  evidence, 

the  area  aiiected  by   the  law  is  unsupported    by  United  States' 

evidence  ;  and  ir  will  be  observed   that  the  Map  Case,  Appendix, 

.     vol.  i,  p.  484. 
of   the    Panama    ])earl    fisheries   in  the  Appendix 

does  not  purport  to  come  from  the  Panama 
Government,  but  to  be  "  prepared  at  the  office  of 
the  United  States'  Coast  and  Geodetic  vSurvey." 
From  what  materials  it  was  so  prepared  is  not  ex- 
plained ;  and  as  it  refers  to  a  Decree  of  1890,  and 
is  not  dated,  it  may  be  supposed  to  have  been 
made  for  exhibition  to  the  Tribunal  of  Arbitra- 
tion. 


(U.) — Mexico . 


The  facts  stated  with  reference  to  these  pearl 
fisheries  are  not  verified  by  evidence.  The  Mexican 
Eegulations  appear  only  to  refer  to  '•  the  waters  of 
the  Eepublic  ;"  and  even  then  foreigners  are  ad- 
mitted to  the  fisheries  on  complying  with  certain 
Kegulations  as  to  registration  and  payment  of  ton-  ibid.,  pp.  491,  492. 
nage  and  lighthouse  dues. 


iMexicau  Regulations  only  apply  to 
territorial  waters. 
Ibid.,  p.  489. 


.-:t 
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United  States' 
Case,  Appendix, 
vol.  i,  note  oil 
p.  492. 


Appendix,  vol.  i. 
p.  115. 


It  is  worth  observing  that,  althouizli  Mexican 
legislation  is  adduced  in  the  United  States'  Case  as 
an  example  of  the  exercise  of  jurisdiction  outside 
the  3-mile  limit,  vet  in  settinc^  out  the  Remila- 
tions  of  1874  in  the  Appendix,  those  relating  to 
the  boundaries  of  the  fishing  districts  are 
omitted. 

As  sliowinf]^  that  Great  Britain  has  not  con- 
sented  to  the  exercise  of  fishery  iurisdiction  bv 
Mexico  beyond  the  ordinary  limit,  reference  ma\' 
be  made  to  the  Treaty  of  the  27th  Xovembei', 
1888,  between  Great  Britain  and  that  country, 
of  which  the  last  paragraph  of  Article  IV  is  as 
follows  : — 

"  The  two  Contractiug  Partie.s  agree  to  consider,  as 
a  limit  of  their  territorial  waters  on  their  respective 
coasts,  the  distance  of  3  marine  leagues  reckoned  from 
the  line  of  low-Avater  mark.  Xevertlieless,  this 
stipulation  shall  have  no  eftect,  excepting  in  what  may 
relate  to  the  observance  and  appHcalion  of  the  Custom- 
house Regulations  and  the  measures  for  preventiiig- 
smuggling,  and  cannot  he  extended  to  other  guesliouii  of 
civil  and  criminal  jurisdiction  or  cf  international  mari- 
time  lair.' 


Authorities cpioted  to  show  that  laws 
of  a  nation  aftect  none  but  its 
own  subjects,  and  foreigners 
wliose  per.-*( -n.s  or  ]n"operty  may  l)e 
within  its  territorial  jurisdiction. 


^^edgwick.  '•  Inter- 
pretation and 
Application  of 
Statutory  and  Conrt 
LaAv."  Xew  York. 
1857,  p.  70. 


In  connection  with  this  bi'ancU  of  the  subject, 
viz.,  the  scope  and  eflect  of  the  legislation  of 
other  nations,  it  is  essential  to  keep  in  mind  the 
well-known  rule  of  international  law,  that  the 
laws  of  a  nation  affect  none  but  its  own  sub- 
jects and  the  subjects  of  other  nations  whose 
persons  or  property  may  be  within  its  territorial 
jurisdiction. 

No  nations  have  more  consistently  affirmed 
this  rule  than  the  United  States  and  Great 
Britain,  and  a  large  number  of  citations  miulit 
be  given  establishing  this  proposition,  but  a  few 
Avill  suffice. 

Two  distino^aiched  American  jurists  mav  be 
quoted. 

Mr.  Sedgwick  writes  :  — 

"  As  a  general  proposition,  the  rule  is  good  that  no 
nati(fti  is  bound  to  respect  the  laws  of  another  nation, 
except  as  to  persons  or  property  within  tlie  limits  of 
the  latter.  This  is  the  general  rule  of  our  Liw.  and 
this,  too,  is  the  language  of  the  great  civilians.  •  Con- 
stat, igitur/  says  Rodenburg  [De  Stat.,  ch.  3.,  s.  1,  p.  7]. 
' e.rtra  tei'ritoiiiim  lef/em  dicere  lieere  nemini,  idqne  •>•/ 
ftcerit  quis.  impune  ei  nan  pareri,  ijnippe  ihi  c^ssat  statu- 
torum  fundament iini.  rohur.  et  juridictio.'  '  -N  uliicn 
staiuium,"  says  P.  Voet  [De  Stat.,  s.  4.  cli.  2.  n.  7, 
[249]  '  '  0 
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p.  124.  Id.  IHO,  138  ;  ed.  1661J,  '  slve  In  rem.  sice  in 
personam,  si  de  ratione  juris  c'lvilis  sernio  instituatar  sese 
extendit  rdtra  stataentis  territorhon.'  And  so  says  Bonl- 
lenois  :  '  Of  strict  right  no  laws  made  by  a,  Sovereign 
have  any  force  or  authority  except  within  the  Hniit  of 
his  dominion.'     [1  Boullonois  Prin.  Gen.,  6.  p.  4.]" 

Mr.  Justice  Story  states  the  same  proj)osition 
as  one  of  the — 

"maxims  or  axioms  which  constitute  the  basis  upon 
wliicli  all  reasonings  on  the  subject  must  necessarily 
rest,  and  without  the  express  or  tacit  admission  of 
whicli  it  Avill  be  found  impossible  to  ariive  at  any 
principles  to  govern  the  conduct  of  nations,  or  to 
regulate  the  due  administration  of  justice." 

The  writer  proceeds  to  quote  the  passages  from 
Eodenburg,  Voet,  and  Houllenois,  already  cited  b}'- 
Mr.  Sedgwick. 

The  rule  of  English  law  is  no  less  clear. 

Sir  V.  B.  Maxwell,  in  a  work  which  is  the 
standard  authority  on  the  interpretation  of 
Statutes,  writes  :  — 

"Another  general  presumption  is  that  the  Legisla- 
ture does  not  intend  to  exceed  its  jurisdiction. 

"Primarily,  the  jegislation  of  a  country  is  territorial. 
The  general  rule  is  that  extra  territorium  jus  dicenti 
impiine  non  paretur ;  leges  extra  territorium  non  ohligant. 
The  laws  of  a  nation  apply  to  all  its  subjects  and  to  all 
things  within  its  territories,  including  in  this  expression 
not  only  its  ports  and  waters  Avhich  form,  in  England, 
part  of  the  adjacent  county,  but  its  ships,  whether 
armed  or  unarmed,  and  the  ships  of  its  subjects  on  tlie 
high  seas  or  in  foreign  tidal  waters,  and  foreign  private 
ships  within  its  ports.  They  apply  also  to  all  foreigaers 
within  its  territories  as  regards  criminal,  pohce,  and, 
indeed,  all  other  matters  except  some  qacstions  of 
personal  status  or  capacity,  in  which,  by  iha  comity  of 
nations,  the  law  of  their  own  country,  or  the  lex  loci 
actus  or  contractus  applies. 

"  It  is  true  this  does  not  comprise  (he  whole  of  the 
legitimate  jurisdiction  of  a  State ;  for  it  has  a  right  to 
impose  its  legislation  on  its  subjects,  natural  or  natura- 
lized, in  every  part  of  the  world  ;  and,  indeed,  on  such 
matters  as  personal  status  or  capacity  it  is  undersiood 
always  to  do  so;  but,  with  that  exception,  in  the 
absence  of  an  intention  clearly  expressed  or  to  be 
inferred  either  from  its  language,  or  irom  the  object  or 
subject-matter,  or  history  of  the  enactment,  the  pre- 
sumption is  that  Parliament  does  not  design  its  Statutes 
to  operate  on  the}n,  beyond  the  territorial  limits  of  the 
United  Kingdom.  They  are,  therefore,  to  be  read, 
usually,  as  if  words  to  that  effect  had  been  inserted  in 
them.  .,  .  .  ."' 


Stoiy,  '■  Conimeu- 
taries  on  the 
Conflict  of  Tjaws," 
8tb.  oditlon,  by 
Bigelow.  Boston. 
1883,  s.  20,  p.  •_>2. 
Ibid.,  p.  21. 


Ibid., 


1).  22. 


Maxwell  on  the 

"  Intei'prctation  of 

Statutes,"' 

2nd  edition,  London, 

1888,  chap,  vi, 

p.  168. 


Maxwell  on  the  *''' 

••  Interpretation  of 

.Statutes,  u  .Section  2.—Fre.nunption  aaainst  a   Violation  of 

■Jnu  euitioii.  Ijond-.i).  .  "  "^ 

I880.  chap.  vi.  Jnternational  Loir. 

"  So  it   is   an  admitted  principle   of  pnblic  law  that, 
.Sec  3i  Vict.,  cap.  8.  except  as  reg-ard.s   pirates  jure  nentinni,  and,  perhaps. 

nomadic  races  and  savages  who  have  no  jjolitical 
organization,  a  nation  has  no  jurisdiction  over  oft'ences 
committed  by  a  foreigner  ont  of  its  ten-itory,  including 
its  ships  and  waters  as  already  mentioned ;  and  the 
general  language  of  any  criminal  Statute  would  be  so 
restricted  in  construction  as  not  to  violate  this 
Ibid.,  p.  1 7:,.  principle  .  .   =  .  So  it  has  been  repeatedly  decided  in 

Americ<i  that  an  Act  of  Congress  which  enacted  that 
any  pei-son  committing  robbery  in  •'  any  vessel  on  the 
high  seas '  should  be  guilty  of  piracy,  applied  only  to 
robbery  in  American  vessels,  and  not  to  robberv  in 
foreign  vessels  even  by  an  American  citizen."' 

The  ■•  Zollverehi,"  To    the    above   quotations    mav   be    added   the 

Swabev's  Reports.      ^  ,,        .  -  .         .^    i  r     -rx 

1.  oi;;   *  loilowmfr    extract    irom    tue   Judcfmeut     of    Dr. 

Lushiiicrtoii  ia  the  case  of  the  "  Zollverein  "  : — 

"In  endeavouring  to  put  a  construction  on  a  statute, 
it  must  be  borne  in  mmd  how  far  the  power  of  the 
British  legislature  extends,  for  unless  the  words  are  so 
clear  that  a  contrary  constimction  can  in  no  way  be 
avoided.  I  must  presume  that  the  legislatui'e  did  not 
intend  to  go  beyond  this  power.  The  laws  of  Great 
Britain  affect  her  own  subjects  eveiy where — foreigners 
only  when  within  her  own  jurisdiction." 


<.'..n<lu.--i<>ns.  jj    jg    submitted    that    an    examination    of    the 

Colonial  and  foreiixn  laws  referred  to  in  the 
United  States'  Case  shows  that  international  usage 
in  no  way  establishes,  and  in  no  instance  sanc- 
tions, the  principle  asserted  by  the  United  States, 
but,  on  the  contrary,  confirms  the  following  pro- 
positions at  p.  IGO  of  the  British  Case  : — 

'•  The   right   of  the   subjects   of  all   nations  to 
navifrate   and  fish  in  the  non-territorial  waters   of 

c 

the  sea.  now  known  as  Behring  Sea,  remains  and 
exists  free  and  unfettered ;  and  cannot  be  limited 
or  interfered  with,  except  with  the  concurrence 
of  any  nations  afl'ected. 

"  Xo  reofulations  affectinir  British  subjects  can 
be  established  for  the  protection  and  preservation 
of  the  fur-seal  in  the  non-territorial  waters  cf 
Belirino-  Sea  without  the  concurrence  of  Great 
Britain." 


|241»]  O   2 
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CHAPTER  VI r. 


Consideration    of     Allegations     of    Fact     vuv 

FORWARD     BY      THE      UnITED      StaTES      IN      CON- 
NECTION WITH  Point  5  of  Article  VI. 


Section  I. — The  Fur-seal  is  a  AFarine  Animal,  and 
Pelagic  in  its  Habits. 


The  Uxitkd  Statej;"  Coxtentioxs, 

(1.)   Conclusions,  Uuited  States'  Case,  p.  295— 

"  That  the   Alaskan    fur-seal is    essentially   a    lau.l 

animal,  which  resorts  to  the  water  only  for  food  and  to 
avoid  the  rigour  of  winter." 

(2.)   United  States'  Case,  p.^300— 

"  That  in  view  of  the  fac'ts it  [the  United  States]  has 

such  aproperty  in  the  Alaskan  seal  herd  as  the  natural 

product  of  its  soil as  entitles  it  to  preserve  the 

herd "  ^ 

*3.)   United  Siates'  Case,  p.  90— 

"  From  May  to  November  inclusive  (the  pei-iod  whon  the 
majority  of  the  seals  are  on  land)  the  mean  tempera- 
ture is  41°  and  42°  F." 

(4.)  United  States'  Case,  p.  122— 

"An  examination  of  the  table  showing  the  annual  killing 
of  seals  on  St.  Paul  Island  for  several  years  proves  con" 
clusively  the  presence  of  seals  on  the  Islands  for  at 
least  eight  months  of  the  year." 

(5.)  United  States'  Case,  p.  123— 

"  The  seals  evidently  consider  these  islands  their  sole 
home,  and  only  leave  them  from  being  forced  so  to  do." 

Slmmary  of  Bkitish  Reply. 

The  statement  that  the  fur-seal  is  a  land  animal  is  wholly 
unwarranted  ;  in  truth,  it  is  not  only  marine  but 
pelagic  in  habit. 

The  statements  of  witnesses  cited  in  the  Case  of  the  United 
States  are  alone  suHicient  to  show  that  the  fur-seal  is 
a  marine  animal,  and  no  naturahst  is  found  to  hold  an 
opinion  to  the  contrary. 

The  time  in  each  year  during  which  the  fur-seals  (or  some 
considerable  portion  of  tliem)  remain  on  or  about  tho 
Pribyloft"  Islands  for  purposes  of  reproduction  is,  in 
the  United  States"  Ca.ee,  very  greatly  exaggerated. 
This  is  done  by  means  of  substituting  extreme  and  ex- 
ceptional dates  for  average  ones,  and  by  means  of  com- 
bining in  a  single  period  the  .several  times  of  stay 
about  the  islands  of  different  ages  and  sexes  of  seals 

Statements  contained  in  the  CV..se  itself  of  the  United  States 
with  respect  to  the  arrival  and  departure  of  various 
classes  of  seals,  show  tliat  these  may  spend  respectively 
from  three  to  five  and  a  half  months  on  or  about  the 
breeding-islands.  But  individual  seals  (with  the  ex- 
ception of  tho  old  bulls)  frequent  (he  adjacent  Avaters 
for  much  of  the  time  of  their  ie.:ort  to  tlie  islands,  and 
many  young  males  and  virgin  females  i)robably  do'not 
land  at  all.  I'rofessor  J.  A.  Allen  gives  the  "averao-e 
length  of  stay  ashore  of  the  0/«yiWtc  generally,  as  about 
one-third  of  the  vear. 
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The  iiidustrv  growing  out  of  tbe  taking  of  fur-sojils  is  des- 
cribed as  a  '"  fisliery  "  in  official  docaments  and  acts. 

The  feed  of  the  fur-seal  is  entirely  derived  from  tlie  sea,  and 
little,  if  any,  of  it  is  obtained  even  in  the  vicinity  of 
the  Pribvloff  Island?. 


('niit.Ht:o:niuV(.-lcliul  uiipii  rodciiteJ. 


0:i;Miii/->tii)ii    and     habits     wholly 
oppuscd  to  such  contention. 


S.  ik  ("xji-likc  in  form,  and  have  fins, 
not  feet. 


The  initial  assertion  above  quoted,  which 
appears  in  the  first  lines  of  the  "  Conciusions," 
or  summing  up  of  the  contentions  held  by  the 
United  States,  is  of  a  character  so  unprecedented, 
and  so  entirely  opposed  to  everything  known 
respecting  the  fur-seals  or  other  allied  animals, 
that  it  is  scarcely  conceivable  that  it  is  intended 
seriously  to  maintain  it.  It  was  certainly  not  to 
be  anticipated  that  it  would  be  necessary,  in 
opposition  to  such  a  statement,  to  point  out  that 
the  habits  and  oro-anization  of  the  fur-seal,  with 
that  of  other  pinnipeds  (the  sub-order  to  which 
the  fur-^eal  belongs),  are  directly  the  converse  of 
those  formulated  in  the  proposition  just  quoted:  — 
That  the  fur-seal  resorts  to  the  land  only  for  or  in 
connection  with  its  reproduction ;  that  its  stay 
upon  the  land  is  but  temporary,  and  is  governed 
bv  the  requirements  of  reproduction ;  that  it 
remains  on  or  about  the  land  for  a  portion  only 
of  the  year;  that,  during  the  remaining,  and 
much  the  greater,  part  of  each  year,  it  is  not  only 
aquatic  but  pelagic  in  its  habit ;  that,  in  connec- 
tion with  this  mode  of  life,  its  whole  form  and 
organization  is  fitted  for  existence  in  the  sea  ;  and 
that  it  is  provided  with  fins  and  not  with  feet,  as 
indeed  is  nnplied  by  the  name  of  the  zoological 
sub-order  under  which  it  is  included.* 

It  is  scarcely  necessary  to  go  further  than  the 
limits    of    the    Case    presented    by    the    United 


*  lu  the  opening  paragraph  of  his  technical  characteriza- 
tion of  the  animals  of  the  sub-order  Pinnipedia,  Professor 
Allen    gives    the    first    and    most    distinctive    character   as 

follows  : — 

"  Limbs  pinniiorm,  or  modified  into  swimming  oi-gans.  and 
inclosed  to  or  beyond  the  elbows  and  knees  within  the  common 
integument."  {-  Manual  of  North  American  Pinnipeds,'"  p.  3.) 

Professor  Sh-  W.  H.  Flower,  K.C.B.,  F.R.S.,  similarly 
places  this  character  first,  writing  : — 

*'  These  [the  Finnipedii]  differ  from  the  rest  of  the  Carm^ 
rora  mainly  in  the  sti'ucture  of  their  limbs,  which  are  modi- 
fied for  aquatic  progression,— the  two  proximal  segments  being 
verv  short  and  partially  enveloped  in  the  general  integument 
of  the  body,  while  the  third  segment,  especially  in  the  hinder 
extremities,  is  elongated,  expanded,  and  webbed."  (''  Ency- 
clopaedia Britannica,'-  vol.  xv.--  Study  of  Mammals,"  Flowe. 
and  Lydekker.) 
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States,    to    disprove     the   assertion    just    alluded  United  States' 

.^         ,,  -itn.  ^^  •         •      1    Case.  p.  126  e/ .yey. 

to; — thus,    on   p.    12G    ei   seq.,  evidence  is  cited  ^ 

to    show    that    "during    their  migration,"  or,    in 

other    words,    during    that   greater    part    of    the 

year  in  Avliich  the  animal  is  not  found  upon  the 

PribylofF   or   other   breedincr-islands,   the  fur-seal        ^         Kavdy  l.n.ds  cxcci.t  on  thol.r.MMlin-;'- 

11  11  ^  r^  -IT  ])l;iccs. 

never  lands,  and  does  not  even  frequent  "  inland 

waters  " — that,  in  effect,  it  is  pelagic  in  its  habit 
of  life.  The  facts  contained  in  the  Eeport  of  the 
British  Commissioners,  and  evidence  contained  in 
the  Appendix  to  this  Counter-Case,  show  that  the 
seal  does  occasionallv  land  even  duriniv  the  winter 
months  on  the  coasts  of  liritish  Columbia,  and 
that  it  also  still  at  times  frequents  the  sheltered 
channels  and  straits  of  that  coast;  but  the 
accuracy  of  the  general  statement  that  the  fur- 
seal  is  pelagic  in  its  mode  of  life  cannot  properly 
be  disputed. 

It  may  be  necessary,  however,  in  view  of  the 
confident  assertion  by  the  United  States  that  the 
fur-seal  is  '-essentially  a  land  animal;"  and  the  Ibid.,  p.  295. 
dependent  suggested  inference  that  the  United 
States  has  some  property  right  in  the  fur-seal  as  l^id..  p.  800. 
"  the  natural  product  of  its  soil,  made  chiefly 
available  by  its  protection  and  expenditure ;"  to 

adduce  some  further  evidence  as  to  the  marine  or  '^^^  autlu.ritius  cluss  the  fur-soul  n.s 

marine,  not  teiToHtnal.      ^ 
pelagic  nature  of  the  animal. 

Professor    J.    A.     Allen,    the    Curator    of    the  Prcfc'^sm- .1.  A.^Allcn  in  liis 

»  .  ,_  ••  MoiioiiTanh. 

American  Museum  of  Natural  History,  is  specially 

referred  to  and  relied  upon  in  the  United  States' 

Case  in    connection  with    the    natural  history  of 

the   fur-seal.     He   is   well    known    to    naturalists 

from   his    excellent    "  Monograph   on    the   North  ^^'^"'  '^^v ''?,■ 

°      i  graph  of  JNortli 

American    Pinnipeds."     It   is  therefore  of  impor-  American  Pinni- 
tance  to   quote  tlie   terms  in  which,  in  the  mono-  ^ggo.  p.  i^  ^"^^'  "^'' 
graph    named,    he    characterizes    this    group    of 
animals.     He  writes  :  — 

"The  Pinnipeds  or  Finnijelia,  embracing  the  Seals 
and  Walruses,  arc  counnonly  recognized  by  recent 
systematic  writers  as  constituting  a  sub-order  of  the 
order  Fercc  or  ( ■arnivorous  Mammals.  They  are,  in 
short,  true  Carnivora,  modified  for  an  aquatic  existence,  and 
have  consequently  been  sometimes  termed  '  Amphibious 
('arnivora.'  Their  ivhole  form  is  modified  for  life  in  the 
water,  uhich  element  is  their  true  home.  Here  theij  displaij 
e,vtrcme  activitij,  hut  on  land  their  movements  are  confined 
and  labotired.  Theij  consequentli/  rarehi  leave  the  xvater, 
and  generally  onhi  for  I'hort  periods,  and  are  never  found  to 
move  voluntarilt/  mor-i  than  a  few  i/ards  from  the  sho)'e. 
Like  the  other  marine  Mammalia,  the  Cetacea  atid  Sirenin 
(  Whales,  Dolphins,  Porpoises,  Manatees^  ^r.).  their  bodies 
are  more  or  lessfish-lile  in  general  form,  and  their  limbs  are 
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Allen's  ••  ^louo-  irauMformed  into  swlinining  or<ians.     As  their  uame  implies, 

<,a-ap.i  ot  ^ortll  ^j      ^^.^  fin-footeiL      Generally  Hi)oakino;,  the  body  may 

peds,"  p.  1.  be  coun3ared  to  two    conts  joined  basally In 

contrasting  tlicni  Avitli  the  ordinary  ox  terrestrial  mam- 
mals, Aye  note  that  the  body  is  only  exceptionally 
raised,  and  the  limbs  are  confined  within  the  common 
integument  to  beyond  the  knees  and  elboAvs,  and  ave 
hence  to  only  a    slight   degree    serciceahle  for    terrestrial 

locomotion 

'■  The  existing*  Pinnipeds  contain  thi'ee  very  distinct 

"  minor  groups  oi"  families,   difFeiing  quite  widely   i'rom 

each  other    in    important    characters :    these    are    the 

Walruses  or  Odolxvnida',  the   eared  seal  or  Otaiidiv^  and 

the  earless  seals  or  Phoclda' " 


I'rotV'Ssor  J.  A.  Allen  in  jiis  spt'cial  The  language  above  quoted  may  be  contrasted 

^'^'1^"^'^'  with  that  used  by  Professor  Allen  in    the  pitper 

ispecially  prepared  for  the  purposes  of  the  Case  of 
the  United  States.  He  (Professer  Allen)  there 
writes  as  follows  : — 

United  Staf^es'  "  The  common  seals,  the  eared  seals,  and  the  walruses 

Lase,  Appendix,         i'orm  a  well-marked  group  of  the  carnivorous  mammalia, 
vol.  1,  p.  ob/.  o        r 

constituting  a  sub-order  (Pinnipedia)  of  the  order  Car- 

nivora.  They  are  carniyores  specially  modified  for 
aquatic  locomotion  and  semi-aquatic  life.  Their  ancestors 
icere  doubtless  land  animals,  prohahly  more  nearly  allied, 
to  the  hears  than  to  any  other  existing  mammals.  They  are 
still  dependent  on  the  land  or  on  fields  of  ice  for  a  resting- 
place,  to  ichich  they  necessarily  resort  to  bring  forth  their 
young.  They  a7'e  thus  very  unlike  the  sea-coics  and  the 
whale  tribe,  ivhich  are  strictly  aquatic,  bringing  forth  their 
young  in  the  water,  and  entirely  unfitted  for  locomotion  on 
land.'' 

The  statement  that  the  pinnipeds  generally  have 
been  evolved,  in  the  course  of  geological  time, 
from  animals  resembling  the  bears,  has  no  relevancy 
when  cited  in  connection  with  the  present  inquiry. 
The  actual  habits  of  seals,  it  may  be  arguable, 
have  some  bearing  on  the  questions  at  issue,  but 
the  supposed  history  of  their  evolution  can  have 
none. 
n,..  VV.  li.  Dali.  Dr.  W.  II.  Dall,  who,  as  a  well-known  naturalist 

having  personal  knowledge  of  the  Pribyloff 
Islands,  is  also  relied  upon  and  frequently  re- 
ferred to  in  the  Case  of  the  United  States,  describes 
the  fur-seals  as  animals — 


Piicitic  Coast  Pilot 


•'  whose  nonnal  habitat  would  seem  to  be  the  sea  itself. 

Coast  Pilot  ol:         '   and  whose  temporary  sojourn  on  the  land  is  only  rendered 

Alaska,  DO^sibl  >  by  t'ne  uniform  coolness  and  moisture   of  the 

Appendix  I,  p.  So.       ; 

islands." 

Sir  W.  II.  FioNver,  K.C.b.,  F.li.S.  Sir  W.  H.  Flower,  K.C.B.,  U.R.S.,   a  specially 

competent  authority  oi:   t'i"s   subject,  in  bis  article 
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on  Mammalia  in  the  "  Encyclopa}dia  Britaiuiica," 
speaks  as  follows  of  the  Pinnipedia  : — 

"  The  animals  of  this  group  are  all  aquatic  in  their 
mode  of  hfe,  spending  the  greater  part  of  their  time  in 
the  water,  8wimm*ng  and  diving  with  great  facihty, 
feeding  mainly  on  fish,  crustaceans,  and  other  marine 
animals,  and  progressing  on  land  with  difficulty.  They 
always  come  on  shore,  however,  for  the  purpose  of 
bringing  forth  their  young." 

Capfain  Bryant,  who  had  long  experience  in 
connection  with  the  fur-seals  of  the  Pribyloflf 
Islands,  and  whose  evidence,  contained  in  a  very 
recent  statement  made  by  him  in  connection  with 
the  present  Arbitration,  is  prominently  quoted  in 
the  Case  of  the  United  Stales,  also  writes  as  fol- 
lows : — 


Captain  Ihyant. 


'•The  fur-seals  resort  to  the  Pribyloff  Islands  during 

the  summer  months  for  the  sole  purpose   of  reproduc-   ,,     .    -,  •      .,,     . 

.  ,       .        .       ,  ,      .^       ^  ■'  Quoted  HI  Allen  s 

tion.      Ihose  sharmg  m  these  duties  necessarily  remain  "  Paper  on  the 

on  or  near  the  shore  until  the  young  are  able  to  take  to   ^^''^^'^'^  Seals,"  BuU. 
ii  J.      .>  *  Mas.  Comp.  Zool., 

the  water.  i   ••   a-     i        n- 

vol.  II,  ]\o.  1,  p.  !^.). 

The  fact  that  fur-seals  are  capable  of  a  certain  '^^''^""' ''i^''"?" 
ireedom  of  motion  while  on  the  land  is  largely  the  American  Piuni- 
result  of  the  greater  power  of  active  motion  which  FWr!'- E.^cyclo- 
characterizes  these  animals  at  all  times  and  which  P«^<iia  Britannica," 
is  equally  or  even  more 'marked  at  sea,  where  in  pp.^tV,  44g. 
particular  the   dolphin-like  leaps  of  the  fur-seals 
have  been    frequently  noted  as  entirely  different 
from  anything  in  the   more  leisurely  and    heav^^ 
mode  of  progression  of  the  hair-seals  or  walruses.     KHiutt.  "United 

In  this  particular  connection  it  mny  be  of  interest  Kerport.'''"'""' 
further   to  quote   Mr.  H.  W.  Elliott,    the    United  PP- 'is/l<''3. 
States'  Special  Agent.    His  observations  respectincr 
the  fish-like  and   essentially  aquatic  habit  (>f  the 
fur-seals  are  as  follows  ; — • 

"They  all  swim  rapidly,  with  the  exception  of  the 
pups,  and  may  be  said  to  dart  under  the  water  with  the   Ibid.,  p.  45. 
velocity  of  a  bird  on  the  wing;  as  they  swim  they  are 
invariably  submerged,  running  along  horizontally  about 

2  or  1)  feet  below  the  surface,  guiding  their  course  with 
the  hind  flippers  as  by  an  oar,  and  propelling  themselves 

solely  by  the  fore  feet,  rising  to  breatlie  at  intervals 
Avhich  are  either  very  frequent  or  else  so  Avide  apart  that 
it  is  impossible  to  see  the  speeding  animal  when  he  rises 
a  second  time. 

"  How  long  they  can  romaui  under  water  Avithout 
taking  a  fresh  breath,  is  a  problem  which  I  had  not  the 
heart  to  solve,  by  instituting  a  series  of  experiments  at 
the  islands;  but  lam  inclined  to  think  that,  if  the  truth 
Avere  known  in  regard  to  their  ability  of  going  without 
rising  to  breathe,  it  would   be  considered  astounding. 


Seals  I'tsort   to   Pj-ibyhdrs  .s(>irl\-  Icr 
reproduction. 


3Ir.  11.  W.  Elliott. 


Fish-like  habits 


lOo 


Length  of  resort  to  breeding  islands. 


Statements  in  United  States'  Case 
questioned. 

United  States' 
Case  p.  90. 


Ibid.,  pp.  321,  322. 


Ibid.,  pp.  122,  123. 


Fallacies    upon    Avliieh     eiToneous 
statements  based. 


'*  Strays  "  in  migration. 


United  States' 
Case,  pp.  385,  386. 


^11  their   niovenicnt.s   in    water,    whether 

they   are   travelling    to  some  objective  point  or  are  in 

sport,  are  quick  and  joyous They  sleep  in 

the  water  a  great  deal,  too,  more  than  is  generally  sup- 
posed, showing  that  they  do  not  come  on  land  to  rest- 
very  clearly  not." 

In  the  Case  of  the  United  States  very  ambiguous 
and  even  contradictoiy  statements  are  made  re- 
specting the  length  of  time  in  each  vear  durintr 
which  the  fur-seal  resort.s  to  the  land,  a  matter 
which  it  may  be  presumed  is  rather  an  important 
one  in  relation  to  the  claim  made  tliat  it  is  "  essen- 
tially a  land  animal." 

It  is  stated  in  tlie  Case  of  the  United  States  that 
the  period  when  the  majority  of  the  seals  are  on 
land  is  from  May  to  J^ovember  inclusive. 

In  the  Eeport  of  the  United  States'  Commis- 
sioners it  is  again  stated  that — 

"  The  amphibious  fur-seals  are  not  only  Lntei-mediate 
between  the  hair-seals  and  terrestrial  carnivorous 
mammals  in  structm-e  and  means  of  locomotion,  but 
also  in  habits,  for  they  spend  fully  half  their  lives  ou 
land." 

It  is  elsewhere  said  that — 

-An  examuiatiou  of  the  tabic  showmg  the  annual 
kilhng  of  seals  ou  St.  Paul  Island  for  several  years 
proves  conclusively  the  presence  of  seals  on  the  islands 
for  at  least  eight  months  of  the  year,  and  that  tlu-y 
have,  in  fact,  been  hilled  there  in  eveiy  month  ^.f  the 
year.'" 

The  apparent  object  of  these  statements  is  to 
show  that,  far  the  greater  part  of  each  year,  the 
seals  remain  ashore  upon  the  breedino-  islands  • 
but  it  is  submitted  that  such  statements  of  a  o-eneral 
kind  are  essentially  misleading,  and  this  for  several 
reasons.  As  in  the  case  of  all  mio-ratory  animals 
certain  individuals  are  found  to  arrive  lono-  before 
the  mass  of  their  kind  in  almost  every  year,  while 
others,  either  from  individual  eccentricity  or 
because  of  age,  weakness,  or  wounds,  are  in  a 
similar  manner  left  behind.  Such  "  strays  "  should 
not,  however,  in  any  case,  be  regarded  as  indica- 
ting the  dates  of  the  period  of  the  arrival  and 
departure  of  the  main  body  of  animals.  The 
Tables  quoted  as  Appendix  (B)  to  the  Eeport  of 
the  United  States'  Commissioners,  and  civino-  the 
first  arrivals  of  seals  at  the  Pribvlolf  Islands  for  a 
number  of  years,  show  this  general  rule  in  the 
case  of  the  fur-seal :  and,  if  the  earliest  dates  of 
arrival  should  be  accepted  as  indicating  the  openino- 
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of  the  periods  of  arrival  of  the  seals  as  a  whole, 
would  be  entirely  misleading. 

The  subject  is  farther  complicated  by  the  fact 
that  seals  of  different  sexes  and  ages  do  not  arrive 
simultaneously  at  the  breeding  islands  or  leave 
these  islands  at-  the  same  times.  Thus  it  becomes 
possible  to  make  general  statements  which,  though 
in  a  measure  based  on  fact,  convey  no  real  idea 
of  the  average  time  spent  by  the  seals  upon  tlie 
land.  For  this  reason  it  will  be  found  that  the 
particulars  given  in  the  United  States'  Case  as  to 
the  dates  of  the  arrival  and  departure  of  the 
various  sexes  and  ages  of  seals  do  not  correspond 
with  the  above-quoted  general  allegations,  though, 
even  in  these  statements,  extreme  limits  ratlier  than 
averacje  ones  are  in  most  cases  taken. 

Thus  it  is  stated  in  the  United  States'  Case  that 
the  bulls  arrive  in  "  the  latter  part  of  April  or  first 
few  days  of  May,"  and  begin  to  leave  the  islands 
about  the  1st  August,  and  "  continue  going  till  the 
early  part  of  October."  This,  in  other  words, 
would  make  the  stay  of  the  bulls  about  the  islands 
from  three  to  four  months. 

The  cows,  it  is  stated — 

"begin  to  appear  toward  the  latter  part  of  May  or 
Ist  June ; " 

while — 

"  the  great  majority,  however,  do  not  haul  up  until  tlie 
latter  part  of  June ;  and  the  arrivals  continue  until  the 
middle  of  Jnlv.' 


Sexes  arrive  and  leave  at  diflerent 
times. 


Tims  aggregate  dates   do  not  re- 
present actual  residence. 


Particulars  given  in  United  States' 
Case  do  not  coirespond  with 
quoted  contentions. 

United  States' 

Case,  p.  108. 

Ibid.,  p.  112. 

Bulls  resort  to  islands  for  3  to  4 
months ; 
Ibid.,  pp.  108,  109. 


They   are  stated  to  remain  on  the  islands   till  Ibid.,  p.  120. 
about  the  middle  of  November.     Thus,  as  an  ex- 
treme limit  for  the  stay  of  the  cows,  the  above 

shows  a  period  of  four  months  to  five  months  and  Cows,  4  to  5^  months ; 

a  half. 

Similarly  the  "  bachelors/'  or  young  male  seals, 
are  said  to — 

"  begin  to  arrive  in  the  vicinity  of  the  islands  soon  Ibid, 
after  the  bulls  have  taken  up  their  positions  upon  the 
rookeries,  but  the  greater  number  appear  toward  the 
latter  part  of  May." 

In  regard  to  the  departure  of  this  class,  it  is  said 
that  this — 


"  generally  takes  place  at  the  same  time  the  cows  and  Ibid.,  p.  122. 
pnps  leave  the  islands,  though  a  few  bachelors  always 
are  foimd  after  that  peiiod." 
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Bachelors,  5|  months  at  most. 


E^^dence  given  in  United  States' 
Case  shows  still  shorter  resort  to 
breeding  islands. 


Mr.  Fowler. 


So  that,  as  an  extreme  limit  of  time  for  the  stay 
of  the  bachelors,  we  have,  according  to  the 
statements  here  made,  about  five  months  and  a 
half. 

Bui  the  evidence  of  those  personally  fandliar 
wiili  the  breedini2"-islands,  even  tliat  which  is 
appended  to  the  United  States'  Case,  invariably 
gives  shorter  limits  of  time  for  the  sojourn  of 
any  considerable  luimbers  of  the  seals  on  the 
islands. 

Thus,  Mr.  Fowler,  the  agent  of  the  lessees, 
states: — 


U  'ted  States'  '  '^^^^  ^"^^  seals  arrive  on  the  islands  from  the  latter 

Case,  Appendix,    part  of  April  to  Jmie  loth,  and  most  all  of  them  leave 

vol.  11,  p.  2o.  -j^  August  and  September The   cows  come  to 

the  islands  between  June  1  and  July  20,  and  commence 

leaving  in  October The  young  male  seals  from 

2  to  f)  years  old  come  in  May  or  June The  pups 

are  born  soon  after  the   cows  arrive,  ami  remain  until 
October  or  Xovember.'' 


^h•.  Morton. 


Ibid.,  p.  67. 


Mr.  Morton,  agent  for  the  lessees,  and  Treasury 
Agent,  savs  : — 

'■  By  the  middle  of  September  the  systematic  organi- 
zation of  the  rookeries  is  entirely  broken  up,  and  the 
major  part  of  the  seals  have  left  the  land."* 


J.  Kotchooten. 


Jacob  Kotchooten,  a  native  sealer,  says  :- 


Ibid.,  p.  131. 


"  The  most  of  the  bulls  leave  the  island  in  September, 
aud  the  cows  in  the  last  of  October,  and  early  in 
November." 


Mr.  Morgan. 


Ibid.,  pp.  62,  63. 


Mr,  Thomas  F.  Morgan,    agent  of    lessees    for 
many  years  : — 

"  The  pups  which  leit  the  island  the  year  befuro  have 
now  l)ecome  -yearlings,'  ....  not  coming   on   shore 

until  some  time  in  August  or  September Thf- 

male  seal,  now  called  a  bull,   returns  to  the   islands 

about  the  1st  May About  the  1st  August  ho 

aa-ain  takes  to  the  water." 


Mr.  Fratis. 


John    Fratis,    twenty-two    years    on    St.    Faul 
Island : — 


Ibid.,  p.  108. 


"  The  cows  appear  about  the  10th  June,  and  they  are 

all  on  the  rookeries  about  the  middle  of  July 

The  bachelors  come  in   May,  ....  and  they  continue 

comino-   till    Julv The   cows   and   bachelors 

beo-in    to    leave   in   October  and  November,  but  tb.eir 
o-oino-  is  reo-ulat-ed  somewhat  bv  the  weather.*' 
[249]  1'  -' 
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Dr.  L.  A.  Noyes,  agent  of  lessees  : — 

"  From  the  time  the  bulls  haul  out  in  May  till  they  United  States' 

,  .     e     4.      1       »  i>  C^se,  Appendix, 

leave  m  September,    &c.  ^^1  ^j  ^gi 


Dr.  Noves. 


Mr.  Falconer,  Treasury  Agent : — 

"  He  [the  bull  seal]  has  come  earlier  thau  formerly  to  Ibid.,  p.  166. 
the  islands,  having-  arrived  in  May They  de- 
part in  xVugust  and  September." 


Mr.  Faboner. 


British  Commis- 


All  the  above  periods  of  stay  on  the  islands 
would,  however,  be  ver}^  materially  reduced  if 
the  period  of  stay  of  the  main  body  of  seals 
of  each  class  were  alone  taken  into  account ; 
and  it  is  moreover  to  be  remembered  that,  as 
above  stated,  they  refer  only  to  the  periods 
during  which  the  seals  are  found  on  or  about  the 
islands.  i\s  a  matter  of  fact,  the  old  bulls  are 
the  only  seals  which  remain  continuously  for  any 
lengthened  period  ashore,  all  other  classes  spend- 
ing a  considerable  portion  of  the  time  in  the 
adjacent  water.  It  is  besides  more  than  probable 
that  many  of  the  bachelors,  as  well  as  the  virgin  ^-^^^^^^^  Report, 
cows,  if  they  haul  out  upon  the  islands  at  all,  do  pp.  14,  76. 
so  for  very  brief  periods  only. 

In  fact,  the  evidence    proves  that  the  difierent  Maynard,  44th 
'  ^  ,  ,  Congress,  1st 

classes  of  seals  resort  to  the  islands  at  different  Sess.,  H.  R.,  Ex. 

dates  and  for  different  periods.  Moreover,  of  '^^'  '  Pj^^^ 
the  classes  that  are  ashore,  with  the  exception 
of  the  breeding  seals,  it  is  probable  that  at 
least  one-third  of  their  number  are  at  any  given 
time  disporting  themselves  in  the  waters  imme- 
diately adjacent  to  the  rookeries.  But  while 
it  is  true  to  say  that  the  great  body  of  the  seals 
commence  to  come  ashore  in  May  and  June, 
and  to  leave  in  September  and  October,  it  will 
be  seen  that  no  single  class  of  seals  resorts 
to  the  shore  for  the  aggregate  period  thus 
included. 

In   fact,  Professor  J.   A.  Allen,   in    his    article  United  Stater,' 
specially  prepared    for  the    United    States'    Case,  voM,  p.^.370. '^' 
says  of  the  eared  seals  {Otaridw)  generally: — 


Even  these  statements  do  not  pro-     d 
perly  represent  length  of  stay  of 
main  body  of  seals. 


Individual  seals,  moreover,  spend 
much  time  in  the  water  even  while 
at  the  islands. 


"They  are  polygamous,  and  resort  to  the  land  to 
breed,  where  they  spend  almost  continuoushj  about  one- 
third  of  the  year" 


Professor  Allen  gives  4  months  as 
average  time  of  residence. 


It    is    thus     established    that    on    the    data    as  United  States' contentionasto  length 

given  in  the  Case  of  the  United  States,  no  slate-  of  stay  thus  disproved  by  evidence 

^  m  united  btates  Lase. 

ment  to  the  effect  that  the    fur-seal  spends  even  United  States' 

half   of   the    year    ashore   can  be    substantiated,  ^^f  >  PP- ^0,  321, 
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Actual  length  of  resort  to  breeding 
iislands. 


British  Commis- 
sioners' Report, 
para.  30. 


From  a  stud}'-  of  the  most  trustworthy  pub- 
lished observations,  notably  those  of  Bryant, 
Elliott,  and  Maynard  (writers  who,  in  framing 
their  official  Eeports,  had  no  reason  for  unduly 
limiting  or  extending  the  period  during  which 
the  fur-seal  naturally  resorts  to  the  land),  the 
British  Commissioners  report  as  follows:  — 

"  With  reference  to  the  length  of  the  period  during 
which  the  fur-seals  resort  to  the  shore  :  —the  breeding 
males  begin  to  arrive  at  the  Pribyloflf  Islands  at  varying 
dates  in  May,  and  remain  continuously  ashore  for 
about  three  months,  after  which  they  are  freed  from 
all  duties  on  the  Ijreeding  rookeries,  and  only  occa- 
sionally return  to  the  shores.  The  breeding  females 
arrive  for  the  most  part  nearly  a  month  later,  bearing 
their  young  immediately  on  landing,  and  remaining 
ashore,  jealously  guarded  by  the  males,  for  several 
weeks,  after  which  they  take  every  opportunity  to 
play  in  the  water  close  along  the  beaches,  and  about  a 
month  later  they  also  begin  to  leave  the  islands  in 
search  of  food,  and  migrate  to  their  winter  habitat. 
The  young  males  and  the  young  females  comd  ashore 
later  than  the  breeding  seals,  and  at  more  irregular 
dates,  and  '  haul  out '  by  themselves.  Lastly,  the  pups 
of  the  year,  born  in  Juno  and  July,  comrnence  to  '  pod,' 
or  herd  together  away  from  their  mothers,  towards  the 
middle  or  end  of  August,  and  after  that  frequent  the 
beaches  in  great  numbers,  and  bathe  and  swim  in  the 
surf.  They  remain  on  the  islands  until  October,  and 
even  November,  being  among  the  last  to  leave." 


Seal  industiy,  in  all  State  pubHca- 
tions  of  the  United  States  and  Acts 
of  Congress,  called  a  fishery. 


United  States' 
Case,  p.  300 


Details  respecting  the  landing  and  departure 
of  the  various  classes  of  seals  will  be  found 
in  paragraphs  174  and  188  of  the  British 
Commissioners'  Report. 

From  the  quotations  and  references  given 
above,  it  is  clear  that  the  fur-seal  has  never  been 
considered  by  naturalists  "a  land  animal;"  and 
almost  innumerable  citations  in  support  of  this 
statement  might  be  made. 

It  will,  however,  here  be  sufficient  to  show, 
in  addition,  that  in  the  official  publications  and 
documents  of  the  United  States,  as  a  matter  of 
common  usage,  the  industry  depending  on  the 
fur-seal  has  throughout  been  called  a  "fishery." 
It  is  not  to  be  assumed  that  in  the  choice  of 
this  term  the  fur-seal  was  supposed  to  be  a 
"  fish "  from  the  standpoint  of  a  zoologist,  but 
rather  that  its  nature  and  habits  clearly  show 
that  it  is  a  marine  animal,  and  not  a  product 
of  the  soil,  as  is  now,  and  for  the  first  time 
in  history,  gravely  asserted.  The  industry 
crrowino-  out  of  the  capture  of  the  fur-seal  is  in 
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effect  a  "  fishery  "  in  a  sense  analogous  to  that  in 
which  this  term  is  used  in  many  other  cases, 
such  as  the  "  whale  fishery,"  or  the  "  oyster 
fishery."'  In  the  Appendix,  the  titles  of  several  Appendix,  vol.  i, 
Acts  of  Conoress  and  other  official  documents, 
ranorhiof  in  date  from  18.32  to  1892,  are  cited  as 
examples  of  this,  in  which  the  industry  is  in- 
variably described  as  a  "  fishery." 

It  should  further  be  borne  in  mind  that  the 
food  u})on  which  the  fur-seal  subsists  is  entirely 
derived  from  the  sea,  and  no  portion  of  it  from 
the  land.  The  quantity  consumed  by  the  seals 
individually,  and  also  as  a  whole,  is  dealt  with 
later  in  this  Counter-Case  (p.  152);  and  it  is 
there  shown  to  amount  to  many  millions  of 
tons  annually  It  is  still  further  worthy  of 
remark  that  but  a  small  proportion  of  this  food 
is  derived  even  from  the  neitjhbourhood  of  the 
Pribyloff  Islands,  for  it  is  admitted  in  the 
United  States'  Case  that  the  bulls  do  not  feed 
during  the  period  in  which  tliey  reside  upon 
the  islands ;  and  as  to  the  other  seals  fre- 
quenting the  islands,  the  British  Commissioners 
were  of  opinion  that  they  also  do  not  feed  whilst 
on  or  about  the  islands.     In  support  of  this  belief  British  Commis- 

,  1       r  1  ^  1       ■  TIT  sioners'  Report, 

they  quote  the  fact  that  the  rookeries  and  haulmg-  paras.  2i2,  243. 

ground  were  searched  in  vain  for  any  traces  of 

excrement,  and  that,  having  killed  a  considerable 

number  of  seals  of  all  descriptions,  and  examined 

the  contents  of  their  stomachs,  no  trace  of  food 

was    found.       Continued    observations    in    1892  Appfjidix,  vol.  i, 

p.  144. 
entirely  support  this  opinion. 

It  is,  therefore,  evident  that  no  grounds  exist 

to  justify  the  application  to  the  fur-seal  of  the 

designation  of  land  animal,  when    admittedlv  it 

derives  its  entire  sustenance  from  the  ocean,  and 

passes     there    two -thirds,    if    not    more,    of    its 

existence. 


Food  entirely  derived  from  the  sea. 


Seals  do  not  feed  while  resorting  to 
the  breeding-islands. 


Conclusions. 


I 


^ 
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Skction  II. — The  Far-seal  is  in  no  sense  a 
Domestic  Animal. 


The  UNirF.n  .Status'  Co.nti:ntioxs. 

(1.)  United  States'  Case,  p.  295— 

"  The  seal  is  domestic  in  its  habits  and  readily  contro 
by  man  while  on  the  land."' 


(2.)  United  States'  Case,  p.  154 

'"The  killing  of  a  portion  of  the  surplus  male  life  is 
undoubtedly  a  benefit  to  the  hei-d.  as  it  is  with  other 
domestic  and  polygamous  animals."' 

(See  also  pp.  147  to  150,  "  Conirol  and  Domestication.-') 


SuMMAi.'Y   or  Bp,rii>ii   Ki;pi.v. 

Though  fur-seals  are  to  a  certain  degree  controllable  when  on 
land,  tliis  results  from  their  helplessness  while  there, 
and  such  control  has  nothing  to  do  with  domestication. 

The  seals  are  now  fearful  of  man,  even  when  collected  in 
great  numbers  ashoi'e;  though  it  is  probable  that,  when 
their  breeding-places  were  first  visited,  ignorance 
caused  them  to  be  fearless. 

All  ideas  attached  to  the  word  "domestic  '  are  wanting^ in 
the  case  of  far-seals.  Man  does  not  provide  their  food  ; 
his  care  is  at  most  of  a  negative  kind,  and  consists  in 
the  avoidance  of  acts  which  would  tend  to  drive  them 
wholly  away  from  the  breeding-islands.  They  would 
not  suffer,  but,  on  the  contrary,  Avould  profit  by  his 
departure  from  these  islands. 

During  the  greater  part  of  the  year  the  seals  are  wholly 
removed  from  the  cognizance  of  persons  on  the 
Pribyloff  Islands ;  and  till  very  lately  their  winter 
haunts  were  not  even  known. 

No  scientific  evidence  can  be  adduced  in  support  of  the  con- 
tention that  the  seal  is  other  than  a  Avild  animal ; 
and  it  is  believed  that  no  credible  evidence  from  any 
source  can  be  quoted  to  such  an  effect. 


Object  of  the  assertion  that  the  sea  The  peculiar  claim  embodied  i     the  above  quota- 

is  domestic.  ^j^j^g  f^-^j^-^  ^j^g  United  States'  Case  .     evidently  put 

forward  with  the  object  of  avoiding    the    conse- 
quences resulting  from  the  fact  that  the  seal  is 
an  animal   fercv  naturce,  and   as   a  step  essential 
toward   the   claim  of  "  property  "  in  seals  ;    and 
from  this  point  of  view  it  requires  examination, 
notwithstanding  its  extraordinary  nature.      It  is 
United  States'       to  be  observed  that,  in  other  connections  and  for 
?9r'  ^^'  ^^^  ^^"^  another  purpose  in  the  Case  of  the  United  States, 
it   is    admitted    that    fur-seals    are    animals   ferce 
naturce. 
Basis  of  the  assertion.  The  whole  argument  advanced  in  the  Case  of 

the  United  States  as  to  the  domestic  character  of 
the  fur-seal,  with  the  allegations  upon  which  it  is 
based  (given  in  detail  in  the  Appendix  of  the 
Case),  resolve  themselves  into  the  statement,  given 
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in  more  or  less   varying   forms,   that  tlie   animals  Control  not  domestication, 

are   "  readily    controlled    by   man   while   on   the  n""'^^^  ^095^'' 
land."  '  ^'^'^"^    ■ 

The  only  sense  in   which  the  assertion  can  be  Britisli  Commis- 
made  that  the  seals  are  readily  controlled  while  on  pa^^^si.  ^^°^  ' 
land  by  man,  is   that  referred  to  by  the  British 
Commissioners,  who  write  : — 

"  While  resorting  to  or  remaining  on  the  land,  the  fur- 
seal  is  practicallly  defenceless." 

And  elsewhere : — 

*•  Active  and  graceful  as  a  fish  in  the  water,  the  fur-  Ibid.,  para.  704. 
seal  is  at  best  clumsy  and  awkward  in  its  movements  on 
land." 


The  ease  with  which  it  is  possible  to  drive  bodies 
of  seals  on  land,  which  is  the  principal  argument 
used  to  show  their  "  domestic  "  character,  there- 
fore depends  in  reality  upon  the  unfitness  of  the 
animal  for  progression  by  land,  and  the  consequent 
impossibility  of  its  escape  from  the  drivers  by 
flight. 

The  fur-seal  endeavours,  and  for  the  greater 
part  of  the  year  with  success,  to  avoid  mankind. 
Man  is  unable  to  herd  it,  provide  it  with  food,  or 
protect  it  from  its  many  natural  enemies.  But 
the  fur-seal,  while  on  shore,  cannot  find  freedom 
and  safety  by  flight  or  by  resistance.  It  is  thus 
because  the  fur-seal  is  incapable  on  shore  of  speedy 
or  prolonged  locomotion  or  exertion,  that  it  can 
be,  and  is,  brought  temporarily  under  the  control 
of  man.  But  it  is  to  be  noted  that  it  is  absolutely 
uncontrolled  and  uncontrollable  by  man  when  it 
chooses  to  proceed  to  sea,  as  it  invariably  does 
for  the  greater  part  of  the  year. 

The  further  circumstance,  also  adduced  in  the 
Case  of  the  United  States,  that,  after  being  driven 
to  the  vicinity  of  the  killing  grounds,  such  bodies 
of  seals  may  without  difficulty  be  kept  together 
till  the  time  for  killing  arrives,  depends  in  part 
on  the  same  fact,  and  m  part  on  the  additional 
circumstance  that  the  seals  are  then  completely 
exhausted.  Even  when  eventually  turned  away  ^^^^'^  P^^^^-  ^^^' 
from  the  killing-grounds,  the  spared  seals  are  often 
in  too  exhausted  a  state  to  return  voluntarily  to 
the  sea  for  long  times. 

Neither  is  it  difficult  to  show  by  recorded  obser- 
vations that  the  allegations  made  to  the  effect  that 
the  seals  do  not  show  fear  when  approached  by 
man  on  the  islands  are  unfounded,  or,  at  least,  so 
much  exaggerated  as  to  convey  a  wholly  wrong 
impression.     When  on  the  breeding-islands  they 


The  seal  controllable  on  land  because 
defenceless  there. 


Wholly  imcontrollable  elsewhere. 


Circumstances    permitting    a    tem-     fl 
porary  control.  ^M 


Seals  fearful  ol  man. 


I 
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Quotatiuns  from    authors    on    this 
subject. 


Census  Report, 
p.  65. 


44th  Conu'.. 
1st  Sess.,^H.R  , 
Report  No.  623, 
p.  78. 


50th  Cong.. 
2nd  Sess.,  H.  R.. 
Report  No.  3883, 
p.  137. 


Ibid.,  p.  25. 


rbid.,  pp.  03.  i.')!. 


liriti.sli  Commi.s- 
sioners'  Report, 
pura.  331,  Ball. 
Mvis.  Comp.  Zool.. 
vol.  ii,  Parti,  p.  97. 


Ibid.,  para.  333, 

"  Voyage  of  the 
'Vega,'"  vol.ii, 
p.  290. 


United  States' 
Case,  Appendix. 
vol.  ii.  p.  2. 

See  pp.  200  et  scq. 


are  certainly  not  so  wary  as  when  at  sea.  They 
are,  in  fact,  particularly  occupied  at  this  season 
by  their  own  affairs  ;  and,  besides,  like  other  wild 
animals,  under  such  circumstances  to  some  extent 
emboldened  by  numbers.  Mr.  Elliott  writes  on 
this  point : — 

"But  the  companionship  and  the  exceeding  nunihcr  of 
the'  seals,  when  assembled  together  annually,  makes 
them  bold." 

They  are  nevertheless  readily  alarmed. 
Mr.  Elliott,  in  his  evidence  before  a  Congressional 
Committee,  says  : — - 

"  The  females  are  exceedingly  timid.  The  males  arc 
very  bold,  and  will  not  leave  unless  driven  off,  but  the 
females  will.  I  myself,  unaided,  could  drive  every  seal 
off  that  island  in  two  years,  without  killing  one." 

Again,  in  evidence  before  another  .Committee  of 
Congress,  he  says  :  — 

"Let  anybody  disturb  them  [the  breeding  s^als] 
however,  go  among  them  with  fire-arms  or  clubs  or  along 
the  beach  even,  and  they  will  soon  take  the  ;darm  and 
leave." 

I 

Mr.  H.  A.  Gliddon,  Government  A^Gnt  on  the 
Pribvloff  Islands,  also  savs  : — 

'•  The  seal  is  a  sensitive  animal,  and  it  docs  not  like 
to  be  disturbed,  and  it  must  not  be  disturbed.  If  they 
n.ro  they  will  not  go  there  [Pribyloff  Islands]  at  all." 

In  the  same  Eeport,  Messrs.  T.  F.  Morgan  and 
J.  H.  Moulton  give  like  statements. 

Professor  J.  A.  Allen  quotes  Captain  Jh-yiint  as 
foUows  : — 

"  Constant  care  is  also  necessary  lest  thoughtless  per- 
sons incautiously  approach  the  breeding-grounds,  as  the 
stampede  of  the  seals  which  Avould  result  therefrom 
always  destroys  many  of  the  young." 

Baron  Nordenskiold  likewise  sa}'s  :— 

"The  young  ones  are  often  smothered  by  the  old 
when  the  latter,  frightened  in  some  way,  rush  o'jt  into 
the  sea.  After-  such  an  alarm  hundreds  of  dead  pups 
are  found  on  the  shore." 

One  of  the  witnesses  cited  bv  the  United  States 
says  that  the  seals— 

"  grow  much  tamer,  too,  with  repeated  driving,  and  seem 
to  learn  tlie  road  and  what  is  expected  of  them  on  the 
killing-ground." 

The  so-called  "  domestication "  thus  resulting 
from  repeated  driving  is  fully  explained  by  the 
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details  given  in  another  page  with  respect  to  the 
methods  and  results  of  such  driving. 

So  far  from  having  had  their  comparative  bold- 
ness while  on  land  impressed  upon  them  by  any 
process  of  "  domestication,"  it  is  indeed  more  than 
probable  that  the  northern  fur-seals,  like  other 
animals  when  resident  where  they  have  from  time 
immemorial  been  exempt  from  attack,  were  at  first 
entirely  inapprehensive  of  danger.  Thus,  of  the 
fur-seal  of  the  Southern  Hemisphere,  Captain  Mor- 
rell  writes  : — 


Originally  fc.uirlcss,  contact  Avitli  man 
has  produced  timidity,  not  domes- 
tication. 


"  When  these  animals  are  for  the  first  time  visited  by  United  States' 
man  they  evince  no  more  apprehension  of  danger  from  ^a«e,  Appendix, 
their  new  guests  than  did  the  natives  of  San  Salvador 
when  first  visited  by  the  Spaniards;  and  the  confidence 
of  the  poor  seals  is  requited  in  the  same  manner  as 
theirs  was — by  robbery  and  murder.  In  fact,  they  will 
lie  still  while  their  companions  are  slaughtered  and 
skinned." 


A  similar  impression  is  conveyed  by  the  original  "  Monograpli  of 

1       n-n  ^     '       T  ^       1     ^ortli  American 
Eussian  accounts  of  the  fur-seals  oi  isehnng  island,   pinnipeds,"  p.  3i4. 


The  control  of  a  given  body  of  seals  on  land  is 
thus  precisely  analogous  to  that  which  may  be 
exercised  over  terrestrial  animals  such  as  deer, 
when  found  in  or  driven  into  the  water;  and  much 
resembles  the  domestic  habits  which  might  equally 
be  attributed  to  salmon  when  congregated  on  their 
spawning-grounds,  as  compared  with  their  timidity 
at  other  times.  In  a  manner  quite  comparable  to 
that  employed  in  killing  seals  upon  the  breeding- 
islands,  the  sea-turtle  in  other  parts  of  the  world 
is  taken  when  resorting  to  the  shores  to  deposit  its 
eggs  ;  but  no  one  has  asserted  that  the  marine 
turtles  are  to  be  classed  as  domestic  animals  be- 
cause of  their  helplessness  on  land,  or  has  called 
them  land  animals  in  consequence  of  their  resort 
to  the  shores  for  breeding. 

Neither  can  the  fur-seal  be  classed  as  a  domestic 
animal  by  reason  of  any  specific  care  exercised 
over  it  by  man  in  connection  with  its  production 
or  protection..  Man  has  intruded  and  has  estab- 
lished himself  on  the  breeding  resorts.  The  actual 
nature  of  the  interference  of  man  with  the  fur- 
seals  is  clearly  expressed  in  the  Eeport  of  the 
British  Commissioners,  who  write  : — 


"Their  former  places  of  secure  retreat  were  invaded  by 
man,  while,  during  the  greater  part  of  each  year,  they 
remained  exposed  on  the  open  ocean  as  before  to  in- 


Analogy  with  other  animals. 


.Man  exercises  no  specific  care  over 
the  seal. 


I 


British  Commis- 
sioners' Report, 
para.  35. 


But  is  an  invader  on  its  breeding 
resorts. 


I 
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niimerable  accidents,  and  entirely  beyond  the  control  or 
possible  protection  of  those  in  charge  of  the  breeding- 
islands.  The  inroads  of  the  seal-killers  on  the  islands 
might  be  modified  in  kind  or  in  degree,  but  their  general 
tendency  could  not  be  reversed." 


British  Commis- 
sioners' Reiwrt, 
paras.  35,  36. 


Should  he  abandon  these  islands,  the 
seals  would  profit. 


Ibid.,  para.  32. 


JSeals  are  not  fed  cu   the  islands 
thev  leave  emaciated. 


Bull.  Mus.  Comp. 
Zool.,  vol.  ii. 
No.  1.  p.  37. 

"  Mo]iograph  of 
North  American 
Pinnipeds.'"  p.  22". 
&c. 


-Mr.  II.  ^\ .  Elliott. 


Since  the  occupation  by  man  of  the  breeding- 
islands,  the  steps  taken  in  the  interest  of  fur-seal 
life  upon  them  have  consisted  solely  of  measures 
more  or  less  eff'ective  to  prevent  the  disturbance  of 
the  animals,  and  to  leave  them  as  much  as  is 
possible,  in  view  of  the  demands  'made  for  killing, 
to  themselves.  If  these  islands  should  be  entirely 
abandoned  by  man,  and  left  unvisited  by  him,  the 
fur-seals,  so  far  from  suffering  in  any  respect, 
would  tend  crraduallv,  but  certainlv,  to  revert  to 
the  favourable  conditions  formerly  existing  ;  and 
would  undoubtedly  increase  in  numbers  till  checked 
by  such  natural  causes  as  tend  to  set  limits  to  the 
increase  of  all  animals. 

All  the  ideas  commonly  attaching  to  the  word 
"domestication"  are  wanting  in  this  case.  Not 
only  are  the  fur-seals  not  fed  by  man,  but  they  do 
not  obtain  a  particle  of  food  while  upon  the 
Islands,  and  little,  if  any,  while  in  the  adjacent 
territorial  waters.  Their  resort  to  the  Pribyloff 
Islands  is  strictly  in  connection  with  the  require- 
ments of  the  breeding  period.  They  arrive  there 
fat  and  in  good  condition,  and,  after  their  pro- 
longed period  of  fasting,  leave  in  an  emaciated 
state  for  their  feeding-grounds  in  the  great  tracts 
of  ocean  to  the  southward. 

Mr.  H.  W.  Elliott,  in  his  Monograph,  published 
in  1881,  writes  as  follows  on  the  amount  of  con- 
trol which  man  is  capable  of  exercising  over  the 
fur-seal : — 


Uuit-ed  States' 
Census  Report. 
p.  06. 


'•  I  am  free  to  say  that  it  is  not  within  the  power  of 
human  management  to  promote  this  end  [an  increase 
in  the  number  of  seals]  to  the  shghtest  appreciable 
degree  over  its  present  extent  and  condition  as  it  stands 
in  the  state  of  nature,  heretofore  described.  It  cannot 
fail  to  be  evident,  from  my  detailed  narration  of  the 
habits  and  hfe  of  the  fur-seal  on  these  islands  during 
so  large  a  part  of  every  year,  that  could  man  have  tlio 
same  supervision  and  control  over  this  animal  during 
the  whole  season  which  he  has  at  his  command  while 
they  visit  the  laud,  he  might  cause  them  to  multiply 
and  increase,  as  he  would  so  many  cattle,  to  an  in- 
definite number— only  hmited  by  time  and  the  means  of 
feeding  them.  But  the  case  in  question,  unfortunately, 
is  one  where  the  fur-seal  is  taken  by  demands  for  food, 
at  least  six  months   out   of  every  year,  far  beyond  the 
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roacli  or  even  cogiiii^aiice  of  any  maiij  Avhere  it  i.s  all 
this  time  exposed  to  many  known  powerful  and  destrnc- 
tive  natural  enemies,  and  probably  many  others,  equally 
so,  imknov.-n,  Avhich  in-oy  upon  it,  and,  in  accordance 
with  that  well  recognised  law  of  nature,  keeps  this  seal 
life  at  a  certahi  number— at  a  hgure  which  has  been 
reached,  for  ages  past,  and  will  continue  to  be  in  the 
future,  as  far  as  they  now  are — their  present  maximum 
limit  of  increase,  namely,  between  4,000,000  and 
5,000,000  seals,  in  round  nmnbers." 

On  another  page  the  same  anthor  writes  : — 

'•During  the  winter  solstice — between  the  lapse  of  United  States' 
the  autumnal,  and  the  verging  of  the  vernal  equinoxes  ^^^^^^  Rf^port, 
— in  order  to  get  this  enormous  food  supply,  the  fur- 
seals  are  necessarily  obliged  to  disperse  o\er  a  very 
large  area  of  fishing  ground,  ranging  throtighout  the 
North  Pacific,  5,000  miles  across  between  Japan  and  the 
Straits  of  Fuca." 

On  the  same  subject,  Lieutenant  W.  Maynavd, 
United  States'  navy,  in  his  Special  Eeport  of  1874, 
says  :— 

"But in  reality  Ave  do  not  even  know  where  tliev  arc  Report  on  Fur-seal 
for  seven  months  m  each  year,  whue  we  do  know  that  q,-,^^,    jg^  g^gg 

they  have  deadly  enemies Our  protection   of  11.  R.,  Ex.  Doc.  43, 

them  can  only  be   partial,  that   is  to   say,  we  can  limit  1^"    ' 
the  number  to  be  killed,  when  they  are  within  our  reach, 
and   prevent   their   being   disturbed   on   the   breeding 
rookeries  or  driven  from  the  islands." 


Licnlenant  .Ma vnard. 


It    is    only    durino-  the    course    of   the    present  Rntish  Commis- 

,  .  sioners'  Report, 

inquiry  that  the  migration  routes  have  been  made  para.  171. 
known,  and  the  question  which   has  been   consis- 
tently asked  of  sealers  from  the  earliest  times  has 
been  answered.     With  reference  to  this.  Professor 
Allen,  writing  in  1880,  says  : — 

"Of  the  life  of  thece  animals  while  absent  from  the   "  MonogTai)li  of 

islands  but  little  is  knoAvn,  nor  is  it  known  where  their   o-      •     i    •'     \m\ 

'  rinnipcds,    p.  410. 

principal  feeding-grounds  are." 

On  another  page  of  the  same  work  he  writes : — ■ 

•'  Except  during   the  season   of  reproduction,  these  Ibid.,  p.  335. 
animals  appear  to  lead  a  wandering  life,  but  the  extent 
and    direction    of    their   migrations   are   not   yet  well 

known but  where  they  pass  the  season  of  Avintcr 

is  still  a  matter  of  conjecture." 

While,  therefore,  it  is  admitted  that,  in  the 
absence  of  precautions  such  as  to  prevent  exces- 
sive disturbance  and  unlimited  killing  of  seals  upon 
the  breeding-islands,  these  animals  might  in  a  few 
years  be  practically  extirpated  or  driven  from  the 


Professor  Allen. 
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trail's  cave  of  seals  thus  merely 


negative. 


His  practices  on  the  islands  are 
iin'nriovis  to  tlie  animal. 
•^  See  pp.  260  ct  seq. 


United  States' 
Case,  p.  154;. 


No  scientific  evidence  adduced  in 
support  of  contention  that  the  seal 
is  a  domestic  animal. 


islands,  it  is  evident  that  such  precautions  are  of  a 
purely  negative  character. 

It  is  further  shown  that  the  control  and  mode  of 
dealing  with  the  fur-seals  at  the  time  of  driving  is 
not  on'ly  not  beneficial,  but  is  distinctly  and  in  an 
important    degree    injurious    to    the    survivors; 
while  the   claim   advanced  in  the   United  States' 
Case,  to  the  effect  that  a  large  number  of  "  surplus 
males  "  may  be  killed  with  advantage,  as  in  the 
case   of  other  "  domestic "  animals,  is  decisively 
Sec  pp.  238  d  seq.  negatived  by  observations  elsewhere  detailed,  and 
particularly"  by  the  fact  that  the  fur-seals  differ 
entirely    from    domestic    animals    of   polygamous 
habit,  in  the  impossibility  in  their  case  of  the  arti- 
ficial selection  of  the  stronger  and  finer  males  for 
breeding  purposes. 

It  will  be  noted  that  neither  the  United  States' 
Behring  Sea  Commissioners,  nor  Professor  J.  A. 
Allen,  hi  their  Keports,  venture  to  characterize  the 
fur-seal  as  a  domestic  animal,  and  in  fact  that  Pro- 
fessor Allen,  in  conformity  with  facts  and  usage, 
distinctly  classes  it  as  a  wild  animal,  writing  :— 

'•  The  habits  of  no  wild  animal  during  the  breeding- 
season  are  perhaps  better  known  than  are  those  of  the 
Northern  or  Alaskan  Fur-Seal." 


United  States' 
Case,  Appendi.K, 
vol.  i,  p.  375. 


United  States' 
Case,  p.  150. 
Ibid.  Appendix, 
vol.  i,  p.  431. 


Conclusion. 


The  sole  opinion  purporting  to  be  of  a  scientific 
kind  adduced  as  evidence,  in  which  the  "domestic  " 
character  of  the  fur-seal  is  affirmed,  is  that  of  Dr. 
E.  von  Middendorf,  of  Russia,  who  writes  that  the 
seal  "  was  created  for  a  domestic  animal ; "  but  it 
is  very  clear  that  the  writer  did  not  appreciate  the 
meaning  of  the  word  "  domestic."     He  writes  :— 

"  It  is,  in  fact,  the  most  useful  of  all  domestic  animals, 
since  it  requires  no  care  and  no  expense,  and  consequently 
yields  the  largest  net  profit." 

It  is  submitted  that  there  is  no  just  ground 
for  the  contention  that  the  seal  is  domestic  in  its. 
habits. 
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Sectiox    m.—lnfermmglmg    of  Fur-seals  of 
different  2mrts  of  the  North  Pacific. 


The  Uxited  .States'  Contextioxs. 

(1.)  United  Spates'  Case,  p.  89— 
'=The  Alaskan  fiir-soal." 

(2.)  United  States'  Case,  p.  94— 
"The  Alaskan  seal-herd." 

"The  two  great  herds  of  far-seals  whicli  frequent  the 
Bering  Sea  and  North  Pacific  Ocean  and  make  their 
homes  on  the  Pribilof  I.^lands  and  Commander 
(Komandorski)  Islands,  respectively,  arc  entirely  dis- 
tinct from  each  other." 

(3.)  United  States'  Case,  p.  96— 

"These  tAvo  herds  of  fur-seals  do  not  intermingle,  each 
keeping  to  its  own  side  of  Bering  Sea  and  the  Pacific 
Ocean." 

(4.)  United  States'  Case,  p.  323— 

'•  In  winter  the  fur-seals  migrate  into  the  North  Pacific 
Ocean.  The  herds  from  the  Commander  Islands, 
Kobbon  Reef,  and  the  Kurile  Islands  move  south  along 
the  Japan  Coast,  Avhile  the  he.-d  belonging  to  the 
Pribilof  Islands  leaves  Bering  Sea  by  the  eastern 
passes  of  the  Aleutian  chain.  The  fur-seals  of  the 
Pribilof  Islands  do  not  mix  with  those  of  the  Cora- 
mander  and  Kurile  Islands  at  any  time  of  the  year." 

(o.)  United  States'  Case,  p.  296— 

"  That  its  [the  fur-seal's]  course  when  absent  from  these 
islands  is  uniform  and  confined  principally  to  waters 
adjacent.  That  it  never  mingles  with  any  other 
herd  ....  That  at  all  times  when  in  the  water,  the 
identity  of  each  individual  can  be  established  with 
certainty,  and  that  at  all  times,  whether  during  its 
short  excursions  from  the  islands  in  search  of  food  or  its 
longer  winter  migration,  it  has  a  fixed  intention,  or 
instinct,  which  induces  it  to  return  thereto." 


Sr>iM.\RY  OF   British  Reply. 

The  word  "  herd  "  is  applicable  to  seals  (if  at  all)  only  when 
on  the  islands,  and  then  only  to  each  rookery 
separately,  or  to  bodies  of  seals  driven  together.  It  is 
entirely  incorrect  and  misleading  when  applied,  as  in 
the  United  States'  Case,  to  an  indefinite  portion  of  the 
far-seals  of  the  North  Pacific,  there  entitled  "  the 
Alaskan  seal  herd." 

No  distinction,  as  between  the  fur-seals  resorting  to  the  two 
sides  of  tlie  North  Pacific,  has  heretofore  been  known 
to  naturalists;  and  the  distinction  now  for  the  first 
time  endeavoured  io  be  established  in  the  Case  of  the 
Lnited  States  is  wholly  unsupported  by  naturalists. 

The  alleged  distinction  is  based  on  the  classing  of  skins  by 
tur-dealers ;  but  such  classing  and  the  differences  of 
price  resulting,  are  no  evidence  of  difference  of  kind  in 
the  fur-seal  or  in  other  animals. 

The  criteria  employed  by  fur-dealers  in  cla.ssing  the  skins, 
though  important  in  the  trade,  are  in  themselves 
slight  and  difficult  of  definition,  and  the  evidence 
give^n  in  the  Case  of  the  United  States  on  this  point  is 
conflicting.  In  the  particular  case  of  skins  from  the 
Prib3-loff  and  ('ommander  Islands,  experienced  dealers 
actually  observe  a  large  percentage  of  skins  from  each 
source  which  would  be  classed  according  to  quality  as 
coming  from  the  other. 

The  intermingling  of  fur-seals  frequenting  the  two  sides  of 
the  North  Pacific  isi  per  se  probable.  It  must  at  one 
time  have  occurred,  and  no  reason  can  be  assigned  for 
its  alleged  cessation. 
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Meaning  and  object  of  contention  of" 
United  States. 


EiToneous  use  of  the  Avord  '•liord." 


Sacli  intermingliug  is  either  admitted  to  ho  probahk%  or  is 
asserted  to  occur,  by  many  of  the  officials  on  the 
Pribyloff  Islands  during  twenty  years  past.  It  has  not 
been  denied  till  now  in  the  Casj  of  the  United  States. 
Intermingling  is  shown  by  actual  experiment  to  have 
occurred  as  between  the  Islands  of  St.  Paul  and 
St.  George. 

The  evidence  quoted  in  the  Case  of  the  United  States  is  alone 
sufficient  to  show  that  fur-seals  from  both  sides  of  the 
Pacific  intermingle,  during  the  summer,  in  the  vicinity 
of  the  Aleutian  Islands. 

Further  evidence,  now  adduced,  shows  that  intermingling 
occurs  between  the  seals  of  the  North  Pacific  generally, 
both  to  the  north  and  to  the  south  of  the  Aleutian 
Islands. 

The  proposition  that  the  identity  of  individual  seals  can  be 
established  when  at  sea,  is  abso'utely  unsupported  by 
evidence. 


Takiiirr  the  statements  made  in  the  above 
quotations  from  the  United  States'  Case,  it  would 
appear  that  the  position  sought  to  be  maintained 
in  this  matter  may  be  outlined  as  follows  :— That 
there  is  a  distinctively  "  Alaskan  seal  herd  "  which 
never  mingles  with  other  fur-seals.  That  the 
identity  of  each  animal  can  at  all  times  be 
established  with  certainty  in  the  water.  That  the 
course  of  the  "  Alaskan  herd  "  is  uniform  when 
absent  from  the  breeding-islands,  and  is  confined 
principally  to  waters  adjacent  to  the  coasts  of  the 
United  States,  and  that  at  all  times  the  seals  have 
a  fixed  intention  of  returning  to  the  Pribyloff 
Islands. 

The  burden  of  proof  of  these  general  proposi- 
tions devolves  upon  the  United  States.  The 
position  indicated  is  assumed  in  orde^  to  support 
the  theory  of  an  exclusive  property  in  fur-seals. 
Great  importance  is  apparently  attached  to  it,  for 
it  is  not  only  advanced  in  the  opening  pages  of 
the  lensthened  discussion  on  the  conditions  of  seal 
life,  but  is  frequently  reiterated. 

Before  entering  into  any  detailed  examination 
of  the  subject  dealt  with  in  this  Chapter,  it  is 
desired  to  draw  attention  to  the  use  here  and 
elsewhere  made  of  the  word  "  herd  "  as  applied  to 
the  fur-seals  of  the  eastern  part  of  the  North 
Pacific.  This,  it  is  submitted,  is  a  term  which 
connotes  characters  entirely  foreign  to  the  known 
habits  of  the  animal.  If  at  any  time  possible  to 
describe  the  fur-seals  as  forming  a  "  herd,"  this 
can  onJy  be  when  it  is  found  aggregated  upon  the 
breeding-islands  ;  and  even  then,  in  any  recognized 
use  of  the  term,  it  could  be  made  to  apply  only 
to  any  individual  breeding-rookery  or  hauling- 
ground,  of  which  upon  the  Pribyloff  Islands  alone 
there  are  many. 
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See  Captain 
Bryant's  opinion, 
British  Case, 
p.  108. 

British  Commis- 
sioners' Report, 
paras.  209,  221, 
222. 


It  is  therefore  simply  an  abuse  of  language  to 
applj'  this  single  term  even  to  the  seals  wlien  upon 
the  numerous  and  separate  breeding  colonies  of 
the  PribylofF  Islands,  and  much  more  so  to  attempt 
to  denote  by  it  the  same  animals  when,  during 
the  greater  part  of  each  year,  they  are  found  to 
be  scattered  over  an  extent  of  ocean  which 
stretches  from  the  vicinity  of  the  Pribyloff  Islands 
to  the  coast  of  California— some  3,000  miles— and, 
to  a  lesser  extent,  from  one  side  of  the  North 
Pacific  to  the  other.  No  evidence  has  been 
adduced  such  as  to  warrant  the  use  of  this  term, 
and  the  justification  of  its  employment  will  be 
sought  in  vain  in  the  facts  brought  forward  in  the 
Eeports  of  the  Commissioners  of  either  the  United 
States  or  Great  Sritain. 

As  bearing  upon  the  general  contention  above 
stated,  it  may  in  the  first  place  be  pointed  out  that 
naturahsts  generally,  including  those  who  have 
devoted  special  attention  to  tlie  subject,  and  who 
have  been  most  critical  and  minute  in  their  work 
of  comparison  and  separation,  have  up  to  the 
present  time  found  no  reason  to  draw  any  dis- 
tinction between  the  fur-seals  taken  in  the  eastern 
and  western  parts  of  the  North  Pacific.  The  seals 
so  found  have  been  universally  included  under  a 
common  specific  name,  and  no  difference  even  of 
a  sub-specific  order  has  been  found  to  be  tenable 
as  between  them.  Thus,  after  referring  to  the 
comparative  want  of  knowledge  of  the  otaries  of 
the  Southern  Hemispliere,  Professor  J.  A.  Allen 
writes :  — 

"  Those  of  the  Northern  are  much  better  knowD,  the    "  Monograph  of 
only  doubts  still  existing  having  relation  to  those   of  p°^'"^^|pf^™»"i^^^^ 
Japan.     Respecting  all  the  others,  there  has  been  for 
the   last    eight   years  an  almost   perfect   unanimity  (^f 
opinion,  so  for  as  the  qnestion  of  species  is  concerned." 


Term  wholly  inapplicable  to  fur-seals 
of  Eastern  Pacific. 


Naturalists  draw  no  distinction  be- 
tween fur-seals  of  two  sides  of 
North  Pacific  : 


Though  these  have  long  been  "well 
known. 


Naturalists  differ  in  opinion  whether  the  fur- 
seals  of  the  North  Pacific  should,  or  should  not, 
'be  classed  as  generically  different  from  those  of 
the  Southern  Oceans,  and  in  consequence  of  this 
difference  of  opinion,  the  names  Otaria  ursina  and 
Callorhiims  ursinus  have  been  employed  to  denote 
the  North  Pacific  fur-seals  collectively.  By 
naturalists  gene  rail}',  moreover,  the  animal  in 
question  is  referred  to  as  the  "Northern  fur-seal," 
or  "  fur-seal  of  the  North  Pacific  "  (see  Flower 
<and  Allen,  as  cited  in  the  margin),  and  not  as  the 
*' Alaskan"  fur-seal.  The  United  States'  Com- 
missioners,   in    tliL'ir    Peport,    have,  however,   in- 


Sir  W.  H.  Flower, 
"  EncyclopjBclia 
Britannica,"  vol.  xv, 
p.  413;  British 
Commissioners' 
Report,  Appendix, 
p.  186. 

Professor  J.  A. 
Allen,  "  Monograph 
of  North  American 
Pinnipeds,"  p.  3.'3  ; 
United  States* 
Case,  Appendix, 
vol.  i,  p.  372. 
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United  States'  Commissioners  and 
Professor  Allen  admit  specific 
identity. 

Ibid.,  p.  322. 


The  fur-dealer  is  depended  on  as 
proving  distinction  drawn  in 
United  States'  Case. 


But  skins  of  same  animals  taken  in 
different  surroundings  frequently 
possess  different  commercial 
values. 


Examples  of  this. 


United  States'         vented  Still   another  name,  viz.,  "  Bering  Sea  fur- 
Case,  p.  319.  ,  „ 
^                    seal. 

The  attempt,  therefore,  in  the  course  of  the 
arguments  now  produced,  to  evolve  a  new  and 
special  name  for  application  to  those  fur-seals 
found  in  the  eastern  part  of  the  North  Pacific,  and 
to  denote  them  as  a  "  herd,"  must  be  considered  as 
singularly  unfortunate. 

The  United  States'  Behring  Sea  Commissioners 
state  that  the  fur-seal  of  the  North  Pacific  consti- 
tutes but  a  single  species,  writing  : — 

"The  Northern  fur-seal  {Callorhinus  vrsinus)  is  an 
inhabitant  of  Bering  Sea  and  the  Sea  of  Okhotsk, 
where  it  breeds  on  rocky  islands.  Only  four  breeding 
colonies  are  known,  namely,  (1)  on  the  Pribilof  Islands, 
belonging  to  the  United  States ;  (2)  on  the  Commander 
Islands,  belonging  to  Russia  ;  (3)  on  Robben  Reef, 
belonging  to  Russia,  and  (4)  on  the  Kurile  Islands, 
belonging  to  Japan." 

Professor  J.  A.  Allen  similarly  characterizes  the 
"  Northern  fur-seal  "  as  a  whole,  as  constituting  a 
single  species  ;  and  omitting  all  reference  to  the 
existence  of  the  breeding-places  on  Eobben 
Reef  and  the  Kurile  Islands,  defines  its  habitat 
as — 

"the  islands  in  Bering  Sea;  at  present  chiefly  the 
Pribilof  and  Commander  Islands,  migrating  southward 
in  winter  aloncr  the  American  coast  to  California,  and 

O 

along  the  Asiatic  coast  to  the  Kmile  Islands." 

In  order,  however,  to  establish  the  constant 
difference  which  it  is  considered  necessary  to 
prove  as  between  the  seals  found  on  the  two 
sides  of  this  ocean,  not  the  skilled  naturalist,  but 
the  fur-dealer  and  furrier,  are  chiefly  appealed  to 
in  the  United  States'  Case.  It  will,  therefore,  be 
appropriate  in  the  first  place  to  examine  the 
nature  of  the  evidence  obtained  from  such 
sources. 

It  is  a  fact  very  well  known  and  widely  recog- 
nized, that  skins  even  of  the  same  animals  taken 
in  different  localities  under  different  conditions  of 
cUmate,  and  differently  handled  and  cured,  are 
classified  very  differently  from  a  commercial  point 
of  view.  This  apphes  to  skins  of  almost  all 
kinds,  but  is  specially  noteworthy  in  the  case  of 
such  fur-bearing  animals  as  the  otter,  mink,  mar- 
ten, and  beaver. 

Thus  in  the  Hudson's  Bay  Company's  fur  sale 
See  also  Appendix,  of  March,  1891,  No.  1  marten  skins  from  Port 
Yol.  ii,  p.  230.  George,  &c.,  were  sold  at  235.  to  2As.,  from  East 

Main  20s.  to  205.  6cZ.,  from  York  Factory  at  135., 
[249]  ^ 


Ibid.,  Appendix, 
vol.  i,  p.  372. 
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from  "  North-West "  at  125.  Qd.  to  12s.  dd.,  and 
from  Mackenzie  Elver  District  at  lis.  Qd. 
Similarly,  and  at  the  same  Company's  sale  in 
January  1892,  No.  1  beaver-skins  from  Fort 
George  sold  at  625. ,  from  Moose  Eiver  and  East 
Main  at  455.  Qd.  to  475.,  from  York  Factory  at 
395.  Qd.  to  4l5.,and  from  Mackenzie  Eiver  District 
at  335.  Qd. 

Such  differences  in  value  depend  of  course 
upon  differences  of  colour,  density  of  the  fur, 
texture,  &c.,  observed  in  the  skins  as  brought  to 
market,  the  above  comparisons  being  in  all  cases 
made  between  No.  1  skins  from  each  district. 
They  are  similar  in  proportionate  amount  to  those 
quoted  in  reference  to  the  Alaska  and  Copper 
(Commander)  Islands  fur-seal  skins.*  They  occur 
in  this  instance,  in  each  case,  in  animals  of  the 
same  kind,  inhabiting  the  single  connected  land 
area  of  the  northern  pare  of  North  America,  in 
which  intermingling  and  interbreeding  must  be 
continually  in  progress. 

It  is  further  noteworthy,  as  an  index  of  the 
amount  to  which  the  mode  of  treating  a  skin  may 
affect  its  market  value,  that  the  "  North-west " 
skins,  being  those  of  seals  taken  at  sea,  and  be- 
lon^infT,  under  the  contention  held  in  the  United 
States'  Case,  solely  to  the  same  "  herd  "  as  those 
derived  from  the  Pribyloff  Islands,  are  quoted  by 
the  same  witnesses  at  about  half  the  price  of  the 
latter. 

The  evidence  actually  adduced  in  the  Case  of 
the  United  States  on  this  particular  matter,  and 
in  support  of  the  general  contention  as  to  the 
essential  difference  between  the  Pribyloff  and 
Commander  Island  "  herds,"  may  be  summarized 
as  follows  : — 

Mr.  TV.  E.  Martin^  who  is  first  quoted,  and  is 
most  definite  as  to  the  differences  in  the  skins,  says 
that  there  are  marked  differences  between  the 
Copper  (Commander)  Island  catch  and  that  from 
the  Pribyloff  Islands.  He  enumerates  these,  and 
adds  that  they  are  such  as  to  enable — 

"  any  one  experienced  in  handling  skins  to  distinguish 
the  one  from  the  other ;  " 

and — 

"  that  before  the   skins  are  dressed  the  two  may  be 
readily  distinguished  from  each  other." 

*  In  the  trade  the  skins  of  fur-seals  derived  from  the  North 
Pacific  region  are  divided  under  the  names  of  "  Alaskas," 
"Coppers,"  and  "North-west  Catch";  such  names  respec- 
tively implying  that  the  skins  come  from  the  Pribyloff  or 
Commander  Islands,  or  are  taken  at  sea,  aa  the  case  may  be. 


Commercial  values  thus  depend  ou 
slight  differences  in  fur,  not  on 
constant  differences  of  kind. 


United  States' 
Case,  Appendix, 
vol.  ii,  pp.  573,  575. 


"  North-west  "  and  "  Alaska  "  skins 
are  differently  defined. 


Ibid.,  pp.  573,  575. 


Character  of  differences  of  skins 
adduced  in  the  United  States' 
Case  on  the  evidence  of  furriers. 


United  States' 
Case,  pp.  94,  95. 


United  States' 
Case,  Appendix, 
vol.  ii,  p.  569. 
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Unitea  States' 
Case,  Appendix, 
vol.  ii,  p.  573. 


. »» 


Ibiil.  p.  557. 


Mr.  G.  Rice  says  tliat  the  diflereiices  are — 
"  such  as  to  enable  any  person  skilled  in  the  business-* 
to  distiiifrnish  them  ;  but  adds — 
"  The  manner  in  Trhich  the  skins  are  distinguished  is 
difficult  to  describe  to  any  person  not  accustomed  to 
handhng  skins." 

He    further  only    professes    to  distinguish    the 
skins — 
•♦  in  the  raw  state," 

Alfred  Eraser,  though  referred  to  in  this  connec- 
tion,' professes  only  ^to  be  able  to  distinguish 
North-west  catch  from  '^  Copper"  and  PribyloflT 
catch  collectively.  He  does  so  by  means  of  the 
shot  and  spear  marks  found  in  the  skins  of  the 
seals  taken  at  sea. 
Ibid.,  pp.  551,  652.       H.  S.  Bevington  holds  that  the  difference  is  such 

as  to  enable  anyone  skilled  in  the  business  to  dis- 
tinguish the  skins,  "especially  in  bulk."  He 
further  adds,  however,  that  the  skins  reach  the 
market  in  separate  lots,  and  are  not  found  mingled. 
He  admits  that  the  difference  is — 
"difficult  to  describe  to  a  person  unaccustomed  to 
handle  skins." 


Ibid.,  p  575. 


Ibid.,  pp.  580,  581. 


Actual  methods  of  distinction  relied 
on  are  contradictory. 


Dealers  differ  among  themselves. 


IT^.  C.  B.  Sici77ip  says  that  the  differences  are — 
*'  difficult  to  describe  so  that  they  can  be  undei-stood  by 
any  person  who  has  no  practical  knowledge  of  furs." 

E.  Teichmann  says  that  he  could  easily  separate 
the  Commander  Island  and  Pribyloff*  Island  skins, 
but  that  as  a  matter  of  fact  they  are  not  mingled. 
In  the  case  of  very  young  animals,  however,  the 
differences  are  not  well  marked. 

Several  of  the  gentlemen  quoted  in  this  connec- 
tion, and  whose  evidence  is  given  at  length  in  the 
Appendix  to  the  United  States'  Case,  offer  no  ex- 
planation of  the  grounds  upon  which  they  rest  in 
distimiuishing  the  skins  derived  from  the  Pribyloff 
and  Commander  Islands  respectively,  ^hile  those 
who  do,  appear  to  rely  chiefly  upon  the  colour. 
But  great  diff'erences  of  opinion  occui'  in  respect 

to  this, 
mselve?.  Thus,  W.  E.  Martin  states  that  the  hair  on  the 

^h'\'b2\  508'  519    Commander  Island  skins  has  a  yellower  tinge ;  H.  S. 
and  586.'       '      "  Bevington  and  H.   Poland,  that   these  skins   are 

lighter  in  colour ;  while,  on  the  other  hand,  C.  W. 

Price  states  that  both  fur  and  hair  are  darker;  G. 

Bantle,  that  the  under  wool  is  darker ;  J.  J.  Phelan, 

that  the  hair  is  darker;  and  E.  Teichmann,  that 

the  top  hair  is  darker. 

Again,  Messrs.  C.  W.  Martin,  J.   J.  Phelan,  G. 

Leibes,  H.  S.  Bevington,  H.  Poland,  and  E.  Teich- 
[249]  ^  ^ 
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maim  state  that  the  fur  in  the  Commander  Island 
skins  is  shorter ;  some,  however,  making  the  state- 
ment general,  and  others  confining  it  to  particular 
parts  of  the  skin ;  while  Sneigeroff,  the  native 
foreman  in  charge  of  the  Behrinor  Island  rookeries 
(who  has  also  had  experience  in  the  Pribylof! 
Islands),  states  that  both  the  hair  and  fur  of  the 
Commander  Island  seals  is  longer. 

Apparently  the  only  general  points  of  difference 
in  which  all  the  witnesses  who  mention  them  prac- 
tically agree,  is  that  the  Commander  Island  skins, 
as  received,  are  narrower  toward  the  neck  and 
flank,  and  have  been  on  the  average  smaller  than 
those  from  the  Pribyloff  Islands. 

A  list  of  all  the  leading  buyers  of  seal-skins  in 
the  world   is    given   in  the  United   States'    Case, 
Appendix   II,   p.    56G.       They  are  thirty-nine  in 
number.     Of  these,  as  many  as  possible  have  been 
seen,  and  thirty  have  actually  been  interviewed, 
and   their  opinions  have  especially  been  requested  Appeudi.t,  vol.  ii, 
on  the  subject  of  the  alleged  differences  between  ^P'  ^^^~-^^- 
skins  from  the  Commander  Islands  and  from  the 
Pribyloff  Islands,  with    the  result   that   they  are 
unanimous    in    saving    that   the  onlv   differences 
which  exist  are  that  the  fur  of  the  Pribvloff  skin 
grows  somewhat  closer  or  denser,  that  the  sizes  of 
Pribyloff  consignments  run  a  Httle  larger,  and  that 
the  flaying  and  curing  in  their  case  is  better  per- 
formed ;  that  these  are  the  distinctions  which  pro- 
duce the  difference  of  price  ;  that,  concerning  the 
other  alleged  variations :  as   to  colour,  they  have 
noticed  that  Coppers  were  Hghter  on  the  average, 
but  that  Alaskas  have  been  at  times  the  lighter  : 
that  as  to  shape  of  skin  and  the  length  of  fur,  they 
either  deny  any  difference  or  say  it   is  too  trivial 
for  notice. 

It  is  also  a  noteworthy  circumstance  that  Messrs. 
Lampson  and  Co.,  who,  as  London  agents  of  the 
lessees  of  both  the  Pribyloff  and  Commander 
Islands,  dispose  of  all  seal-skins  taken  on  both 
groups  of  islands,  up  to  the  year  1887  made  no 
distinction  in  sale  catalosfues  between  Pribvloff 
Island  and  Commander  Island  skins.  In  that  year, 
for  the  first  time,  the  words  "  Alaska  "  and  "  Cop- 
pers "  were  printed  on  the  catalogues,  and  since 
that  time  also  a  separate  catalogue  is  produced  by 
Messrs.  Lampson  for  each  description.  Prior  to 
that  date,  in  March  each  year,  "  Alaskas  "  and 
*' Coppers"  were  sold  in  the  same  catalogues 
without  any  distinction  being  made  on  the  face  of 
the  catalogues. 


Further  evidence  adduced  in  this 
Coimter-Case. 


Differences  so  slight  that  skins  from 
Commander  and  Pribyloff  Islands 
not  separatelv  catalogued  till 
1887. 


I 
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Opinions  of  pelagic  sealers. 

Appendix,  vo  . 
pp.  35-38. 


Causes  assigned  for  differences  of 
skins. 

Britisli  Commis- 
sioners' Report-, 
para,  455. 


Indefinite  and  novel  opinions  as  to 
separation  of  seals  of  two  sides  of 
Pacific,  relied  on  in  United  States' 
Case. 


The  testimony  of  the  more  experienced  sealers, 
who  h?.ve  hunted  on  both  sides  of  the  North 
Pacific,  is  also  generally  to  the  effect  that  the 
seals  and  seal-skins  are  undistinguishable  ;  while, 
when  any  difference  is  referred  to,  it  is  in  ren-ard 
t  D  depth  of  colour  of  fur  only ;  some  claiming 
that  seals  on  the  Asiatic  side  are  darker,  while 
others  sav  liijhter,  than  those  on  the  American 
side.  Such  differences  met  with  in  individual 
catches  might  very  well  depend  on  the  different 
seasons  of  the  year  in  which  these  were  made. 

Sneigeroff,  already  quoted,  attributed  the 
differences  which  he  has  noted  solely  to  the 
longer  residence  ashore  of  the  Pribyloff  seals,  and 
added  that  the  seals  of  Eobben  Island,  in 
Okhotsk  Sea,  have  even  longer  hair  and  wool 
than  those  of  the  Commander  Islands. 

That  the  Alaska  Commercial  Company,  which, 
for  many  years^  was  the  lessee  of  both  the 
Commander  and  Pribyloff  Islands,  believed  the 
lower  prices  obtained  for  the  skius  from  the 
former  was  due  to  inferior  methods  of  treatment, 
is  shown  by  the  fact  that  they  [at  one  time 
sent  their  most  experienced  foreman  (Webster) 
from  the  Pribyloff  to  the  Commander  Islands 
•  to  improve  the  method  of  handling  the  skins 
there. 

The  passages  in  the  United  States'  Case  aboye 
noted,  are  all  those  which  profess  to  give  direct 
evidence,  based  on  differences  in  character  of  the 
skins,  as  to  the  alleged  complete  distinctness 
of  the  seals  resorting  for  breeding  purposes  to  the 
Commander  and  Pribyloff  Islands  respectively. 
The  opinions  of  a  number  of  persons  are  subse- 
quently quoted,  but  on  referring  to  these,  as 
given  in  the  Appendix  to  the  United  States'  Case, 
it  will  be  found  that  such  opinions  are  not  the 
result  of  any  personal  investigation  of  the  actual 
facts,  and  are,  indeed,  chiefly  based  on  the 
different  market  values  quoted  for  the  two  classes 
of  skins,  a  circumstance  which  has  just  been 
explained. 

It  will  further  be  noted  that  all  the  opinions  in 
question  have  appeared  for  the  first  time  in 
connection  with  the  present  Case,  and  date  from 
a  very  late  period  in  the  discussion  of  the  Behring 
Sea  question,  being  subsequent  to  the  assertion 
of  a  claim  to  a  right  of  property  in  seals  ;  and 
that  no  such  separation  of  the  fur-seals  frequent- 
in  ^  the  two  sides  of  the  North  Pacific  has 
heretofore  been  a.sserted. 
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As  against  the  opinions  thus  now  advanced 
in  the  United  States'  Case,  some  examples  of 
published  statements  on  the  same  subject, 
derived  from  official  documents  of  the  United 
States,  and  showing  a  behef  in  the  intermingling 
of  seals  from  the  two  groups  of  islands,  are  here 
given. 

Such  interchancre  of  seals  between  the  various 
breeding-places  may  be  supposed  to  occur  in  two 
ways :  first,  in  correspondence  with  natural  and 
casual  events,  such  as  winds,  currents,  and  the 
pursuit  of  food  fishes  ;  second,  in  consequence  of 
the  disturbance  of  the  breeding-places  by  man. 
On  the  latter  point,  Scammon,  in  his  well-known 
work  (p.  152),  sums  up  the  result  of  his  observa- 
tions as  follows : — 


"  We  may  add,  likewise,  from  our  own  observation, 
and  as  the  expressed  opixiion  of  several  experienced 
sealing  masters,  that  their  [the  seals]  natm-al  migrations 
extend  over  a  great  expanse  of  ocean ;  and  if  they  are  Scammon'a 
unduly  distm-bed  in  their  favom'ite  haunts  for  several  ^  ^^^y    - 
successive  seasons,  they  are  quite  sure  to  seek  some  p.  152. 
distant  and  unknown  place  where  they  can  congi'egate 
unmolested  by  man." 

Strictly  in  accordance  with  the  statement  British.  Commia- 
made  by  Captain  Scammon  is  the  fact,  alluded  pa  "as.  422, 423.' 
to  in  the  Eeport  of  the  British  Commissioners, 
that,  as  a  result  of  the  excessive  slaughter  and 
disturbance  occurring  on  the  Pribyloff  Islands  at 
the  time  of  their  cession  to  the  United  States, 
unprecedented  numbers  of  seals  were  found 
frequenting  the  shores  and  inlets  of  the  coast  of 
British  Columbia. 

A  further  reference,  with  the   same  meaning,  is  Ball's  Alaska, 
found  in  the    following    passage    from  Dr.  Ball's  P'  '*^"* 
work  on  Alaska  : — 


Previously  published  opinions  of 
United  States'  authors  and  officials 
on  intermingling"  of  North  Pacifio 
seals. 


Captain  Scammon. 


"  The  number  of  the  seal  had  greatly  increased  up  to 
1868,  but  in  that  year  not  less  than  50,000  were  killed 
on  St.  George's,  and  150,000  on  St.  Paul's,  by  the 
traders.  At  this  rate  they  would  soon  be  exterminated 
or  driven  to  the  Kurile  or  Commander  Islands." 

Mr.    Elliott,    in    his    Report,    after    askinf]^    a  „ 

.,  ,  .  PI  Census  Report, 

question  as  to  the  possible  accessions  01  seals  to  p.  69. 

the  Commander  from  the  Pribyloff  Islands,  replies 

to  his  own  interrogation  as  follows : — 

"  Certainly,  if  the  ground  on  either  Bering  or  Copper 
Island,  in  the  Commander  group,  is  as  well  suited  for 
the  wants  of  the  breeding  fm'-seal  as  is  that  exhibited 
by  the  Pribilov  Islands,  then  I  say  confidently  that  we 


Mr.  Elliott. 
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may  at  any  time  note  a  diminution  here,  and  find  a 
coiTesponding  augmentation  there ;  for  I  have  clearly 
shown,  in  my  chapter  on  the  habits  of  these  animals,- 
that  they  are  not  so  particulaily  attached  to  the^ 
respective  places  of  their  birth,  but  that  they  rather 
land  with  an  instinctive  appreciation  of  the  fitness  of 
that  ground  as  a  whole." 

44th  Cong.,  The  same  writer,  in  his  "  Eeport  on  the  Cordi- 

Ex.'boc.'iS'o.  sk       ^'^^^^  ^^  Affairs  in  Alaska,"  1875,  under  the  head- 
pp.  265  et  seq.  i^g  "  Thoughts  upon  possible  Movements  of  the 

Fur-seals  in  the  Future,"  treats  the  subject  at 
some  length,  reaching  very  similar  conclusions, 
and  adding  : — 

"  It  is  not  unlikely  that  some  season  may  occur  when 
an  immense  number  of  the  fur-seals  which  have  lived 
dm-ing  the  last  four  or  five  years  on  the  Pribiiov  Islands 
should  be  deflected  from  their  usual  feeding-range  by 
the  shifting  of  schools  of  fish,  &c.,  so  as  to  bring  them 
around  quite  close  to  the  Asiatic  seal-grounds  in  the 
.gmijiiii'^/  :i'h  spring,  and  the  scent  from  these  rookeries  Avould  act  as 

a  powerful  stimulant  for  them  to  land  there,  where  con- 
ditions for  their  breeding  may  be  as  favourable  as 
desu'ed  by  them." 

Mr.  Miller.  Ill  a  Eeport  on  an  investigation  on  the  Alaska 

Commercial  Company  by  a  Committee  of  Congress, 
dated    1876,   Mr.  J.  F.  Miller,   President   of  the 
v:  ,fta         Company,  says  that  the  seals  upon  the  Pribyloff 
Islands — 

44tli  Cone  .  "  maintain  just  about  the  natural  increase  very  regu- 

1st  Sess.,  H.  R.         larly  ;  they  do  not  seem  to  migrate. 
Eeport  623,  p.  45. 

But  in  reply  to  a  further  question  as  to  whether 
they  were  not  supposed  at  a  former  period  to  have 
been  driven  from  the  Pribyloff  Islands  to  the  Com-  ^ 
raander  Islands,  adds  :— 

'•  They  no  doubt  were  at  one  time.  Some  of  them 
went  over  there,  and  where  the  others  went  we  do  not 
know,  because  they  do  increase  upon  the  Russian 
islands  ;  so  history  shows." 

Mr.  Buyuitzky.  .  In   a    Congressional  Eeport  on  the    "  Fur-seal. 

Fisheries  of  Alaska,"  dated  1889,  Mi-.  S.  M. 
Buynitzky,  Government  Agent  on  the  Pribyloff 
Islands,  gives  the  following  evidence  :  — 

50th  Cong.,  "  Q,  What,  in  your  judgment,  from  your  experience 

2nd  Sess    H.  R.        ^  ^^^^^  business  in  these  islands,  would  be  the  effect  of 
lieport  oboo,  p.  lo.  ,         .  •         ,i  a  • 

opening  up  the  business,  that  is,  removing  the  restric- 
tions, so  that  everybody  could  go  in  there  and  kill  fur- 
geals?— ^4.  The  probable  effect  would  be  to  drive  the 
seals  from  these  islands  to  the  Russian  group. 
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"  Q.  that  is,  driving  them  from  the  American  islands 
over  to  the  Russian  islands? — A.  That  is  the  most 
probable  effect.  That  was  conceded  at  the  time  by  all 
who  studied  the  question.  Secretary  Boutwell  knew 
that  very  well." 

Mr.   Geo.  E.   Tingle,  long  connected  with  the  Mr.  Tingle. 

Pribyloff  Islands  in  different  capacities,  also  said  2nd  Sess   H.  R. 
before  the  said  Committee  : —  Report  3883,  p.  164. 

"  Q.  What  will  be  the  effect  if  more  stringent 
measm'es  are  not  taken  to  protect  the  [seals  by  the 
Government? — A.  If  more  stringent  measures  are  not 
taken,  it  is  only  a  question  of  time  when  these  seals 
will  be  driven  ultimately  to  seek  some  other  home 
where  they  will  not  be  molested.  They  will  not 
continue  to  be  harassed ;  and  if  this  marauding  is 
continued,  they  will,  in  my  opinion,  either  be  gradually 
exterminated  or  will  leave  the  islands  permanently  and 
land  at  some  other  place.  They  may  go  on  the  Russian 
side." 

'  In  the  same  Report  Mr.  C.  A.  Williams,  one  of  Mr.  Williams, 

the  Directors  of  the  Alaska  Commercial  Company, 
makes  the  following  statements,  which,  though  now 
known  not  to  be  entirely  correct  in  so  far  as  they 
appear  to  relate  to  the  origination  of  rookeries  on 
the  Commander  Islands,  are  worthy  of  quota- 
tion : — 

"It  was  supposed  at  that  time  [early  in  the  Russian  Ibid.,  pp.  77,  78. 
regime]  that  the  commencement  of  seal  life  on  the 
Islands  of  Bering  and  Copper  probably  took  place  by 
reason  of  the  indiscriminate  killing  on  those  islands, 
[Pribyloff]  diverting  the  seal  from  their  usual  haunts 
and  making  them  seek  some  other  localities. 

"  Q.  Was  there  a  large  number  of  seals  which  left 
the  Pribilov  group  and  went  over  to  the  Russian 
islands  ? — A.  You  could  hardly  expect  them  to  go  in  a 
body.  There  had  hardly  been  sealing  or  seal  life  to 
any  extent  on  the  Commander  Islands  or  Copper  and 
Bering.  It  had  not  attracted  the  attention  of  the 
Russians,  but  after  the  indiscriminate  killing  on  the 
Islands  of  St.  Paul  and  St.  George,  it  was  noticed  that 
seal-life  increased  rapidly  on  the  other  islands,  and  the 
supposition  is  a  natural  one  that  they  were  diverted 
from  the  islands  on  which  they  had  heretofore  been 
undisturbed  and  sought  other  places." 

The  statements  made  by  Mr.  Williams  to  the  United  States' 
Congressional  Committee  of  1888  differ  very  widely  Case,  Appendix 
from  that  made  in  his  deposition  of  the  2nd  April, 
1892. 

In  this  latter  he  says  : — 

"  There  is  no  intermingling  of  the  herds,  and  the 
skins  of  the  two  herds  of  the  Pribilof  and  Commander 
Islands  may  be  so  readily  distinguished  from  each  other 
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The  above  siiow  a  prima  facie  proba- 
bility of  intenningling. 


The  relative  proportion  of  seals 
found  on  each  of  the  Pribjloflfs 
varv. 


Experimental  proof  of  interminghng 
adduced. 


Census  Eeport. 
p.  31. 


that  an  expert  would  have  no  difficulty  in  at  once 
throw-ing  out  from  the  catch  taken  on  the  Commander 
Islands  any  skins  of  the  Piibilof  herd,  and  vice  versa ; 
deponent  understands  from  persons  who  have  had  long 
experience  in  the  examination  of  the  living  animals 
that  the  two  herds  so  differ  as  to  belong  to  separate 
species  of  the  same  genus,  and  can  readily  be  distin- 
guished from  each  other.*' 

Thus,  the  opinions  previously  published  by  those 
who  have  given  the  greatest  amount  of  attention 
to  the  habits  of  the  fur-seal  of  the  Xortli  Pacific, 
are  sufficient  to  show  that  there  is  a  general  asree- 
ment  in  respect  to  the  -prima  facie  probability  of 
interchange  and  migration  of  seals  between  the 
principal  breeding-places. 

The  known  fact  that  the  relative  proportions 
of  seals  found  on  St.  Paul  and  St.  George 
Islands  of  the  Pribyloff  group  vary  from  year  to 
year,  is  interesting  as  showing  that  tlie  animals 
are  by  no  means  averse  to  change  their  breeding 
places  in  accordance  with  circumstances. 

It  is  now  generally  admitted  that  the  same 
seals  do  not  return  necessarily  or  even  usually 
to  the  same  breeding-ground  year  after  year. 
Mr.  Elliott  quotes  an  experiment  made  by  the 
Eussians,  in  which  100  young  males  were  marked 
at  one  locality  on  St.  Paul  Island.  Xext  year 
some  of  the  seals  so  marked  were  included  in  the 
catch  from  "  eyery  part  of  the  island."  In  1870, 
again,  a  similar  experiment  was  made  on  the 
same  island,  and,  respecting  the  100  seals  then 
marked,  it  is  said  :  — 

•'  Of  this  number,  during  the  summer  of  1872,  when  I 
was  there,  the  natives  found  in  their  driving  of  75,000 
seals  from  the  different  hauling- grounds  of  St.  Paul  up 
to  the  \'iUage  killing-grounds,  two  on  Novastoshnah 
rookery,  10  miles  north  of  Lukannon  [the  point  at 
which  the  seals  had  been  marked],  and  two  or  three 
from  English  Bay  and  Tolstoi  rookeries,  6  miles  west 
by  water ;  one  or  two  were  taken  on  St.  George  Island, 
36  miles  to  the  south-east,  and  not  one  from  Lukannon 
was  found  among  those  that  were  driven  up  from  there." 

The  same,  or  a  yery  similar,  experiment  is 
referred  to  by  Captain  Bryant. 

In  the  Congressional  Eeport  on  the  fur-seal 
fisheries  of  Alaska,  Dr.  H.  H.  Mclntyre  likewise 
states  that — 

"  The  seals  are  found  indiscriminately  on   the   two 
2nd  Sess'  islands ;  that  is,  seals  born  on  St.  George  are  found  on 

HR  Report  3883,   <^j^  p^ul  and  vice  verscir 
p.  123. 

Apart   from    such    definite    experiments,    and 
[249]  S 


50th  Consr., 
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over  wider  areas  where,  so  far,  such  experiments 
have  not  been  possible,  information  as  to  changes 
in  the  resort  of  seals  as  between  one  and  another 
of  the  various  breeding-islands  in  the  Xorth 
Pacific,  must  depend  largely  upon  the  opinions  of 
those  who  have  had  occasion  to  study  the  habits 
of  the  seal,  and  upon  the  general  facts  which 
such  persons  have  noted. 

After    detailing    the    above    experiments,   Mr. 
Elliott  savs  : — 


United  States' 
Census  Report, 
p.  31. 


"These    expeiiments   would    tend    to    prove    very 
cogently  and  conclusively,  that  when  the  seals  approach 
the  islands  in   the  spring,  they  have  nothing  m  their  See  also  -Aitli 
minds  but  a  general  instinctive    appreciation  of  the  ^  r  'Report  "  ' 
fitness  of  the  land,  as  a  ^vhole ;  and  no  special  fondness  No.  623.  pp.  82,  83. 
or  determination  to  select  any  one  particular  spot,  not 
even  the  place  of  their  bu-th." 


He  then  proceeds  to  point  out  that  the  smell 
of  the  rookery-grounds  constitutes  probably  the 
chief  incentive  to  landing. 

The  evidence  of  the  fur-merchants,  already 
referred  to,  is  also  of  considerable  importance 
in  this  connection,  and  goes  far  to  demonstrate 
beyond  doubt  that  there  is  both  intermingling  and 
interbreeding  between  the  seals  frequenting  the 
PribyloiF  Islands  and  those  frequenting  the 
Commander  Islands,  as  the  following  extract 
will  show.  William  C.  B.  Stamp,  the  head  of 
a  fur  house  established  seventy  years,  and  a 
man  with  thirty  years'  experience  in  the  fur-seal 
business,  states  as  follows  : — 


The  evidence  of  fur-dealers  con- 
clusively proves  intermingling  of 
seals  of  both  sides  of  the  Pacific. 


"In  my  opinion  there  is  no  absolute  Hne  of  demarca-  Appendix,  vol.  ii, 
tion  between  the  Copper  Island  skins  and  Alaskas,  and  P'  ~  '^' 
in  inspecting  the  consignments  made  each  year  fi-oni 
the  Pribyloff  Islands  tluough  Messrs.  Lampson  and  Co., 
I  have  found  a  certain  percentage  of  skins,  which  were 
fac-similes  of  Copper  Island  skins,  and  in  the  same  way 
in  inspecting  consignments  of  Copper  Island  skins,  I 
have  seen  skins  which,  had  I  seen  them  elsewhere,  I 
should  have  classed  as  Alaskas,  and  also  a  certain 
number  of  tlie  intennediate  degrees  of  similarity." 

This  evidence  is  corroborated  by  twenty-nine  of 
the  principal  dealers  in  fur  of  the  world ;  and  one 
of  them,  Mr.  Henry  Poland,  who,  besides  being  a 
member  of  a  fur  house  established  108  vears,  is 
a  naturalist,  and  the  author  of  a  work  on  "  Fur- 
bearing  Animals,"  makes  the  following  state- 
ment : — 

"  That  in  the  difterenccs  I  have  observed  between  Ibid.,  p.  250. 
the  Alaska  and  Copper  Island  seals,  there  are  not  the 
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And  even  indicates  its  amount. 


"  Island  Life," 
Wallace,  1890. 
pp.  58,  60. 


Professor  Allen  bases  argument  in 
support  of  United  States'  conten- 
tions on  evidence  of  fur-dealers. 


slightest  grounds  M'liicli  would  lead  one  to  infer  that 
they  Avere  a  distinct  species,  the  variations  of  climate, 
food,  &c.,  would  be,  hi  my  opinion,  sufficient  to  account 
for  the  differences  I  have  mentioned. 

"In  saying  this,  I  speak  from  the  point  of  view  of  a 
naturalist  as  well  as  from  that  of  a  merchant,  and  I  am 
of  opinion  that  the  seals  from  the  Pribylofif  Islands  must 
often  migrate  to  the  Commander  Islands,  and  vice  versa. 
A  seal  would  soon  lose  the  differences  in  the  changed 
surroundings." 

Nine  of  the  fur  merchants  give  estimates  of  the 
number  of  seals  of  each  chass  found  among 
consiiinments  of  the  other  class,  and  state  that 
this  amount  varies  from  20  to  40  per  cent. 

Thus,  the  existence  of  a  slight  average  differ- 
ence recognised  by  fur-dealers  in  their  classifica- 
tion of  skins,  may  be  employed  as  the  means  of 
showincr  the  existence,  and  to  a  certain  extent 
even  the  amount,  of  the  intermingling.  It  is, 
moreover,  quite  in  accordance  with  the  known 
facts  of  geographical  distribution  to  find,  in 
different  portions  of  the  range  of  the  same 
animal,  a  preponderance  of  individuals  tending 
toward  some  difference  in  size,  colour,  or  other 
characters,  which  do  not  become  absolutely 
peculiar  to  the  district,  or  constant,  unless  in  the 
event  of  the  creation  of  some  impassable  barrier. 

In  further  support  of  the  theory  now  en- 
deavoured to  be  upheld  b}-  the  United  States, 
accordinfT  to  which  there  are  entirely  distinct 
seal  '-'herds"  resorting  respectively  to  the 
Pribyloff  and  Commander  Islands,  and  never 
commingling  [to  the  slightest  extent.  Professor  J. 
A.  Allen  (as  already  mentioned)  is  also  brought 
forward.  In  his  Eeport  specially  prepared  in 
support  of  the  Case  of  the  United  States,  he 
writes : — 

,  «  As  yet  expert  uaturahsts  have  been  unable  to  make 

uiuieu  States  j     >       r  •      -,    r-      i.^      r  i 

Case,  Appendix,     a  direct  comparison  of  the  two  anmials  [i.e.,  the  lur-seals 

i-esortmg  to  the  two  groups  of  islands],  but  the  differences 
alleged  by  furriers  as  distinguishing  the  representatives 
of  the  two  herds  point  to  their  being  separable  as  sub- 
species, in  other  words,  as  well-marked  geogi-aphic 
phases,  and  thus  necessarily  distinct  iu  habitat  and 
migration." 

Professor  Allen  does  not  speak  from  personal 
knowledge,  even  of  the  kind  possible  from  the 
examinations  of  salted  skins,  but  is  guided  by  the 
commercial  classification  of  the  skins  by  furriers, 
of  which  the  nature  and  scope  has  already  been 
pointed  out.  He  has  not  expressed  any  similar 
[249] 


vol.  1.  p 


406. 


Cl    9 
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opinion  in  previous  scientific  writings  on  the  fur- 
seal  and  its  congeners.     On   this  occasion,  how- 
ever (and  it  is  this  passage  which  is  incorporated . 
with   the  Case  of  the  United  States),  he  writes 
further  as  follows  : — 

"  The  Commander  Islands  herd  is  evidently  distinct  United  States' 

f^  or* 

and  separate  from  the  Pribilof  Islands  herd.    To  suppose     ^^^'  ^'  ' 

that  the  two  herds  mingle,  and  that  the  same  animal 

may  at  one  time  be  a  member  of   one  herd  and   at 

another  time  of  the  other,  is  contrary  to  what  is  known 

of  the  habits  of  migrating  animals  in  general." 


It   would    thus    appear    that    Professor   Allen 
endeavours  to  reinforce   arguments  derived  from 
the  trade  classification  of  skins  by  an  appeal  to  a 
certain  so-called  established  principle  of  Natural 
History.     Buo  elsewhere  in  the  previous  scientific 
writings    of    the   same    author,    ample    evidence 
is    found    that    the    principles   which    he    seeks 
now   to    apply  so   rigorously  to   the   fur-seal   of 
the   North   Pacific,    did   not  prevent    him    from 
supposing  that  this  animal  frequented  the  coast 
of  California  for  breeding  purposes,  as  well  as  the 
Pribyloff  Islands.     In   like  manner  he  does  not 
seek,  even  in  the  special  article  annexed  to  the 
Case  of  the  United  States,  to  prove  that  the  walrus, 
the    harbour-seal,    or    the    sea-lion     frequenting 
opposite  sides  of  Behring  Sea  do  not  intermingle ; 
nor  does   the  application  of   any  such  principle 
lead  him  to  deny  that  Steller's    sea-lion    equally 
resorts  to  Behring  Sea  and  the  coast  of  California, 
there  overlapping  the  range  of  a  totally  distinct 
species  of  sea-lion ;  and  breeding  in  both  places, 
as  well  as   on  intermediate  stations  of  a  suitable 
character.     This  is,  however,  a  well-known  fact, 
which   may   be  verified   by  reference   to   Allen's 
Monograph, 

The  United  States'  Commissioners  are  also 
referred  to  on  this  point  in  the  Case  of  the  United 
States.     They  write  : — 

"  The  fur-seals  of  the  Pribilof  Islands  do  not  mix  with  Ibid!,' 
those  of  the  Commander  and  Kurile  Islands  at  anytime 
of  the  year.  In  summer  the  two  herds  remain  entirely 
distinct,  separated  by  a  water  interval  of  several 
hundred  miles ;  and  in  their  winter  migrations  those 
from  the  Pribilof  Islands  follow  the  American  coast  in 
a  south-easterly  direction,  while  those  from  the  Com-- 
mander  and  Kurile  Islands  follow  the  Siberian  and 
Japan  coasts  in  a  south-westerly  direction,  the  two 
herds  being  separated  in  winter  by  a  water  interval  of 
several  thousand  miles.  This  regularity  in  the  move- 
ments of  the  flifferent  herds  is  in  obedience    to  the 


He  endeavours  to  support  this  by  an 
appeal  to  general  propositions. 


But  does  not  consistently  apply 
these  in  other  cases. 


The  United  States'  Commissioners 
likewise  adduce  theoretical  argu- 
ments, not  the  results  of  personal 
observations. 

p.  96. 

pp.  323,  324. 
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Character   of  a   "law 
History. 


of  Natural 


Absence  of  specific  difference  shows 
intermingUng. 


Character  of  local  difierences  found 
in  all  aDimals. 

'^  Island  Life," 
Wallace,  1890, 
p.  60. 

"  Animal  Colora- 
tion," Beddard, 
1892,  pp.  19,  42,  4S 


well-knoANTi  law  that  migratory  animals  follow  definite 
routes  in  migration,  and  return  year  after  year  to  the  same 
place  to  breed.*  Were  it  not  for  this  law  tbere  would 
be  no  such  thing  as  stability  of  species,  for  interbreed- 
ing and  existence  under  diverse  physiographic  con- 
ditions would  destroy  all  specific  characters/' 

The  Commissioners  then  again  refer  for  proof 
to  the  trade  differences  made  in  classing  and 
sellinor  the  skins. 

It  will  be  noticed  that  in  this  case,  as  in  that 
of   Professor    Allen,    no    personal   knowledge    is 
claimed,   and  it  is  indeed  known  that  the  United 
States'    Commissioners    never    visited    the    Com- 
mander   Islands.      iSTeither    are    any   authorities 
quoted,  with  the  exception  of  the  general  allusion 
above  made  to  the  furriers'  classification  of  skins. 
The  whole  statement  is,  in  fact,  a  mere  assertion, 
which  it   is   endeavoured  to  support  by  reference 
chiefly  to  a  "  weU-known  law  "  of  natural  liistory. 
The   "laws"  of  natural  history  in  leality  em- 
body merely  the  purport  of  the  majority  of  the 
facts  observed.     Further  observations  may  result 
in  the  essential  modification  of  such  laws,  which, 
while  it  is    admissible  to  refer  to   them  by   way 
of  analoc'V,  cannot  be  employed  as  destructive  of 
observations    of    fact.     The    existence    of    some 
recosnized  difference  between  the  seals  frequent- 
incT  the  two  sides  of  the  Xorth  Pacific  might  be 
such    as   to  justify  a  reference  to  the  law   here 
spoken  of  by  way  of  explanation.     But  it  may  be 
pointed  out  that  there  is  here  no  difference  of  a 
specific  kind  requiring  explanation,  nor  even  any 
proven  constant  varietal  differences  ;  and  that  the 
very  absence  of  such  specific  difference,  in  accord- 
ance   with  the  law  invoked,  goes  far  in  itself  to 
prove  that    intermingling   and  interbreeding   has 
been  at  least  sufficiently  constant  to  prevent  any 
such    specific   diversity   from    arising.     In   other 
words,  the   natural  consequences  resulting   from 
separation  are  not  observed. 

That  local  differences  in  animals  of  the  same 
kind  occur  in  consequence  of  diversity  in  climate, 
food,  and  the  environment  generally,  is  well 
known  ;  and  this  has  already  been  shown  to  be  the 
case  in  the  matter  particularly  of  the  skins  of 
certain  fur-bearing  animals.  Such  changes,  more- 
over, often  result  in  a  short  time,  even  in  the  life 
time  of  an  individual  or  during  a  single  change  of 
coat;  but  that  in  ordinary-  cases  they  can  be 
depended     on     as    a    means     of 


distinguishing 


*  The  italics  are  in  the  original. 
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animals  belono;ino-  to  localities  wliicli  are  not  only 
separated  by  no  impassable  barriers,  but  are 
situated  within  an  area  of  wliicli  all  parts  are 
equally  favourable  to  its  existence,  is  entirely 
denied. 

The   highly   technical   character   of  the    argu- 
ments used  by  the  principal  authorities   quoted 
in    support    of    the    contention    of    the    United 
States    as    to   the   rigid   separation   of    the    seals 
frequenting      the      PribylofF      and      Commander 
Islands    respectively   into    two    "herds,"    would 
necessitate,    for     their     discussion    in    detail,    a 
reference  to  so  many  authorities,  and  to  so  large 
a  body  of  Hterature,  as  to  render  such  discussion 
quite  inappropriate  in  this   Counter -Case.     They 
appeal  to  such  laws  as  those  of  the  distribution 
of  allied  species  in  separate  areas,   and  those  of 
animal   migration,   rather    than   to    the   facts   in 
the    fur-seals    which   are   here    more 
directly  n  point. 

It    is,   however,  perfectly   obvious,    under    any 
hypothesis,  that  the  fur-seals  of  the    two  groups 
of  islands  (between  which  it  is  now  attempted  to 
draw  what,  it  is  submitted,   is   a  purely  arbitrary 
line)  must  originally  have  reached  these  islands 
either  from  some  common  source  or  by  traversing 
the  Avaters  between  the  islands  themselves.     It  is 
not  alleged  in  the  Case  of  the  United  States  that 
they    were    separately    created    on    the    several 
islands.     There  is  at  the  present  time  no  barrier 
whatever,  either  of  land,  or  such  as  might  arise 
from  the  temperature  of  the  water  or  of  the  air, 
to  render  it  difficult  for  seals  from  one  of  these 
groups  of  islands  to  reach  the  other  group ;  but, 
on  the   contrary,  all  the  circumstances  are  such 
as  to   afford  the  greatest  facility  for  such  inter- 
communication   by   marine    animals.      There    is 
therefore  no  assignable  reason,  either  of  a  prac- 
tical or   of  a   theoretical  kind,  why   such   inter- 
communication as  must  at  one  time  have  existed 
should  have  ceased  to-day. 

But  it  is  unnecessary  to  rely  upon  abstract 
principles,  or  on  the  more  or  less  valid  deduc- 
tions from  these,  to  which  an  appeal  is  chiefl}' 
made  on  the  point  here  under  discussion  in  the 
Case  of  the  United  States.  It  is  of  course  quite 
impossible  to  follow  out  the  courses  of  individual 
seals  at  sea :  but  in  addition  to  the  opinions 
quoted  on  a  previous  page,  from  persons  more  or 
less  familiar  with  seal  life  in  the  North  Pacific,  a 
considerable    body    of    evidence    respecting    the 
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Kvideiice  quoted  in  the  Case  of  tliu 
United  States  is  alouc  sufficient 
to  shoAv  that  intermiiighug'  must 


occur. 


TJuited  States' 
Case,  p.  97. 


Ibid.,  Appendix, 
vol.  i,  p.  406. 


Ibid.,  Appendix, 
Tol.  ii,  p.  215. 


Negative  evidence  proves  nothing. 

United  States' 
Case,  pp.  96,  97, 
and  Appendix, 
vol.  ii. 


United  States' 
Case,  Appendix, 
vol.  ii,  pp.  205, 
207,  210. 


j      Statements  by  the  British  Commis- 
'  sionevs  from  investigations  in  1891 . 


actual  distribution  of  the  fur-seal  at  sea  has  now 
been  collected. 

Thus,  even  in  the  case  of  the  United  States,  it 
is  stated  only  that  "between  parallels   [sicj   174° 
west  and  175°  east  seals  are  seldom  seen";  or,  in 
other  words,  that  seals   are  seldom   seen  in   the 
vicinity  of    a   middle   part  of  the  length  of  the 
Aleutian  chain,  about  420  miles  in  length.    Taking 
into  consideration  the  pelagic  habits  of  the  seal,  the 
vast  extent  of  its  range  throughout  the  Pacific,  and 
the  fact  that  it  often  wanders  far  in  pursuit  of  food 
fishes  while  at  sea,  the  statement  thus  made,  even 
if  established,  would  only  go   a  very  small  way 
towards    proving    the    absence    of    interminghng 
in  this  particular  region.     As  a   matter  of  fact, 
the  statement  is  erroneous. 

In  the  evidence  quoted  by  the  United  States  on 
this  point,  it  is  elsewhere  shown  that  seals  which 
are  supposed  to  belong  to  the  Commander  Islands 
have  been  noticed  in  the  same  region  to  a, point 
30  miles  east  of  the  Semichi  Islands,  in  the  Aleutian 
chain;  while  others,  supposed  to  belong  to  the 
Pribyloff  Islands,  have  been  similarly  observed  at 
Amchitka  Island,  the  distance  intervening  being 
only  about  140  miles,  which,  in  the  case  of  an 
animal  constituted  as  the  seal  is,  may  be  regarded 
as  practically  obliterating  the  gap  in  distribution 
upon  which  it  is  endeavoured  to  insist  in  the  Case 
of  the  United  States. 

Most  of  the  evidence  quoted  in  the  United 
States'  Case  on  this  subject  is  purely  negative  in 
character,  beino-  to  the  effect  that  certain  indi- 
viduals  did  not  see  fur-seals  when  making  voyages 
along  the  Aleutian  Islands,  or  between  San  Fran- 
cisco and  Unalaska.  As  the  witnesses  cited  were 
not  looking  for  seals,  and  are  therefore  scarcely 
likely  to  have  observed  or  noted  them  unless  in 
large  numbers,  their  evidence  can  be  considered  as 
of  but  little  real  value,  though  some  of  the  seamen 
express  the  opinion  that  the  seals  from  the  two 
sides  of  the  Pacific  do  not  mingle. 

The  evidence  of  some  natives  is  also  offered, 
but  it  will  be  found  on  examination  to  be  of  a 
vague  and  indefinite  character,  and  when  the  lan- 
cTuaffe  in  which  the  declarations  are  expressed  is 
scrutinized,  it  is  difficult  to  befieve  that  they  are  a 
correct  reproduction  of  the  expressions  used. 

A  discussion  of  the  ascertained  facts  relating  to 
the  distribution  of  the  fur  seal  at  sea,  and  on  the 
connningling  of  those  of  the  two  sides  of  the 
North  Pacific,  will  be  found  in  the  Eeport  of  the 
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British  Commissioners,  who  personally  investigated  British  Commis- 
these  matters  by  cruizing  along  the  whole  chain  of  prra^s^^209-223,' 
the  Aleutian  Islands  and  visiting  the  Commander  ^^l,  457. 
Islands. 

The  result   of   their   inquiries  is  shown  in  the  Ibid.,  Diagrams 
Maps     accompanying     their     Eeport,    and    they  "^^°^"  ^^'  ^^^'  ^"*^  ^^• 
write : — 

''  The  comparative  proximity  of  the  breeding-islands  ibid.,  para.  27. 
frequented  by  the  seals  pertaining  to  these  two  migi-a- 
tion  tracts  during  the  summer  iusm-es  a  certain  in- 
terrelation and  interchange  of  seals  between  the  two 
groups,  to  an  extent  not  fully  known,  and  which 
doubtless  varies  much  in  diiferent  years." 

While  expressing  themselves  as  unable  to  ob- 
serve any  general  difference  as  between  the  appear- 
ance of  the  seals  seen  by  them  on  the  two  groups 
of  breeding  islands,  they  quote  evidence  to  show 
that  some  such  slight  difference,  whatever  its  cause, 
probably  does  exist,  and  add — 

"  The  amount  of  interconnection   between   the  two  Ibid.,  para.  456. 
gi-oups  is  doubtless,  however,  sufficient  to  prevent  any 
veiy   sti-iking   or  permanent  peculiarities,   even   of  a 
varietal  rank,  to  grow  up." 

In  conclusion,  the  Commissioners  write  :  — 

"  Some  evidence  not  without  importance  in  this  con-  Ibid.,  Diagram 
nection  is  afforded  by  a  comparison  of  the  diagrams  ^^-  ^' 
elsewhere  given,  and  representing  the  number  of  seals 
killed  each  year  on  the  two  groups  of  islands.  Though 
affected  by  other  causes  as  well,  this  number  may  be 
taken  in  a  very  general  way  as  a  record  of  the  state  of 
the  rookeries  as  a  whole,  and  the  correspondence  of  the 
lines  in  the  two  diagrams  is  thus  significant  of  connec- 
tion or  of  co-operating  causes." 


Since  the  date  of  the  Eeport  of  the  British  Com- 
missioners, information  obtained  from  pelagic 
sealers  and  seamen  eno-aored  in  navi^atinw  in 
various  parts  of  the  Xorth  Pacific  has  resulted 
in  the  accumulation  of  an  overwhelming  amount 
of  evidence  supporting  the  position  that  no  con- 
stant separation  exists  between  the  seals  fre- 
quenting the  two  sides  of  this  ocean. 

Many  of  the  sealing  vessels  within  the  last  few 
years  have  sailed  through  Behriiig  Sea  from  the 
vicinity  of  the  Pribyloff  Islands  to  that  of  the 
Commander  Islands,  on  the  Asiatic  side,  during 
the  summer  mouths.     Their  evidence  is,  that  on 


Conclusive  local  evidence  since 
obtained. 


Intermingling  both  to  the  north  and 
south  of  the  Aleurian  Islands. 
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such  voyages  seals  have  been  observed  on  every 
fine  day  during  the  passage.  It  would  be  inappro- 
priate to  include  these  statements  at  length  in  this 
place,    and    reference    is    therefore   made  to   the 

Apppndix,  vol.  ii,  Appendix,  where   the  statements  of  no  less  than 

'*■""■  57  hunters  and  seamen  will  ho,  found  who  give 

evidence  upon  the  point. 

Further,  during  the  summer,  and  generally  in 
July,  a  certain  number  of  sealers  have  crossed 
from  the  American  to  the  Asiatic  side,  to  the 
southward  of  the  Aleutian  chain,  particularly  in 
1892,  when  the  modus  vivendi  then  in  force 
deterred  sealers  from  sailing  through  Behring  Sea. 
Similar  observations  proving  the  presence  of  seals 
in  all  longitudes  to  the  south  of  the  Aleutian 
Islands  are  recorded  by  a  number  of  these  men, 

Ibid.,  pp.  27,  28.  whose  evidence  will  also  be  found  in  the  Appen- 
dix. Reference  may  also  be  made  to  the  log  of  the 
"  Triumph "  in  this  connection,  where  the  seals 
actually  killed  each  other  on  the  way  westward 
are  noted. 

Many  of  the  sealers  who  have  frequented  the 
Asiatic  side  of  the  Pacific,  and  particularly  the 
region  in  the  vicinity  and  to  the  south  of  the  Com- 
mander Islands,  returned  in  the  autumn  to  the 
eastward,  shaping  a  course  parallel  to,  but  south 
of,  the  Aleutian  Islands,  while  others  made  a 
direct  course  to  Victoria  or  to  San  Francisco. 
These  witnesses  also  state  that  seals  were  seen  by 
them  all  the  way  across  the  ocean  on  each  of  the 
above  courses.     Their  evidence  will  be  found  in 

Ibid.,  pp.  27-29.     the  Appendix. 
Intermingling  in  southern  latitudes.  Information  has  further  been  obtained  showing 

that  during  the  winter  months,  in  the  latitude  of 
the  Sandwich  Islands,  fur-seals  are  found  very 
widely  distributed  in  the  Pacific.  This  would 
appear  to  indicate  that,  at  this  season,  a  considera- 
ble number  of  the  fur-seals  congregate  in  the 
vicinity  of  banks  and  islands  in  that  central  part 
of  the  Pacific,  in  addition  to  the  greater  numbers 
found  during  the  same  season  along  the  British 
Columbian  and  Japanese  coasts.  In  respect  to 
these  seals  it  is  impossible  to  say  whether  they 
principally  resort  to  Pribyloff,  Commander,  Kurile, 
or  Eobben  Islands  during  the  season  of  procrea- 
tion. 

Ibid.,  pp.  25-27.        The  evidence  on  this  point  will  be  found  in  the 
Appendix. 

Ibid.,  p.  128.  A  few  degrees  north  of   the  latitude  just   re- 

ferred to  seals  were  seen  by  Warren  F.  Upson,  who 
says  : — 
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**  I  have  crossed  from  Sau  Francisco  to  Yokohama 
many  times,  and  have  taken  many  different  courses. 
In  courses  made  from  35°  to  45°  have  seen  seals  off  and 
on  every  day  all  tlie  way  across  in  January,  February, 
and  March." 


Captain  Adolphe  Carlson  states   that  he  crossed  Appendix,  vol.  ii, 

from  Yokohama   to  San   Francisco    in   the  mail-  ^'" 

steamer    "  Gallic,"    making    a  coarse    45°  north, 

and    saw  seals    more    or   less    every    day   in   the 

month  of  January.      He  returned    in  the  begin- 
ning of   February  on  a  course  about  36°  north, 

and   again    saw    seals    almost   daily    during    the 

voyage. 
Mr.  J.  M.  Macoun,  while   in  Victoria  in   June,  ibid.,  vol.  i,  p.  136. 

1892,  was  shown  a  chart  on  which  was   marked 

the  track  of  the  sealing-schooner  "  Mary  Taylor," 

which  had  been  sent  to  look  for  fur-seals  north 
of  the  Sandwich  Islands.  Her  captain  reported 
that  in  November  and  December,  1891,  he  had 
seen  seals  for  six  weeks  between  latitude  30°  and 
40°  north,  and  in  about  the  longitude  of  the  Sand- 
wich Islands,  but  that  the  weather  had  been  too 
rough  to  permit  of  a  boat  being  lowered. 

Captain  William  Grant,  quoting  from  his  diary.  Ibid.,  vol.  ii,  p.  112. 
says  that  on  the  3rd  December,  1890,  when  on  the 
steam-ship  "Parthia,"  in  latitude  42°  29'  north, 
longitude  157°  35'  east,  large  schools  of  seals  were 
for  several  hours  seen  from  the  ship.  They  were 
heading  for  the  south.  When  captain  of  the 
barque  "  George  "  he  had  on  three  different  trips 
seen  seals  at  about  the  same  place. 

Captain  Marshall,  of  the  mail  steam-ship  "  Em-  Ibid.,  p.  214. 
press  of  India,"  in  voyages  between  Yokohama 
and  Vancouver,  reports  having  seen  great  numbers 
of  fur-seals  in  latitude  40°  41'  north,  longitude 
143°  to  145°  west,  on  the  18th  April,  1892;  and 
again  on  the  19th  and  20th  May  in  the  same  year 
between  latitudes  38°  and  46°  north,  and  loncpitudes 
146°  and  169°  east. 

Still  further,  in  connection  with   the  subject   of  Intermingling  near  Behring  Strait, 

intermingling  of  fur-seals  from  the  two  sides  of 
the  North  Pacific.  Mr.  A.  C.  Folcfer  rrives  the 
following  statement  respecting  the  occasional 
presence  of  fur-seals  in  the  vicinity  of  Behring 
Strait,  in  respect  to  which  it  is  impossible  to  decide 
whether  they  have  arrived  there  from  the  eastern 
or  western  part  of  Behring  Sea.  Mr.  Folger 
says  : —  .. 

"  I  have  seen  Eskimo  wearing  clothes  made  of  fur-  Ibid.,  p.  90. 
seal  skins  when  north  of  Behring  Straits  when  trading 
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ruifoniiitv  uf  inirriation  routes  oulv 
true  m  a  general  way. 

United  States' 
Case,  p.  29G. 

Uuited  States' 
Case,  Appendix, 
vol.  i,  p.  406. 

British  Commis- 
sionei's'  Report, 
paras.  26,  209. 


Seals  iufluenced  by  locality  of  tisli 
food  supply. 


Winter  home  of  the  fur-seal  is 
adjaeent  to  the  coast  of  British 
Columbia. 


British  Commis- 
sionei-s'  Report, 
paras.  27,  28,  192, 
and  Map  Xo.  II. 


United  States' 
Case,  p.  296. 


••statement  that  seals  Identinable  m 
\\-ater  totally  tiusupported. 


there,  and  I  once  saw  a  fur-seal  lassoed  when  north  of 
East  Cape ;  and  on  the  same  cruise  the  captain  in  my 
presence  shot  a  fur-seal  from  the  deck  of  the  vessel,  a 
boat  was  lowered,  and  the  seal  was  got.  The  mate 
also  shot  them.  I  don't  know  where  these  seals  came 
from,  but  am  sm-e  that  they  were  fur-seals.  I  have 
known  fur-seals  for  nearlv  twcntv  vears." 

Of  the  remaininu  allet?ations  made  in  tbis 
conuectioii  in  the  Case  of  the  United  ir^tates,  and 
recited  at  the  beginning  of  this  chapter,  some 
are  subsidiary  to  the  ceneral  contentions  dealt 
with  above,  while  others  are  treated  at  greater 
length  in  subsequent  pages.  It  may  here  be 
added,  however,  that  the  statement — 

*'  that  its  [the  fur-seal's]  course  when  absent  from  these 
islands  is  uniform  and  confined  principally  to  the  Avaters 
adjacent  to  the  coast  of  the  United  States," 

is  one  which  can  only  be   admitted  with  consider- 

to 

able  modifications.  As  a  general  proposition, 
the  uniformity  of  the  migration  routes  of  the 
fur-seal  is  not  questioned,  but  the  actual  routes 
followed  by  the  seals  at  sea  are  largely  inlluenced 
bv  the  abundance  of  food  fishes,  amongst  which 
the  herring  appears  to  be  one  of  the  most 
important,  and  a  reference  to  any  of  the  published 
records  of  herring  migrations  will  show  how 
erratic  and  apparently  inexplicable  these  often 
are. 

The  diversity  thus  met  with  is  quite  in  accord 
with  that  noticed  in  the  case  of  migratory  animals 
generally,  and  particularly  in  that  of  marine 
animals  with  great  powers  of  locomotion. 

As  to  the  second  part  of  the  above  statement. 
that  the  course  is  confined  principally  to  the 
waters  adjacent  to  the  coast  of  the  United  States, 
it  must  simply  be  said  that  it  is  incorrect.  The 
evidence  personally  obtained  by  the  British  Com- 
missioners, clearly  shows  that  the  principal  winter 
habitat  or  winter  home  of  the  fur-seal  in  the 
eastern  part  of  the  Xorth  Pacific,  lies  ofl'  the 
coast  of  the  Canadian  Province  of  British 
Columbia,  extending  beyond  it  in  latitude  only 
for  short  distances  to  the  north  and  south. 

The  further  statement  incorporated  in  the 
"  Conclusions  "  of  the  Case  of  the  United  States, 
to  the  eflect — 

"that  at  all  times,  when  in  the  water,  the  identity  of 
each  individual  [fm--seal]  can  be  estabhshed  with 
certainty,'' 

is   somewhat  ambiguous.     It   would  appear,  how- 
ever, to  mean  that  the  individuals  of  the  assumed 
[249]  T  2 
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Pribyloff  and  Commander  "  herds  "  of  the  United 
States'  Case  may  thus  be  distinguished.  If  so, 
the  allegation  made,  in  so  far  as  can  be  dis- 
covered in  the  Case  of  the  United  States  and  its 
appended  documents,  is  unsupported  by  any 
evidence. 


In  conclusion,  it  is  submitted  that  the  assertion  Couclusious. 

that   the   fur-seals   resorting   to   the   Commander  

and  Pribyloff  Islands  form  two  entirely  and 
rigidly  separated  "  herds "  has  been  shown  to 
be  erroneous. 

That,  on  the  contrary,  the  facts  ascertained 
from  a  large  body  of  testimony  estabUsh  that 
the  fur-seals  which  breed  upon  the  islands  on 
both  sides  of  Behring  Sea  intermingle. 


Ill 


Section'  IV. — Tldation  of  the  /ur-$eals  to  the 
Pribylo^  Islands.     Summer  and  Winter  Homes. 


Thk  United  States'  Contextioxs. 

(1.;   United  States'  Case,  p.  89 — • 

•'The  Pribilof  Islands  are  the  home  ot  the  Alaskan  fur- 
seal  (I'allorltinus  ursiiv.'s).  Thev  are  peculiarly 
adapted  hj  reason  of  their  isolation  and  climate  for 
seal  life,  and  becanse  of  this  peculiar  adaptability 
were  undoubtedly  chosen  by  the  seals  for  their  habi- 
tation. The  climatic  conditions  are  especially  favour- 
able. The  seal,  while  on  land,  needs  a  cool,  moist,  and 
clondy  climate,  sunshine  and  warmth  producing  a  very 
injurious  effect  upon  the  animals.  These  requisite 
phenomena  are  found  at  the  Pribilof  Islands,  and  no- 
where else  in  Bering  Sea  or  the  Xorth  Paci6c.  save  at 
the  Commander  (Komandorski)  Islands." 

(2.)  United  States"  Case,  p.  91 — 

"  The  Alaskan  seals  evidently  consider  the  Pribilof  Islands 
as  their  home,  for  while  on  or  about  them  they  are 
much  less  timid  and  fearful  than  when  met  with  in 
the  sea  along  the  American  coast." 

(3.)  United  States'  Case,  p.  123  — 

•'  The  seals  evidently  consider  these  islands  their  sole 
home.'' 

(4.)  United  States"  Case,  p.  127— 

"  The  seals  do  not  enter  the  inland  waters  of  the  coast 
during  their  migration." 

(5.)  United  States'  Case,  p.  295 — ■ 

1.  "  That  the  Alaskan  fur-seal,  begotten,  born,  and  reared 

on  the  Pribilof  Islands.'' 

2.  "  That  the  only  home  of  the  Alaskan  seal  herd   is   on 

the    Pribilof  Islands :    that    it    i*esorts    to    no    other 
land." 

(6. )  United  States'  Ca.se.  p.  300 — 

■■  First.  That,  in  view  of  the  facts  and  circumstances 
established  by  the  evidence,  it  [the  United  States' 
Government"  has  such  a  property  iii  the  Alaskan  seal 
herd  as  the  natural  product  of  the  soil,  made  chiefly 
available  by  its  protection  and  expenditiu-e,  highly 
valuable  to  its  people  and  a  considerable  .source  of 
revenue,  as  entitles  it  to  preserve  the  herd  from 
destruction,  in  the  manner  complained  of,  by  an 
employment  of  such  reasonable  force  as  may  be 
necessaiy." 

Summary  of  Britisu  RtPLY. 

It  appears  from  the  Case  of  the  United  States,  that  the  ter:!i 
■' Alaskan  fur-seal '' is  intended  to  designate  all  fur- 
seals  found  in  the  eastern  part  of  the  Xorth  Pacific. 
While  it  is  admitted  that  the  greater  part  of  these 
seals  are  now  born  upon  the  Prihyloff  Islands,  it  is 
shown  that  seals  formerly  resorted  to  various  places 
on  the  west  coast  of  Xorth  America,  and  elsewhere, 
for  the  purpose  of  bringing  forth  their  young ;  and 
that  they  probably  still  do  so  in  reduced  numbers. 
The  fact  of  intermingling  between  the  seals  of  both 
sides  of  the  Xorth  Pacitic.  likewise  shows  that  not  all 
the  seals  found  in  the  eastern  part  of  that  oceau  can 
have  been  bom  on  the  Pribyloff  Lslands, 

The  precise  locality  in  which  seals  may  be  begotten  appears 
to  be  unimportant  in  connection  with  any  argument 
respecting  property  in  seals  :  but  it  is  certain  that 
coition  frequently  occurs  at  sea. 

It  is  in  consequence  of  the  isolation  of  the  Pribyloffs,  their 
originally  uninhabited  character,  and  ths  consequent 
freedom  from  disturbance  found  there,  rather  than  of 
any  peculiar  climatic  or  physical  characters,  that  these 
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islands  have  become  cliief  resorts  of  tlie  fur-seal  at  the 
breeding  season.  Similar  climatic  and  pliysical  fea- 
tures are  to  be  found  in  many  other  places  in  the 
Nortli  Pacific. 

The  statement  that  the  fur-seals  might  remain  in  the  vicinity 
of  the  Pribyloff  Islands  tliroughout  tlie  year  if  the 
winter  were  less  rigoi:ous,  is  unimportant ;  for  their 
stay  is  admitted,  under  the  actual  circumstances,  to  be 
impossible. 

The  expression  "  home  "  or  "  sole  home,''  as  applied  in  the 
Case  of  the  United  States  to  the  Pribyloff  Islands,  in 
connection  with  the  fur-seals  found  in  the  eastern  part 
of  the  Pacific,  even  on  the  assumption  that  all  are  born 
there,  is  inadmissible.  A  migratory  animal  cannot  bo 
said  to  be  "  at  home,"  only  when  in  its  breeding  area. 
The  home  of  any  species  is  the  area  over  which  it 
habitually  lives.  Animals  may  have  winter  as  well  as 
summer  homes,  as  stated  by  Dr.  Merriam  and  other 
naturalists. 

The  principal  "  winter  home  "  of  the  fur-seals  of  the  eastern 
part  of  the  North  Pacific,  is  that  part  of  the  sea  lying 
off  the  coast  of  British  Columbia  ;  and  there  enormous 
quantities  of  food  fishes,  which  would  otherwise  be 
available  for  the  support  of  the  inhabitants,  are 
consumed  by  the  seals ;  which  even  enter  the  inner 
waters  along  the  coast  and  prey  upon  the  food  fishes 
there, 


Some  of  the  assertions  above  formulated  have 
already  been  in  part  dealt  with,  being  to  a  certain 
extent  involved  in  other  contentions  brought  for- 
ward in  the  United  States*  Case  in  regard  to  seal 
life. 

It  has  been  shown  that  the  term  "  Alaskan  seal  It  is  aamlttcd  that  tlic  larger  number 

1       1-,  ^         1  •     .Li  r.i     TT   -^    1  Ox   ^  of  the  fur-seals  of  the  eastern  part 

herd,   as  employed  m  the  case  of  the  United  States,  ^,f  ^^^  j^ToHh  Pacific  resort  to  the 

is  intended  to  denote  all  the  fur-seals  found  in  the  Pribyloft'  Islands  to  breed. 

eastern  part  of  the  North  Pacific.      Most  of  these  ^^'Hiot-t,  Cemu? 

seals  are  doubtless  born  upon  the  Pribyloff  Islands  ,< , V      '       i "  c 

I-  J  "  Monograph  or 

and  the  young  remain  on  and  about  these  islands  I^orth  American 
ill!  such  time  as  their  size   and  streno-th  enables     ^"^^'P^  ^'    !'•  ^ 

°  Bull.  Mus.  Coinp. 

ihem  to  permanently  assume  their  natural  pelagic  Zool.,  vol.  ii, 
habits.      After  leaving  the    islands,  they    appear  ^^'"^^^  '  P* 

.     ,         ^  .,,         ,  ,  .  ,  ,,      "MonogTaphof 

to  remain  entirely  at  sea  till  at  least  tiie  middle  North  American 
of  July  ill  the  next  year.       In  regard  to  the  fur-   Kn"ipeds,"  p.  38G. 
seals   of    the     Southern   Hemisphere   the    young  Ca^se^'lppenTi'x 
animals    never  again   come  on  shore  during  the  vol.  i,  pp.  376,  377. 
lirst  year  of  their  lives,  and  there  is  much  reason 
to  believe  that  similar  circumstances  obtain  in  the 
North  Pacific.      Thus,  Bryant  says  of  the  young 
females :  — 

"At   this    stage    they    [the  female    pups]  leave   the  '•  Monograph  of 
island  for  the  winter,  and  very  few  appear  to  return  to  North  American 

the  island  until  they  are  three  years  old."  ■'^""Vi'-f^^f^'l 

•^  -^  pp.  401, 402. 

In  the  United  States'  Case  many  authorities  are 

cited  with  the  object  of  proving  that  the  birth  of 

the  fur-seal  at  sea    is  impossible.       The    British 

Commissioners  report   practically   in    accordance 

with  this  view,  or  to  the  eflect  that  such  birth,  if 
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Formevly  bred  at  otlier  i)laccs  alono- 
Nortli-wost  conf^f.  and  probably 
still  do  so. 


Uritish  Commis- 
sioners' Report, 
para.  447. 


possible,  is  so  infrequent  as  to  be  of  no  practical 
importance ;  though  the  fact  that  the  sea-otter 
brings  forth  its  young  on  masses  of  floating  kelp 
shows  it  to  be  not  impossible  that  the  fur-seal  may 
at  times  also  do  so. 

In  reo-ard  to  the    birth    of   fur-seals   at  other 

O 

places  along  the  American  coast  besides  the 
PribylofT  Islands,  the  British  Commissioners,  how- 
ever, write  as  follows  : — 

"It  is  evident  that  many  years  ago  a    oonsiderablo 
number  of  fur-seals  bred  in  various  places  along  the 

western  coast  of  North  America The  traditions  of 

the  Indians  of  the  coast  of  British  Columbia,  particularly 
those  relating  to  Race  Rocks  and  Smith's  Islands,  appear 
to  have  the  same  meaning.  Judge  J.  G.  Swan  has  also 
collected  much  evidence  to  the  same  effect,  with  par- 
ticular reference  to  the  vicinity  of  Cape  Flattery,  Avhich 
may  be  found  detailed  in  the  '  Fisheries  Industries  of 
the  United  States  '  (vol.  ii,  p.  393),  and  in  the  '  Bulletin 
of  the  United  States'  Fish  Commission'  (vol.  iii,  p.  201  \ 
Some  of  his  observations  we  have  been  unable  to  con- 
firm, but  the  statements  since  obtained  from  ]\Ir.  J.  W. 
Mackay  go  far  to  prove  that,  in  still  earlier  years  than 
those  refen-ed  to  by  Judge  Swan,  a  certain  number  of 
seals  regularly  occupied  certain  breeding-places  in  the 
vicinitv  of  the  Straits  of  Fuca." 


Pilot  Supplement, 
1883,  p.  123 

Fur-seals  resorting*  to  Haystack 
Islands. 


Appendix,  vol.  i, 
pp.  135,  b^<). 


Much  evidence  to  the  same  effect  is  contained 

in  the  Report  of  the  British  Commissioners  ;  and 

it   may  here   also  be  noted,   that  many  fur-seals 

were  actually  observed  upon  the  Seal  Eocks  in 

Vancouver  Island,    Portland  Canal,  by  the  naval  officers  engaged  in 

surveying  there,  in  August  1868. 

Mr.  Mackay,  above  cited,  states  that  it  is  pro- 
bable that  a  few  individuals  still  breed  on  the 
Haystack  Islands,  off  Vancouver  Island. 

The  Havstack  Islands,  together  with  other  out- 
Ivim^  islands  to  the  north  of  Vancouver  Island, 
were  specially  visited  by  Mr.  Macoun  in  May, 
J 892,  and  though  the  date  was  tco  early  in  the 
season  to  enable  it  to  be  determined  whether  fur- 
seals  were  actually  breeding  there,  a  considerable 
number  of  the.sc  animals  was  found  frequenting 
the  shores.  The  facts  observed  by  Mr.  Macoun 
will  be  found  stated  in  his  Report. 

It  is  further  poi.ited  out  by  the  British  Com- 
missioners that,  even  apart  from  the  ascertained 
facts — 

''it  would  lie  admissible  to  predicate,  the  occasional 
birth  of  young  along  the  wlioic  extent  of  -oa.^t  fre- 
quented by  the  fur-.>eal.  It  is  further  borne  out  by  the 
actual  existence  of  breeding  rookeries  situated  along  or 


British  Commi.s 
sinners'  Rejiort, 
pjira.  441>. 
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near  to  tho  nngratiou  route  of  the  fur-seal  on  the 
western  eidc  of  the  Pacific,  ou  the  Kurile  IsLands,  aud 
on  Robbeu  Island." 


These  facts  (particularly  when  taken  in  con- 
nection with  those  relating  to  climate)  show  that, 
not  only  is  it  unsafe,  but  in  all  probability  in- 
correct, to  assert  that  all  the  seals  frequenting 
the  eastern  part  of  the  Pacific  are  born  on  the 
Pribylof!  Islands ;  and  this  quite  apart  from  the 
question  of  the  commingling  of  seals  of  the  two 
sides  of  the  Pacific,  which  has  previously  been 
discussed. 

In  regard  to  this  matter,  Professor  J.  A.  Allen,  Opinion  of  Judo-e  Su-au  a:id  Pro- 

in  his  "  Monograph  "  already  cited,  quotes  Judge  w  Monon-a  h  of  ^''*'''  *'  '^^^''''^' 

J.    G.    Swan,  who   has   given   much  attention  to  North  American 
subjects    connected    with    the    fur-seals.     Judcre  ^'"''"^P^^''"  P-  ^7-- 
Swan,  after  recording   various  observations  made 
by  him,  writes  : — 

'•  It  seems  as  preposterous,  to  my  mind,  to  suppose 
tliat  all  the  Fm'-Seals  of  the  North  Pacific  go  to  the 
Pribylov  Islands,  as  to  sui^pose  that  all  the  salmon  go 
to  the  Columbia  and  Fraser  River  or  to  the  Yukon." 

Commenting  on  Judge  Swan's  statements,  and 
additional  facts  adduced  by  Professor  D.  S.  Jordan, 
the  well-known  ichthyologist,  Professor  Allen  him- 
self writes  :  — 

"  These  observations,  aside  from  the  judicious  Gug-  ibid  p  773 
gestions  made  by  Mr.  Swan,  are  of  special  interest  as 
confirming  those  made  some  years  ago  by  Captain 
Bryant,  and  already  briefly  recorded  (ante,  p.  *  )  in 
this  Avork.  They  seem  to  show  that  at  least  a  certain 
number  of  fur-seals  repair  to  secluded  places  suited  to 
their  needs  as  far  south  as  the  latitude  of  Cape  Flattery, 
to  bring  forth  their  young." 


Evidence  appended  to  the  United  States'  Case 
is  sufficient  to  show  that  fur-seals  are  found  in  United  States' 
the   vicinity   of  Cape   Flattery,    not   only  in   the  v^uli^^raTc-SOO 
wmter  and  spring,  but  also  in  smaller  numbers 
during  the  greater  part  of  the  summer.     Xearly 
all   the   Makah   Indians   of  Cape   Flattery    state 
that  seals   are  observed  there  till  July.     Further 
evidence  to  the  same   effect  is  contained  in  the 
Appendix  to  this  Counter-Case,  and  is  such  as  to 
show  that  fur-seals  are  found  to  the  south  of  the  Appendix,  vol.  ii, 
Aleutian  Islands  during  July,  August,  and  Sep-  PI'-  ^^--•^• 
tember ;  while  Indians  state  that  they  are  to  be 
seen  off  the    coast  of  Vancouver  Island  all  the 
summer. 

*  Sic. 
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Britisli  Commis- 
sioners' Report, 
paras.  86-90. 


Appendix,  vol.  li, 
pp.  34,  35. 


Where  begotteu. 


United  States' 
Case,  p.  295.    • 


Coition  frequently  performed  at  sea. 


British  Commis- 
sioners' Report, 
paras.  295-297. 
See  also  Proc. 
Zool.  See.,  1881, 
p.  380. 


Conclusive  evidence  to  this  effect. 


Appendix,  vol.  ii, 
pji.  33,  34. 


Some  facts  showing  the  resort  of  fur-seals  to 
new  places  and  their  attempts  to  form  new 
rookeries  are  quoted  in  the  Report  of  the  Britisli 
Commissioners.  Further  interesting  particulars 
relating  to  the  establishment  of  new  rookeries 
have  since  been  obtained.  These  refer  to  Moosliir, 
Eakokai,  Shrednoi,  and  Ketoy  Islands  of  the 
Kurile  Group ;  Bittern  Eocks  off  the  north-west 
coast  of  Nipon  Island  and  St.  lona  Island,  in  the 
Sea  of  Okhotsk. 

The  particular  locality  in  which  the  seals  may 
be  begotten,  though  importance  seems  to  be 
attached  to  this  in  the  Case  of  the  United  States, 
does  not  appear  to  be  one  of  any  special  interest 
in  connection  with  a  claim  to  "  property ''  in 
seals  as  such.  The  statements  made  on  the  part 
of  the  United  States  in  this  matter  appear  to  be 
prompted  by  a  disinclination  to  admit  that  any 
function  necessary  to  the  existence  or  propaga- 
tion of  the  fur-seal  species  is  or  can  be  performed 
beyond  the  territorial  limits  of  that  Power.  It 
may  be  sufficient  here  to  say  that  the  views  now 
upheld  by  Bryant  and  Allen  on  this  subject,  and 
quoted  in  the  United  States'  Case,  are  dia- 
metrically opposed  to  those  formerly  maintained 
by  them ;  and  that  a  sufficient  body  of  inde- 
pendent evidence  has  been  obtained  to  show  that 
coition  frequently  occurs  at  sea.  This  circum- 
stance is  also  quite  in  accord  with  what  is  known 
of  the  hair-seals. 

As  this  point  has  been  raised  in  the  discussion 
by  the  United  States,  it  may  be  added  that,  in 
connection  with  other  facts  relating  to  seal  life 
obtained  from  pelagic  sealers,  no  less  than  36  of 
these  men  affirm  that  they  have  witnessed  the  act 
at  sea,  and  many  not  only  describe  the  attendant 
circumstances,  but  have  killed  and  secured  both 
male  and  female. 

The  known  period  of  gestation  and  dates  of 
birth  are,  in  fact,  alone  sufficient  to  show  that 
coition  must  frequently  take  place  in  the  water 
far  distant  from  the  Pribvloffs. 


Climate  and  formation  of  the  Priby- 
loff  Islands  are  not  the  chief 
reasons  of  resort  of  seals  there. 


Points  connected  with  the  physical  charac- 
teristics of  the  breeding-grounds  of  the  fur-seal, 
and  its  requirements  in  this  respect,  to  which 
prominence  is  also  given  in  the  Case  of  the 
United  States,  have  been  so  fully  dealt  with, 
from  personal  observation,  by  the  British  Com- 
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missioners,  that  it  is  considered  unnecessary  here 

to  do  more  than  refer  to   their   Eeport,  and    to  Critlsli  Commis- 

quote  th^ir  conclusion,  which  is  in  the  following  ^^°^^^^' ^^P*S' 
A  -  °   paras.  244^2/6. 

words :  — 

•'  As  a  further  result  of  the  examination  of  the  phy-  Ibid.,  para.  276. 
sical  characteristics  of  the  rookery  grounds,  it  may  be 
stated  that  the  necessary  conditions,  and  even  the  most 
favourable  conditions,  are  by  no  means  confined  to  the 
Pribvloflf  and  Commander  Islands." 

The    British   Commissioners  likewise    point   out  Isolation  and  quiet  the  chief  reason, 

very  clearly  that  the  isolation  and  the  unin- 
liabited  character  of  the  breeding  resorts  of  the 
fur-seal,  not  only  in  the  Korth  Pacific,  but 
generally  over  the  world,  are  (by  reason  of  the 
security  and  absence  from  disturbance  which  thev  British  Comniis- 

^      -,s     ,  T  n  -1  1        •  r  ^     Bioners' Report, 

afford)  the  ruhng  factors  m  the  selection  ol  such  p^ras.  31,  247, 
resorts  by  it.     Thus,  except  in  the  relative  degree  248. 
of  importance  attached  to  such  isolation  as  com- 
pared with  other  circumstances,  there  is  again  a  .      .  .  _ 
substantial  ao-reement  between  the  British  Com- 
raissioners'  Eeport  and  the  statements  made  in  the 
Ciise  of  the  United  States  in  this  respect. 

it  will   be    observed,   however,  that  particular  Special  prominence  given  to  cUmato 

importance  is  in  the    Case  of  the  United  States  "^  ^'^^^ted  States'  Case, 

attached  to  the  climate  of  the  Pribyloff  Islands, 
and  that  the  requisite  climatic  features  are  stated 
to  be  found  in  the  Pribyloff  and  Commander 
Islands  onlv. 

While  it  is  well  known  that  climatic  conditions 
are  among  the  most  effective  ruling  causes  of  the 
limitation    of    range    or    habitat    of    all   organic 
forms,  whether  animals  or  plants,  the  known  facts  "Wallace,  '•  Geo- 
are,  it  is  believed,  entirely  opposed  to   the  state-  graphical  Distribu. 
ment    that    other    shores,    and   particularly  other  yol.  i,  pp.  11,  12. 
insular  areas  in  the  northern  part  of  the  North 
Pacific,  are  not  equally  well  adapted  in  respect  of 
climate  for  the  residence  of  the  fur-seal  during 
the  breeding  season. 

In  view,  however,  of  special  prominence  given  But  this  shown  to  be  erroneous, 

to  arguments  based  on  alleo-ed  peculiarities  of  the  ^^'^^ited  States' 

C5  .  Case,  pp.  by-91. 

climate  of  the  Pribyloff  Islands,  in  the  Case  of  the  Ibid.,  Appendix, 
United  States,  and  Meteorological  Tables  quoted  ^^^^ ''  P'  ^''•*^- 
in  support   of  these  arguments,  it  may  be  well  to 
show  here  :  — 

1 .  That  the  northern  fur-seal  is  tolerant  of  very 
considerable,  or  even  of  great,  differences  of 
climate  in  respect  to  its  breeding-places. 

2.  That  a  large  area  of  the  northern  part  of  the 
North  Pacific,  including  many  islands  and  long 
stretches  of  coast,  affords  climatic  conditions  so 
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British  Coramis- 
Kiouers'  Report, 
para.  2-47. 
See  also  paras. 
27G,  523. 


Aleutian  Lslaiids  afford  similar 
ooiiditious. 


similar  at  the  breeding  season  of  the  seal,  as  to 
be  for  all  practical  purposes  identical,  from  this 
point  of  view. 

On  this  general  subject  the  British  Connnis- 
sioners  write  : — 

'•  The  cool  and  hmnid  summer  climate  may  doulttles.s 
in  itself  have  been  congenial  to  the  seal,  but  in  this 
respect,  and  also  in  the  temperature  of  the  sc^.  sur- 
rounding them,  well-marked  differences  occur  as  be- 
tween the  two  groups  [Commander  and  Pribyloff], 
while  almost  any  of  the  numerous  islands  of  the  Aleu- 
tian chain  afford  surroundings  so  similar  in  the  matter 
of  climate  that  they  would  undoubtedly  have  afforded 
suitable  breeding-places  if  similarly  uninhabited." 


United  States' 
Case,  p.  .331. 


Neither  is  the  fur-seal  stnctly  limited 
by  condition  of  climate. 


The  seals  thus  not  wholly  dependent 
on  the  Pribyloff  Islands. 


Appendix,  vol. 
pp.  157  et  seq. 


1, 


The  United  States'  Commissioners  also  admit, 
that  "limited  areas"  on  the  Aleutian  chain  mav 
afford  the  combination  of  physical  and  climatic 
conditions  which  they  conceive  to  be  necessary 
for  the  breeding  of  the  fur-seal.  It  is  believed, 
however,  that  these  gentlemen  speak  thus 
cautiously  in  the  absence  of  personal  knowledge 
of  the  Aleutian  Islands,  whereas  the  whole 
length  of  the  chain  was  inspected  by  the  British 
Commissioners ;  and  it  may  further  be  pointed 
out  that,  from  the  nature  of  the  breeding  habits 
of  the  seal,  even  limited  areas  such  as  those 
referred  to  would  be  amply  sufficient  for  the 
accommodation  of  very  large  breeding  colonies'. 

It  must  also  be  remembered  that,  even  at  the 
present  time,  breeding  colonies  are  known  to 
exist,  not  only  on  the  Pribyloff  and  Commander 
Islands,  but  also  on  Eobben  Island,  in  the 
Okhotsk  Sea,  and  on  some  of  the  Kurile  Islatids  ; 
and  that,  therefore,  the  actual  summer  tempera- 
ture and  climatic  conditions  of  any  of  these 
places  must  be  admitted  to  be  congenial  and 
favourable  to  the  fur-seals  at  the  breeding  season. 
The  importance  of  this  fact  lies  chiefly  in  show- 
ing that,  with  proper  protection  from  disturbance, 
new  colonies  may  be  formed  ;  and  that,  in  the 
event  of  the  abandonment  of  one  breeding- place 
by  the  seals,  other  and  suitable  ones  may  be  found 
and  occupied, 

A  Memorandum  and  series  of  Tables  relating 
to  the  climatic  conditions  of  the  places  in 
question  have  been  furnished  by  Mr.  C.  Carpmael, 
Director  of  the  Meteorological  Service  of  Canada, 
and  are  printed  in  the  Appendix.  These  show,  in 
regard  to  temperature,  that  during  the  months. 
May  to  October,  including  the  period  for  winch 
[249]  U  2 
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the  fur-seals  resort  to  the  various  breeding- 
islands,  the  Pribyloff  Islands  are  from  6  to 
15  degrees  cooler  than  Eobben  Island;  while 
the  Commander  Islands,  with  the  whole  of  the 
Aleutian  Islands,  are  intermediate  in  this  respect. 
The  Kurile  Islands  generally  closely  resemble 
Eobben  Island  in  temperature. 

It  is  also  shown,  from  observations  at  Sitka 
and  Port  Simpson,  that  the  mean  temperature 
of  the  whole  west  coast  of  America  south  of  the 
Aleutian  Islands,  as  far  as  latitude  54°  30',  during 
the  months  of  July,  August,  and  September,  lies 
t)etween  those  of  the  Pribyloff  and  Ptobben 
Islands  ;  while  during  May,  June,  and  October, 
it  ranges  only  from  4  to  8  degrees  higher  than 
that  of  Eobben  Island. 

As  to  the  number  of  cloudy  or  clear  days,  and 
the  amount  of  precipitation  and  humidity,  the 
available  data  are  very  incomplete ;  but  still 
•sufficient  to  show  that  the  Commander,  Pribyloff, 
:and  Aleutian  Islands,  with  the  west  coast  of 
America  to  the  south  of  these  islands,  are  all 
notably  characterized  by  cloudy  skies  and  frequent 
rain ;  though  the  actual  amount  of  precipitation 
is  much  larger  along  the  continental  coast  to  the 
south  of  the  Aleutian  Islands. 

In  further  support  of  the  fact  that  the  fur-seal 
is  tolerant  of  very  considerable  diversity  of 
climatic  conditions,  and  in  order  to  show  that 
the  point  now  insisted  on  by  Professor  J.  A. 
Allen  as  to  the  necessary  limitation  of  the 
breeding-places  of  the  fur-seals  of  the  eastern 
side  of  the  North  Pacific  to  the  Pribyloff  Islands 
is  not  well  taken,  the  analogy  in  this  respect  of 
the  closely-allied  animal,  Steller's  sea  lion,  may  be 
noted.  Eespecting  the  fur-seal,  this  writer  says, 
referring  to  breeding-places  of  this  animal  in 
California : — 


Poeition  taken  by  Professor  Allen 
and  cited  in  United  States'  Case 
not  tenable. 


"  Such  an  assumption  is  entirely  opposed  to  what  is  tj  v  ^j  g+  +    - 
known  of  the  habits  and  distribution  of  marine  life,  and   Case,  Appendix, 
to  well-grounded  principles  of  geographic  distribution,  ^^^-  ^'  P'  ^^^• 
naniely,  that  a  fur-seal   breeding  on  an  arctic  island, 
which  it  annually  travels  thousands  of  miles  to  reach, 
Avould  also  choose   for  a  breeding-station  an  island  in 
subtropical  latitudes." 


But  on  another  page  of  the  same  Annex  to  the 
Case  of  the  United  States,  he  gives  the  habitat  of 
Steller's  sea-lion  as — ■ 

"  shores  and  islands  of  the  North  Pacific  from  Bering  j^id.  p.  372. 
Strait  southward  to  California  and  Japan." 


He  contradicts  it  bv  his  own 
statements. 
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Analogy  of  the  sea-otter. 


And  writes  further  as  follows  :  — 

"  Formerly  (eigliteenth  century)  abundaut  along  the 
coast  of  Kamchatka  from  the  Kurile  Islands  northward. 
There  is  still  a  small  colony  at  the  Farallon  Islands,  off 
the  coast  of  California,  and  other  considerable  colonies 
at  the  Pribilof,  Commander,  and  other  small  islands  in 
Bering  Sea.  It  is  also  found  in  greater  or  less  num- 
bers in  some  of  the  Aleutian  Islands,  and  at  a  few 
points  on  the  Alaskan  coast,  principally  of  the  Aleu- 
tian chain.*' 

In  the  same  way,  the  sea-otter,  a  fur-bearing 
animal  which  is  in  many  respects  comparable 
with  the  fur-seal,  though  its  habitat  has  now 
become  comparatively  restricted  in  consequence 
of  persistent  hunting,  was  formerly  abundant  not 
Scammou,  "  Marine  only  about  the  Pribyloff  Islands,  but  also  as  far 
Mammalia,"  p.  1G8.  g^^^|^  ,^g  ^|^g  28th  degree  of  latitude  on  the  Ameri- 
can coast. 

The  theory  of  the  restriction  of  the  fur-seal  to 
the  Pribyloff  Islands  as  its  sole  possible  breeding- 
place  is,  therefore,  not  in  any  way  supported  by 
the  appeal  to  the  "  principles  of  geographic  dis- 
tribution "  here  made.  Professor  Allen,  indeed, 
explains  that  it  has  now  been  discovered  that  the 
fur-seal  of  the  Californian  coast  is  a  different 
animal  from  that  of  the  J^orth  Pacific  ;  but  this 
in  no  way  affects  the  fact  that  many  regions 
about  the  northern  part  of  that  ocean  are 
naturally  adapted  by  climate  to  become  the 
breedinrr  resorts  of  the  North  Pacific  fur-seal 
proper. 


UBited  States' 
Case,  Appendix, 
vol.  i,  p.  373. 


British  Commis- 
sioners' Report, 
paras.  171-223. 

Breeding  resorts  and  southern  feed- 
ing resorts  are  equally  necessary 
r    to  the  fur-seal  of  the  North-Pacific. 

The  seal  is  migratory,  and  has  two- 
horn  e.s. 

Ibid.,  para.  28. 


After  a  full  examination  and  discussion  of  the 
habits  and  migrations  of  the  fur-seal,  the  British 
Commissioners  thus  sum  up  the  result  of  their 
investigations : — 

"  The  fur-seal  of  the  North  Pacific  may  thus  be  said, 
in  each  case  [i.e.,  m  the  case  of  the  seals  frequenting 
the  two  sides  of  the  Pacific],  to  have  two  habitats  or 
homes  between  which  it  migrates,  both  equally  neces- 
sary to  its  existence  under  present  circumstances,  the 
one  frequented  in  summer,  the  other  during  the  winter. 
If  it  were  possible  to  confine  the  fur-seal  to  the  vicinity 
of  the  northern  islands  resorted  to  during  the  breeding 
season,  or  even  within  the  hmits  of  Behring  Sea,  the 
species  would  become  extinct  in  a  smgle  year ;  but  if, 
in  any  way,  it  were  to  be  debarred  from  reaching  the 
islands  now  chiefly  resorted  to  for  breeding  purposes, 
it  would,  according  to  experience  recorded  elsewhere, 
speedily  seek  out  other  places  upon  which  to  give  birth 
to  its  young." 
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The  precise  meaning  of  these  remarks  is  very 
clearly  indicated  by  the  map  illustrating  the 
resorts    and    micrration-routes    of     the    fur-seals,  B^'itish  Commis- 

"  -Til  sioners   Report, 

vrhicli   IS  appended  to  the   report    cited.     A  less  Map.  No.  II. 

complete,  and,    as  the  evidence  collected  in   the  United  States' 

Eeport  of  the  British  Commissioners  sliows,  less         »      P-      •       • 

accurate  migration  chart  of  a  part  of  the  North 

Pacific,    is  appended  to  the   United  States'  Case. 

But  a  reference  even  to  this  map  will  show  the 

substantial  accuracy  of   the  statement   made   by 

the  British  Commissioners  as  to  the  resort,  during 

nearly  six  months  of  the  year,  of  the  greater  part 

of  the  seals    of  the    eastern    part    of  the    North 

Pacific  to  the  vraters  adjacent   to    the  coasts   of 

British  Columbia, 


Some  importance  appears,  further,  in  the  Case 
of  the  United  States,  to  be  attached  to  a  state- 
ment ■which  is  made  in  the  following  terms  :  — 


o 


"  The  seals  evidently  consider  these  islands  their  sole  Ibid.,  p.  123. 
home,  and  onlv  leave  them  from  beino<  forced  so  to  do.   ^®^  ^   '^  P-     ^' 
If  the   climate   permitted   they  would   without  doubt 
remain   on   or   in   the  vicinity  of  the  Pribilof  Islands 
during  the  entire  year." 

Professor  J,  A.  Allen  writes  to  a  similar  effect,  If  climate  permitted,  the  seals  might 

as  follows  • never  go  very  far  from  the  breed- 

ing islands?. 

"It  is  evident  from  what  we  know  of  seal  life  else-  Ibid.,  Appendix, 
where,  that  ^vere  the  climate  sufficiently  mild  in  winter  "^°^- ''  P-  ^^^■ 
they  would  undoubtedly  pass  the  whole  year  at  these 
islands.      Giving,  however,  to  the  inclemency  cf  the 
winter    months    the    fiu-seals   are  forced   to   migi-ate 
southward  in  eearch  of  food  and  a  milder  climate." 

A  like  opinion  as  to  the  cause  of  migration  is  United  States' 

also  recorded  by  the  United  States'  Commissioners,  S^^^-'  P"  <?^'*'    . 

T    1      T>  •  •  1    ^  •  Iiritisli  Commis- 

and  the  British  Commissioners   express  themselves  sioners'  Report., 

in  a  similar  manner.  paras.  28,  208, 

The  inquiries  of  the  British  Commissioners  do 
not  lead  to  the  conclusion  that  the  seals  have 
ever   in    any  considerable  numbers   remained  on  tt 

or  about  the  islands  even  in  the  mildest  winters. 
The  table  referred  to  in  the  United  States'  Case,  United  States' 
Appendix   11,    gives  no  proof  that  more  thai   a  ^^^^'  ^PP^^^^i^- 

r  ^  ^  1  .        -,   ,  .  ^ol-  h,  p.  114. 

lew  Stragglers  have  remained  late  in  the  year  on 
the  islands. 

As  a  problem  in  natural  history,  it  might  be 
of  interest  to  discuss  the  originating  causes  of 
the  migratory  habit  of  the  North  Pacific  fur-seals, 
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United  States' 
Case,  p.  124. 


But  climate  does  not  permit,  and  the 
facts  aloue  are  here  in  point. 


particularl)^  as  this  liabit  is  very  exceptional 
among  mammals,  and  stands  in  direct  connection 
with  the  marine  and  pelagic  nature  of  the  fur-seal ; 
but  it  is  not  relevant  to  the  questions  here  at  issue, 
for,  as  is  stated  in  the  Case  of  the  United  States  : — 

"  The  fact  exists,  however,  that  the  Alaskan  seal  herd 
is  compelled  to  migrate." 


The  assertion  that  the  Pribyloff 
Islands  are  the  "only  home"  of 
the  fur-seal  is  thus  baseless. 


If  the  habits  of  the  animal  be  appealed  to, 
whether  in  connection  with  a  claim  to  property 
right  or  to  appropriate  regulations  for  its  preserva- 
tion, it  is  the.  actual  habits  as  these  exist,  and  are 
imposed  by  the  necessities  of  the  case,  that  must 
be  considered  and  dealt  with. 

The  statement  made  in  the  Case  of  the  United 
States  to  the  effect  that  the  Pribyloff  Islands  con- 
stitute the  "  only  home  "  of  the  "Alaskan  fur-seal" 
appears  to  be  largely  founded  on  similar  statements 
made  in  the  Eeport  of  the  United  States'  Com- 
missioners. But  it  is  not  admitted,  even  were  it 
possible  to  show  that  all  the  fur-seals  of  the 
eastern  part  of  the  North  Pacific  resorted  to  the 
Pribyloff  Islands  for  purposes  of  procreation,  that 
these  islands  would  in  consequence  be  entitled  to 
be  characterized  as  their  "only  home."  An 
attempt  is  made  to  justify  the  employment  of  the 
word  "home"  in  this  sense  in  the  Eeport  of  the 
United  States'  Commissioners,  as  follows : — 


Ibid.,  p.  324 

(foot-note). 


"  The  home  of  a  species  is  the  area  over  which  it 
breeds.  It  is  well  known  to  naturalists  that  migratory 
animals,  whether  mammals,  birds,  fishes,  or  members 
of  other  groups,  leave  their  homes  for  a  part  of  the  year 
becanse  the  chmatic  conditions  or  the  food  supply 
become  unsnited  to  their  needs  ;  and  tlmt  whenever  the 
home  of  a  species  is  so  situated  as  to  pro\'ide  a  suitable 
climate  and  food  supply  throughout  the  year  such 
species  do  not  migrate." 


Dr.  Merriam  on  summer  and  v.inter 
homes  of  migratorv  animals. 


It  is,  however,  important  to  note  the  recent 
opinion  of  one  of  the  United  States'  Commissioners 
in  an  ojDposite  sense,  i.e.,  to  the  effect  that  the 
winter  resorts  of  animals  breedino-  in  the  north 
may  be  equally  entitled  to  be  characterized  as  a 
"  true  home  "  of  any  species,  the  statement  referred 
to  being  in  precise  accord  with  the  employment  of 
the  word  "home"  in  the  Eeport  of  the  British 
Commissioners.  Dr.  Merriam,  in  a  critical  note 
appended  to  a  work  by  Professor  "\V.  W.  CooKe,  in 
fact,  writes  as  follows  : — 
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"  I  cannot  concur  with  Professor  Cooke  in  the  belief 
that '  love  of  the  nesting-ground  ....  is  the  foundation 
of  the  desire  for  migration.'  In  a  lecture  on  bird  migra- 
tion which  it  was  my  privilege  to  deliver  in  the  United 
States'  National  Museum  on  the  3rd  April,  188^,  I  said: 
*  Some  ornithologists  of  note  have  laid  special  stress  upon 
the  "  strong  home  affection  "  which  prompts  birds  to  leave 
the  south  and  return  to  their  breeding-grounds.  To  me 
this  explanation  is  forced  and  unnecessary.  Birds  desert 
their  winter  homes  because  the  food  supply  fails ;  be- 
cause the  climatic  conditions  become  unsuited  to  their 
need ;  because  the  approach  of  the  breeding  season 
gives  rise  to  physiological  restlessness;  and  because 
they  inherit  an  irresistible  impulse  to  move  at  this  par- 
ticular time  of  the  year." — C.  H.  M. 


"  Eeport  on  Bird 
Migration  in  the 
Mississippi  Valley," 
by  W.  W.  Cooke, 
1888.     United 
States'  Department 
of  Agriculture, 
Div.  of  Econ. 
Ornithol.,  Bull. 
No.  2,  p.  11 
(foot-note). 


In   concluding  the   discussion  of  the  group  of 
questions  dealt  with  in  this  Chapter,  it  is  desirable 
to  draw  attention  to  the  fact  that  the  winter  home 
or  habitat  of  the  fur-seal,  being,  as  it  is,  chiefly  in 
the    vicinity   of  the   coast   of  British   Columbia, 
affords  to  the  residents  of  that  coast  an  excellent 
ground  of  claim  to  participate  in  the  profits  derived 
from  the  hunting  of  the  fur-seal,  in  so  far  at  least 
as  any  such  claim  can  be  based  on  the  habits  and 
haunts  of  the  animal.     This  depends  not  so  much 
on  the  mere  proximity  of  the  seals  to  this  coast  at 
the  season  mentioned,  as  on  the  enormous  quantity 
of  food   fishes   which    the    seals    consume    there, 
which,  if  not  thus  taken,  would  be  available  for 
the  direct  support  of  the  inhabitants.    The  inroads 
of  the  seals  upon  the  fisheries  are,  in  fact,  of  a 
most  serious  kind ;  and  any  claim  which  necessi- 
tates the  abstention  from  sealing  of  the  people  so 
affected  in  the  sole  interests   of  a  Corporation  or 
Government  which  profits  by  the  killing  of  the 
seals  upon  their  distant  breeding  islands,  must  be 
considered  as  essentially  unjust. 

The  injury  done  to  fisheries  by  seals  of  all  kinds, 
even  when  in  comparatively  small  numbers,  is  well 
known.  What,  then,  must  be  the  effect  of  vast 
bodies  of  fur-seals',known  to  congregate  on  the  coast 
of  British  Columbia,  from  which,  without  counting 
the  pelagic  catch  proper,  about  3,000  skins  are 
taken  each  year  by  the  Indians  venturing  to  sea  in  Briti.sh  Commis- 
their  dug-out  canoes,  and,  therefore,  at  no  great  pai^a^%o^°^'''"^' 
distance  from  laud  ? 


Enormous  quantity  of  food  fishes 
consumed  by  seals  when  in  their 
Avinter  home. 


Amount  of  fish  consumed. 


Resulting  damage  to  fisheries. 


1 


5:] 


]5altl( 


Ai)pondix.  vol.  i, 
}..  177. 


lec-laiul. 


Ibid. 


1  n-tniiavk'. 


ll.i.l 


Afa-ssaclmsetts, 


llnd. 


United  States' 
Case,  Appendix, 
vol.  i..  ]>.  421. 


AciUal  quaurity  ofiisli  cuiisuuicd. 


United  State.-' 
Census  Report, 
p.  61. 


Klliott*.'^  (.stiuKito  (;.()0<),O00  tons  per 
an  num. 

]l)id.  (foot-note 


Without  endeavouring  to  cite  numerous  authori- 
ties on  the  damage  done  to  the  food  fishes  by 
seals,  the  following  may  be  (quoted  as  examples  of 
this  well-understood  fact : — 

The  fisheries  of  Sleswick-IIolstein,  on  the  Baltic, 
in  1887,  were  so  damaged  by  seals  that  it  was 
feared  thev  mifdit  be  absolutely  ruined,  and 
measures  had  to  be  taken  to  destroy  the  seals. 

In  Iceland  so  much  damage  has  been  done  to 
the  salmon  fisheries  tliat  special  statutory  pro- 
visions have  been  introduced,  enabling  persons 
'•to  shoot  or  frighten"  seals  coming  near  the 
fisheries. 

In  Deimiark,  in  order  to  save  the  fishing 
industry,  rewards  have  been  oflered  for  eacli  seal 
killed. 

The  bay  fishing  in  I'.ssex,  Massachusetts,  in 
1892,  was  so  seriously  injured  by  seals  that  the 
authorities  offered  a  reward  of  1  dollar  for  each 
seal  killed. 

Dr.  Alfred  Nehring,  Professor  of  Zoology  in 
the  Pioyal  Agricultural  College  of  Berlin,  like- 
wise in  a  letter  addressed  to  Dr.  Merriam,  and  in 
reply  to  his  "Circular  letter"  (elsewhere  referred 
to)  speaks  with  approval  of  the  pursuit  of  the  fur- 
seal  w4iere,  in  its  winter  quarters,  it  is  destructive 
to  tlie  fisheries. 

With  special  reference  to  the  destruction  of  food 
fishes  caused  by  the  fur-seal  of  the  North  Pacific, 
Mr.  W\  H.  Elliott  states  his  belief  that  a  full-grown 
male  seal  consumes  per  diem  about  40  lbs.  of  fisii, 
adult  females  at  least  10  lbs.  or  12  lbs.,  and  the 
rapidly  growing  pups  or  young  bachelors  not 
much,  if  any,  less.     He  adds  :  — 

"Therefore,  this  great  body  of  4,000,000  or  5,000,000 
liearty  active  animals  which  we  know  on  the  seal  islands, 
must  consume  an  enormous  amount  of  such  food  every 
year.  They  cannot  average  less  than  10  lbs.  offish  each 
per  diem,  which  gives  the  consumption,  as  exhibited 
by  their  appetite,  of  ever  0,000,000   tons  of  Jl.<h  evcnj 

year. 

*  «  *  * 

••  If  the  seals  can  gvt  double  the  quantity  whicii  I 
credit  them  Avith  above,  startling  as  it  seems,  still  1 
firmly  believe  that  they  eat  it  every  year.  An  adequate 
realization  by  ichthyologi.-ts  and  fishermen  as  to  what 
havoc  the  fur-seal  hosts  are  annually  making  amoni;- 
the  cod,  herring,  and  salmon  of  the  north-west  coast 
and  Alaska  would  disconcert  and  astonish  them." 

Neither  are  the  depredations  of  the  fur-seal  on 
the   British  Columbian   coast  entirely  confined  to 
[249]  -^ 
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such  fishes  as  at  certain  seasons  frequent  the 
open  sea,  for  though  it  is  stated  in  the  case  of  the 
United  States  that  the  seals — 


''  do  not  enter  the  inland  waters  of  the  coast  during-  their  duted  .States' 
migration,  remaining  always  in  the  open  sea  or  at  the    ^"^^^  J'"  ■^-^• 
mouths  of  large  bays,  inlets,  and  gulfs  "*— 

this  statement   shows   only  an  imperfect  acquaint"  Fur-seals  even  enter  inland  waters 

ance  with  the  facts.      The   notes  obtained   by  the  '^^  British    Columbia,    and    prey 

•  British    Commissioners    on    the    coast   of  British  ''^'"'  ^"^'  *^''''' 

Columbia  prove,  in  fact,  that  the  fur-seals  frequent 
Dixon  Entrance,  Hecate  Strait,  Observatory  Inlet 
Queen  Charlotte's  Sound  (sometimes  even  o-oincr  to   ^I'i^isk  Commis- 
the  head  of  Kniglu's  Inlet),  the  Strait  of  Fuca,  and  "  7^-^179.' 
in   former   years   resorted    even  to   the    Gulf   of 
Georgia.      Mr.    J.  W.   Mackay   further  writes  as  Ibid,  pa.-a.  185. 
follows  : — • 

'^During  the  spring,  numbers  of  the  young  animals  Ibid.,  para.  183. 
fish  in  the  broken  waters  inside  the  half-tide  rocks  and 
reefs  which  fringe  the  western  shores  of  Vancouver 
Island  and  of  the  other  islands  which  lie  west  of  the 
mainland  from  Queen  Chariotte  Sound  to  Dixon  En- 
trance/' 

And  Captain  John  Devereux,  formerly  Com- 
mander of  the  Canadian  Government  steamer 
"  Douglas,"  says  : — 

-  Wlien  they  are  found  along  the  bank  on  the  west    ibid    para   18-i 
coast  of  Vancouver  Island  they  are  feeding  on  their 
natural  feeJing-grouuds." 

AddiufT  that-- 

••  Thougli  often  far  off  tlie  land,  he  has  frequently 
found  ihem  inshore,  and  even  18  miles  up  Barclay 
Sound;  as  well  as  in  the  Strait  of  Fuca.  and,  on  rare 
occasions,  in  the  Gulf  of  Georg-ia." 


It    is    contended    on    belialf   of   Tier  Majesty's      ■  Conclusions 

Government  that,  in   view  of  the  facts  set  forth  

in  the  present  Chapter,  there  is  no  just  ground  for 
regarding  the  Pribyloff  Islands  as  the  °  ole  home 
t)r  habitat  of  the  fur-seals  which  generally  resort 
there  for  breeding  purposes.  That,  having  regard 
to  the  large  proportion  of  the  year  during  which 
they  frequent  other  coasts  and  other  waters, 
and  the  fact  that  the  whole  of  their  food  is 
obtained  from  the  open  sea,  no  claim  to  treat 
them  as  property,  or  as  a  'cultural  product  of  the 
soil,"  can  be  supported,  on  the  ground  that  for  a 
limited  portion  of  the  year  they  Lquent  the  shores 
and  territorial  waters  of  the  Pribyloff  Islands  for 
breeding  purposes. 
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CHAP'CEE  VIII. 


Eecai'Itl-lation'  of  Argl-mknt 
It  is  submitted  that,  with  reference  to  the  five 
points  stated  in  Article  VI  of  the  Treaty  of  Arbi- 
tration, and  the  facts  bearing  thereon,  the  argu- 
ments aird  considerations  in  the  foregonig  Chapters 
have  establislied  :  — 

Chaptek  L-As  regards  the  user  of  the  waters  of 
Behring  Sea  and  other  waters  of  the  ^orth 
Pacific  up  to  the  year  1821— 

1    That  the  propositions  that  were  formulated 
on  p   36  of  the  British  Case  with  reference  to  the 
user  of  the  waters  of  Behring  Sea  up  to  tlie  year 
1821,  and  supported  by  the  evidence  cited  there- 
in have  not  been  displaced  by  any  facts  or  argu- 
ments produced  in  the  Case  of  the  United  States ; 
but   on  the  contrary,  that  the  further  exammation 
of  the  subject  estabhshes  that,  down  to   the  year 
1821     Russia    neither    asserted   nor  exercised   m 
the   non-territorial   waters  of  the  North  Pacific, 
includinc,   the    body   of    water    now    known    as 
Behring^Sea,  any  rights  to  the  exclusion  of  other 
nations. 

Chapter  IL-As  regards  the  Ukase  of  1821, 
and  the  circumstances  connected  therewith, 
leading  up  to  the  Treaties  of  1824  and 
1825— 

o    Tliat  the   concUisions   cLaimed  to  liave  been 
est'abUshed  in  the  British  Case,  as  stated  at  p.  58, 
are  fully  supported,  and  that  the  further  evidence 
which  has  been  adduced  clearly  shows  that    the 
Ukase  of  1821- the  first  and  only  attempt  on  the 
part  of  Eussia  to  assert  dominion  over,  and  restrict 
the  riahts  of  other   nations   in,  the  non-terntorial 
witerl  of  the  North  Pacific,  including  those    oi 
Behrino-  Sea-was  made  the  subject  of  immediate 
and  em>atic  protest  by  Great  Britain  and  by  the 
United  States.     That  thereupon  Paissi a   unequno- 
cally  withdrew  her  claims  to  such  exclusive  don.m- 
ion  and  control. 

[2491  ^  - 
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OfiAPTEU  III. — As  regards  the  question  whether 
the  body  of  water  now  known  as  Behring  Sea 
is  inchided  in  the  phrase  "  Pacific  Ocean,"  as 
used  in  the  Treaty  of  18i!5  between  Great 
Britain  and  Paissia — 

o. — (a)  That  tlie  Conventions  of  1824  and 
1825  declared  and  recofjnized  the  ricfhts  of  the 
subjects  of  Great  Britain  and  the  United  States  to 
navigate  and  fish  in  all  parts  of  the  non-terri- 
torial waters  over  vrliich  the  Ukase  purported  to 
extend. 

(b.)  That  the  body  of  water  now  known  as  the 
Behring  Sea  was  included  in  the  phrase  "  Paciiic 
Ocean,"  as  used  in  the  ^Treaty  of  1825  between 
Great  Britain  and  Russia ;  and 

(c.)  That  the  constructions  placed  on  the  term 
"  North-west  coast "  or  "  North-west  coast  of 
America"  in  the  case  of  the  United  States  are 
unsound. 

Chapter  IV. — As  regards  the  user  of  the  waters 
in  question  from  1821  to  1867 — 

4.  That  the  conclusions  claimed  to  have  been 
established  in  the  British  Case,  as  stated  at  p.  90, 
are  fully  supported  ;  and  that  the  further  evidence 
which  has  been  adduced  clearly  shows  that,  with 
the  growth  of  commerce  and  increase  of  trade 
subsequently  to  the  year  1821,  vessels  of  nations 
other  than  Russia,  without  let  or  hindrance,  fre- 
quented, traded,  and  fished  in  the  waters  of 
Behring  Sea ;  and  that  no  attempt  was  ever  m  ade 
during  the  whole  period  to  restrict  the  use  of  those 
waters  to  vessels  carrying  the  Russian  flag. 

CiiArTEii  V. — As  regards  the  question  what  rights 
passed  to  the  United  States  under  the  Treaty 
of  Cession  of  the  30th  March,  1867— 

5.  That  the  contentions  of  the  United  States  are 
based  upon  two  assumptions,  both  of  which  are 
entirely  erroneous. 

The  first,  that  prior  to  the  year  1867  Russsahad, 
in  fact,  excluded  the  vessels  of  other  nations  from 
Behring  Sea. 

The  second,  that  the  language  of  the  Treaty  of 
1867  describes,  and  purports  to  convey,  some 
special  rights  in  the  non-territorial  waters  of 
Behrinfif  Sea. 

As  to  the  first,  the  considerations  contained  in 
the  first  four  Chapters  have  established  that,  prior 
to  1867,  Russia  had  not,  at  any  time,  excluded 
from  Hehring  Sea  the  vessels  of  foreign  nations. 
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As  to  the  second,  a  reference  to  the  hinguage 
of  the  Treaty — which  is  set  out  at  pp.  91  to  94  of 
the  British  Case— shows  that  Eussia  was  conveying 
territories  which  were  then  admitted  to  form  part 
of  the  Russian  Empire,  but  with  no  more  than  the 
ordinary  territorial  rights. 

Chapter  YI. — As  to  the  question  whether  the 
United  States  has  any,  and  if  so,  what 
right  of  protection  or  property  in  the  lur- 
seals  frequenting  the  Islands  of  Behring  Sea, 
when  such  seals  are  found  outside  the 
ordinary  3-mile  limit — 

(a.)  That  the  authorities  cited,  and  arguments 
brought  forward,  stipport  the  proposition  that  the 
sole  right  of  the  Unite  1  States  in  respect  of  the 
protection  of  seals  is  that  incident  to  territorial 
possession,  including  the  right  to  prevent  the  sub- 
jects of  other  nations   from  fishing   in  territorial 

waters. 

(6.)  That  the  United  States  have  not,  nor  has^ 
any  citizen  of  the  United  States,  any  property  in 
fur-seals  until  they  have  been  reduced  into  pos- 
session;  and  that  the  property  so  acquired  en- 
dures so  long  only  as  they  are  retained  in  con- 
trol. 

(c.)  That  an  examination  of  the  Colonial  and 
foreign  laws  referred  to  in  the  United  States'  Case 
shows  that  international  usage  in  no  way  esta- 
blishes, and  in  no  instance  sanctions,  the  principle 
asserted  by  the  United  States,  but.  on  the  contrary, 
confirms  the  followhig  propositions  at  p.  160  of  the 

British  Case : — 

"  The  right  of  the  stibjects  of  all  nations  to  navi-  - 
gate   and  fish  in  the  non-territorial  waters  of  the 
sea  now  known  as  Behring  Sea,  remains  and  exists 
free  and  unfettered ;  and  cannot  be  limited  or  in- 
terfered with,  except  with  the  concurrence  of  any 

nations  affected. 

No  regulations  affecting  British  subjects  can  be 
estabhsh'ed  for  the  protection  and  preservation 
of  the  fur-seal  in  the  non-territorial  waters  of 
Behring  Sea  without  the  concurrence  of  Great 
Britain." 

Chapter  VIL— As  regards  the  allegations  of  fact 
put  forward  by  the  United  States  in  connec- 
tion with  Point    5    of  Article  YI,  it  is  sub- 
mitted— 
Section  I.— That  no  grounds  exist  to  justify  the 

application  to  the  fur-serJ  of  the  designation   of 
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land  animal,  when  admittedly  it  derives  its  entire 
sustenance  from  the  ocean,  and  passes  there  two- 
thirds,  if  not  more,  of  its  existence. 

Sectiox  IL— That  there  is  no  just  ground  for 
the  contention  that  the  seal  is  domestic  in  its 
habits. 

Section  III.— That  tlie  assertion  that  the  fur- 
.-seals  resorting  to  the  Commander  and  Pribyloir 
Islands  form  two  entirely  and  rigidly  separated 
■'•herds"  has  been  shown  to  be  erroneous 

That,  on  the  contrary,  the  facts  ascertained  from 
a  large  ])ody  of  testimony  establish  that  the  fur- 
seals  which  breed  upon  the  islands  on  both  sides 
of  Behrino-  Sea  interminorle 

Section  IV.— That   there  is  no  just  ground  for 
regarding  the  Pribyloff  Islands  as  the  ''sole  home 
-or  habitat  of  the  fur-seals  which  generally  resort 
there  for  breeding  purposes.     That,  having  regard 
to  the  large  proportion  of  the  year  during  which 
they  frequent  other  coasts  and  other  waters,  and 
the  fact  that  the  whole  of  their  food  is   obtained 
from   the    open    sea,   no   claim  to    treat   them    as 
property  or  as  a  "  natural  product  of  the  soil  "  can 
be  supported  on  the    ground    that    for  a  limited 
portion  of  the  year  they  frequent  the  shores  and 
territorial    waters    of    the    Pribyloff    Islands    for 
breeding  purposes. 


CONOLUSIOK 
The  above  propositions,  which  are  supplemental 
to  those  stated  in  Chapter  X  of  the  J3ritish  Case, 
demonstrate,  in  the  submission  of  Her  Majesty's 
Government,  that  the  five  points  staled  in  Article 
VI  of  the  Treaty  of  Arbitration  must  be  decided 
in  favour  of  the  contention  of  Great  Britain,  and 
that    the    United   States    have    wholly   failed    to 
establish    any    exclusive    right    of    protection    or 
property  in   the  fur-seals  frequenting  the  islands 
of  the  United  States  in  Behrnig  Sea,  when  found 
outside  the  ordinary  3-mile  limit;  that  the  subjects 
of  Great  Britain  have,  in  common  with  those  of 
all  other  Powers,  the  right    to  navigate  on,   and 
hsh  in,  the  non-territorial  waters  of  Behring  Sea ; 
and    that  any   reariclions  upon  these  riglus  can 
only  be  imposed  with  the  consent  and  concurrence 
of  Great  Britain. 
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PART  11. 


CHAPTER  IX. 


General     Considerations      affecting     the 
Question   of  Eegulations. 


IT  is  necessary  in  approaching  the  consideration 
of  the  question  of  Regulations  (if  any  are  to  be 
made)  to  recall  its  relation  to  the  five  points 
raised  by  the  YIth  Article  of  the  Treaty,  bearing 
in  mind  that  it  is  only  in  the  event  of  those  five 
questions  having  been  so  determined  as  to  render 
the  concurrence  of  Great  Britain  necessary  that 
the  authority  of  the  Arbitrators  as  to  Regulations 

arises  (Article  YII). 

What,  then,  does  that  determination  involve? 
It  involves  the  recognition  of  the  proposition  that 
Behring  Sea  is  to  be  regarded  as  a  sea  open  to 
the  commerce  and  to  the  fishermen  of  the  world, 
and  that  the  United  States  have  no  exclusive 
right  of  protection  or  property  in  the  fur-seals 
frequenting  the  islands  of  the  United  States  in 
]3ehrin<'  Sea  when  such  seals  are  found  outside 
the  ordinary  3-mile  limit. 

It  follows  that  tlie  rights  and  interests 
of  the  United  States  in  fur-seals  frequenting  such 
islands  do  not  differ  from  the  rights  and  interests 
of  anv  other  portion  of  mankind,  except  in  so  far 
as  ihe  territorial  possession  of  those  islands  by  the 
United  States  gives  to  their  nationals  the  ex- 
clusive right  of  ca])ture  in  territorial  waters,  and 
the  advantages  derived  from  the  fact  that  the 
seals  congregate  in  large  numbers  on  those 
islands,  thereby  giving   the  opportunity  for   their 

slaughter. 

In  the  next  place,  it  is  to  be  remembered  that 
the  object  of  Regulations  (assuming  any  Regula- 
tions to  be  made)  should  be  the  ])reservation 
of  the  fur-seal  industry  for  the  benefit  not  of  the 
United   States  alone,  but  of  all  those  who  may 
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„ ,,  p„f,>.u.  »  ,.»..=  .1.1.  i...i.....i  i»  — 

,l,,m   to    .1.1    ..•..«..'■•   »'   ""   ""' 

:  d  S  veJ.,  uniust  and  also  ineffecUve    ,r 
Object  in  view,  .a.ne'.y,  tl,e  vreserrat.on  of  seal 

'''it  will  be  shown  later,  that  the  action  of  the 
leieer«Pon  the  islands,  both  as  to  times,  methods 

-----' ^'tr^n^nrra—^ 

It  is  snbmitted,  therefore,  that  no  EeguUUons 

1  ■     .    to    Dela.n.-   scalinsj   oi'-H'   o"S*"    '°    ^^ 
applying    t<,    pUa^u  ^^^   ^^^^^^^ 

formulated    nnless   and   nnUl 

of  America  have  established  proper  and  effects e 

fip.™lations  appUcable  to  the  islands. 
'^£:ise,\leres„U  would  be  that  the  I^g^ 

tions  wonld  restrict    pelagic    sealing    bv   B  i.     i 

Ibiects    for   the    benefit   of  the   Lmted   S.a.es, 

:E    leaving   the   action   of  their   natio.^  in 

territorial    waters    and   on    the    islands    withont 

"tfithirther  follows  that  any  Kegulatioiis,  to 
be  a  once  W^t  and  eifective,  must  bind  all  who 
have  the  right  to  resort  to  Behring  Sea  m  pursuit 

of  fur-seals.  r  .i  „  VTTil, 

T   „   t.,  the  exuress   terms  of  the   Vmii 
According   to  the  eipit  ,f  .!,„  irbi- 

Article  of  the  Treaty,  the  authority  of  J.e  Aibi 
tlrs  as  to  concurrent  Eegulations  is  confined  to 
ululations    outside   the   jurisdic.iona    lunits   o 
Irrespective  Governments  of  Great  Bntam  and 
the  Vnitcd  States  of  America. 

1,  is  clear  that  such  Eegulatious  wonld  requue 
domestic  legislation  by  Great  lintam  and  the 
ti:^  .tat.  respectively  to  nia.e  t  ,em  ni  nig 
nn  their  respective  nationals,  but  that 
Test  h'^^lation  by  Great  Britain  cou^^^ 
"tlie    -.ionals    of    the    United     States    of 
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-A-merica,  neither  couM  i„„-  ,    • 

States  of  America  bM    f        ""  ""'  "'^  ^'"'^«' 
Britain.  "'^   *«  "''"ona!,  of  Great 

Equally   obvious  is  it   that    ,I      ,     • 
neither  country  couW  hinr ,  ''°'''^"«"   "^ 

other  country.  '"'^  "'^  ■'"Ejects  of  any 

It  would  therefore  t^^ 
Chile,   Gern,any:t,,»aXV'- -«-^'^  of 
any   other  Power    to  rfl.         '      '      "'""'  °'-  of 

pointed  in  that  <^  tionrr""^^  '"'  '"^''-' 
'^^^ing  industry  at  t^rirri:"^^^--! 
and  under  circumsf^n.      •        '  ^  ^  ^^""er 

-i' would  be srtVr'^^^^^ 

^"tain  and    of  the  ti    d    sLt       t  °' *'"'^' 
respectively.  ^    "'^'^'^    o^  America 

Th»f  ,1.      J,      "^^^Pective  mterests. 
•that  the  adhesion   of   other  P.-„       , 
regarded  by  Great  Prito-        f       ^'^^  ''"^  ^een 

of  AmericaLrp^clt til   f  '''''''  ''^'^^ 
the   concluding  word?:    trTlIth^f  °""  '' 
the  Convention,  in  which  "Th     n    ^     Article  of 
Parties  further;oret;t  to  e'o!"    ''°"'^^'"'"= 
ing  the  adhesion  of  other  Pow      ^  ^'''''  '"  ''''=■"- 
tions."  ''  ^"^"'■•^  to  such  Eegula. 

as  theArbiSrnSttr  °^  ^^^"'^'--" '^ 

proper;  and  it  is  Xtt:hTt"'^"^^^ 
enforce  concurrent  Tl.     i  "  "'"^  ^"'l  'o 

dictional  liX  :    1*7-""^'"^  "'^  J"-- 
States  of  America  w      .  ""  '"''  '^«  United 

npon  their  re:Sv?:  tiZ  I^  ^T^  ""^'"^' 
only,   would    tend    to    n!  "P™  "'^'" 

P-ote   the   adhesi:   oTlrT    ''"'    '° 
future.  ^^"^    -Po^ei's  m  the 

pretlTdXtlt  toT  n-'^'-'""^  -  '°  ^« 
-meintoopefaU?;    ^rtlTf^^^'^'^^''. 
oi-  a  Convention,   at  wh"h  al    tb     p"""  •''''•^' 

rr::^ 'fo^r^hT  :7^^' -  « 

"a^-ofali:^*--^^- 
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or    that   they  should    be   conditional   upon  the 
adhesion  of  such  other  Powers. 

It  is  further  submitted  that,  in  view  of  the  great 
international  interests  involved,  it  is  fitting  that 
the  United  States  of  America  should  express 
their  willingness  to  frame  proper  and  just  con- 
current Eegulations  applicable  to  the  islands  and 
their  territorial  waters. 

The  position  here  taken  on  the  part  of  Great  British  Case,  p.  9. 
Britain  is  that  already  taken  in  the  original  Case. 
It  is  there  stated  : — 

<'  Finally,  that  while  Great  Britain  has  from  the  first 
Btrenuously  and  consistently  opposed  all  the  foregoing 
exceptional  pretensions  and  claims,  she  has  throughout 
been  favourably  disposed  to  the  adoption  of  general 
measures  of  control  of  the  fur-seal  fishery,  should  these 
be  found  to  be  necessary  or  desirable  with  a  view  to  the 
protection  of  the  fur-seals,  provided  that  such  measures 
be  equitable  and  framed  on  just  grounds  of  common 
interest,  and  thai  the  adhesion  of  other  Poivers  be  secured 
as  a  guarantee  of  their  continued  and  impartial  execu- 
tion." 

For    the    correspondence   on    this    point,    the  United  States' 

Arbitrators      are     respectfully    referred    to    the  ^^^^:  '^PP?"^'^; .  ^ 

.  -^  vol.  1,  pp.  339-345 

Appendix   to  the  United  States'  Case. 

A   claim  is  made  in  the    concluding  words  of  United  States' 
the   United    States'   Case    that  such  Eegulations 
be— 

'•'  prescribed  by  this  high  Tribunal,  as  will  effectually 
prohibit  and  prevent  the  capture  anywhere  upon  the 
high  seas  of  any  seals  belonging  to  the  said  herd." 

Her  Majesty's  Government  respectfully  protest 
Ihat  no  power  to  impose  on  the  Contracting  Parties 
a  total  prohibition  of  pelagic  sealing  is  conferred 
on  the  Tribunal  by  the  Arbitration  Treaty,  whether 
the  assent  of  other  nations  be  or  be  not  made  a 
condition  of  such  prohibition. 

Article  VII  empowers  the  Arbitrators  to — 

"determine  what  concurrent  Regulations  outside  the 
jiu-isdictional  limits  of  the  respective  Governments  are 
necessary,  and  over  what  waters  such  Regulations  should 
extend." 

The  power  thus  conferred  relates  to  the  only 
area  in  dispute,  viz.,  the  waters  of  Behring  Sea 
eastward  of  the  line  of  demarcation  specified  in 
the  Treaty  of  Cession  of  18G7,  and  excludes  the 
supposition  that  prohibition  could  have  been  in- 
tended. 
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The  object  of  Kegulations,  a^  laid  down  in 
Article  VII,  is  "  the  proper  protection  and  pre- 
servation of  the  fur-seal ; '"  not  its  reservation  for 
the  United  States'  Government  and  their  lessees. 

The  correspondence  which  resulted  in  the 
Arbitration  Treaty  shows  that  the  construction  of 
that  Treaty  now  relied  on  by  Great  Britain 
accords  with  the  intentions  of  both  Powers  at  the 
time  its  provisions  were  framed.  ^Ir.  Blaine,  in 
his  despatch  of  the  17th  December,  18 'JO 
says : — 

United  States'  «  xhe  President  will  ask  the  Government   of  Grea 

Lase,  Appendix,      -p  .     . 

vol.  i,  p.  284.  -ontam  to  agi-ee  to  the  distance  of  20  marine  leagiies — 

within  which  no  ship  shall  hover  around  the  Islands  of 
St.  Paul  and  St.  George,  from  the  loth  Mavto  the  15th 
October  of  each  year.  This  M-ill  prove  an  effective  mode 
of  preserving  the  seal  fisheries  for  the  use  of  the  civilued 
u'orlcl —  .  .  .  The  United  States  desires  only  such  con- 
trol over  a  limited  extent  of  the  waters  in  the  Behrin^' 
Sea,  for  a  part  of  each  year,  as  will  be  sufficient  to  in- 
sui-e  the  protection  of  the  fm--seal  fisheries.'' 

The  writer,  after  proposing  the  five  question?, 
which,  with  modifications  in  the  third  and  fifth, 
are  now  embodied  in  Article  YI,  proceeds :  — 

Ibid.  p.  286  '  Sixth.  If  the   determination  of  the  foregoing  ques- 

tions shall  leave  the  subject  in  such  position  that  the 
concim-ence  of  Great  Britain  is  necessaiy  in  prescribing 
Regidations  for  the  kilhng  of  the  fur-seal  in  any  part  of 
the  watereof  Behring  Sea,  then  it  shall  be  further  deter- 
mined :  — 

"  First,  how  far,  if  at  all,  outside  the  ordinaiy  terri- 
torial hmits  it  is  necessary  that  the  United  States  shovJd 
exercise  an  exclusive  jurisdiction  in  order  to  proteet  the 
seal  for  the  time  Hving  upon  the  islands  of  the  United 
States,  and  feeding  therefrom. 

"Second,  whether  a  closed  season  (dining  wliich  the 
killing  of  seals  in  the  waters  of  Behiing  Sea  outside 
the  ordinaiy  territorial  hmits  shall  be  prohibited)  is 
necessary  to  save  the  ee^l-fishing  industry,  so  valuable 
and  important  to  mankind,  from  deterioration  or  destruc- 
tion.    And,  if  so, 

"  Thii-d,  what  months  or  parts  of  months  should  be 
included  in  such  season,  and  over  what  Avaters  it  should 
extend," 

Tlie  iMarquis  of  Salisbuiy  in  a  letter  to  Sir  J. 

Pauncefote,     dated     the    21st  February.     1891, 

which  contains  his  answer  to  Air.  Blaine, 
says  : — 

Ibid    V  "^94  "Her  Majesty's  Government  have  no  objection  to  refer 

the  general  question  of  a  close  time  to  arbitration,  or  to 
ascertain  by  that  means  how  far  the  enactment  o+"  such 
a  provision  is  necessaiy  for  the  preservation  of  the  seal 
species ;  but  such  reference  ought  not  to  contain  Avords 
[249]  y  •> 
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appearing-  to  attribute   special  aud  abnormal  rights  in 
the  matter  to  the  United  States." 

In  a  letter  from  Mr.  Wharton  to  Sir  J.  Paiince- 
fote,  dated  the  25th  June,  1891,  this  passage  is 
quoted,  and  the  writer  adds  : — 

''  I  am  now  directed  by  the   President  to  submit  the  United  States' 
following-,  which  he  thinks  avoids  the  objection  urged  by  ^^^^'  ^PPjnd'^^. 
Lord  Salisbury."  vo  .  i,  p. 

Then  follows  the  clause  which  now  forms 
Article  VII  of  the  Treaty. 

Lastly,  it  is  to  be  remembered  that,  if  protec- 
tion is  to  be  given  to  which  the  United  States  has 
now  no  legal  right,  and  if  such  protection  involves 
injury  to  the  existing  legal  rights  of  Great  Britain, 
the  question  must  arise,  as  to  the  terms  and 
conditions  upon  which  such  protection  should  be 
afforded. 

Subject  to  the  foregoing  observations,  the  scheme 
and  scope  of  any  Eegulations  outside  the  jurisdic- 
tional limits  of  the  representative  Governments 
might,  it  is  submitted,  embrace  the  following 
subjects,  or  some  of  them : — 

The  maintenance  of  a  zone  of  protected  waters  British  Commia- 
,  ,,      ,         ,.        .  ,       ,  sioners'  Report, 

round  the  breedmg  islands.  §  155  (j). 

The  provision  of  a  close  season.  Ibid.,  §  155  (c). 

Provision  that  no  sealing-vessel  shall  enter 
Behring  Sea  in  each  year  before  a  given  date. 

Prohibition  of  the  use  of  rifles  in  shooting  seals 
at  sea. 

Prohibition  of  nets  as  a  means  of  capture  at 
sea. 

Provision  that  all  sealing-vessels  shall  be 
licensed,  and  shall  carry  a  distinctive  flag. 

On  the  other  hand,  in  order  that  Eegulations  of 
this  nature,  or  any  other  Eegulations,  may  be 
effective  for  the  proper  preservation  of  seal  life,  it 
is  necessary,  in  the  opinion  of  Her  Majesty's 
Government,  that  Eegulations  should  be  enforced 
by  the  United  States  on  the  breeding-islands  deal- 
ing with  the  following  subjects  : — 

Limitation  of  the  number  of  seals  to  be  killed 
in  each  year,  such  limit  to  be  subject  to  periodical 
review  by  independent  Government  agents,  having 
regard  to  the  actual  condition  of  the  breeding- 
islands. 

Effective  provisions  to. prevent  raiding  and  dis- 
turbance upon  the  islands. 

And  such  subsidiary  provisions  as  may  be  con- 
sidered necessary  for  the  effective  carrying  out  oi 
these  suirrrestions. 
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Britisli  Commis- 
sioners' Report, 
para.  132. 


Ibid...  para.  137. 


,-  .,  ,,  s«,os'  In  the  United  Suites'   Case,  four   proposals  for 

C^L^V-  253  --.ie-l.  ..  ^  lijjiited  prohibition  ■   are  separately  discussed, 

and  each  in  turn  is  discarded  as  useless.     By  the 
term  "limited  prohibition,"  it  is  probably  intended 
toldesicruate  the  "  concurrent  Regulations '    men- 
tioned °in  the  Treaty  of  Arbitration,  but,  as  has 
already  been  shown,  prohibition  is  not  regulation. 
The"  main    argument    of    the   United  States  is 
based  on  the  assumption  (shown  to  be  erroneous) 
that  the  decrease  of  seals  on  or  in  the  neighbour- 
hood    of    the   Pribyloff    Islands    is     attributable 
entirely   to   pelagic  sealing,   and   on  the  further 
assumption  that  Kegulations  should  be  framed  m 
the  sole   interest  of  the  owners  of  the  Pribyloff 

Islands.  ^  .  .  ^    n 

It  is  shown  in  the  Eeport  of  the  British  Com- 
missioners that  no  single  measure  or  precaution 
is  in  itself    equally   appropriate   to   the   seyeral 
modes  of  taking  seals,  or   separately  capable  of 
affording  adequate  safeguards  in  the  interests  oi 
seal  Ufe      But   it   is  further    shown   that,  by  a 
iudicious  combination  of  checks  of  yarious  kinds, 
an  efficient    system   of  control    may  readdy  be 
estabUshed,  so  as  to  embrace  the  whole  industry 
based  upon  the  taking  of  fur-seals,  and    readdy 
adaptable  in  its  nature  to  yarying  circumstances^ 
The  method  adopted  in  the  Case  of  the  United 
States   of    discussing  and  condemning  separately 
certain  measures   apphcable  to  sealing  at  sea  is 
insufficient  and   inconclusiye.      No    doubt  total 
prohibition  of  pelagic  sealing  would  be  fayourable 
to  the  owners  of  the  Pribyloff  Islands  as  leaymg 
them  unaffected,  whUe  disposing  of  the  competi- 
tion  of  their  riyals  (the  sealers)  on  the  high  seas; 
but  such  prohibition  would  be  manifestly  unjust 
to  the  other  interests  concerned. 

It  is  therefore  scarcely  necessai-y  at  tins  stage 
to  foUow  in  any  detail  the  arguments  adyanced  m 
the  United  States'  Case  against  the  seyeral  modes 
of  regulation  there  selected  for  discussion,  or  to 
indicate  how  erroneous  are  the  grounds  on  which 
the  su^oested  regulations  are  there  condemned. 

Forlnstance,aclose  season  as  appUed  to  sea  mg 
at  sea  is  supposed  to  be  sufficienUy  condemned  by- 
pointing  out  that  differences  of  opimon  exist 
amongst  the  witnesses  as  to  the  time  of  year  which 

it  should  cover.  .  , 

A<^ain,   Professor  Hu^ey's  opinion  is   referred 

to  al  in  fayour  of  total  prohibition  of  pelagic 
rnit.d  States-  seaHng  ;  but  on  reference  to  his  statement  it  w. U 
C^e,  Appends,  ^^^,^  ,i.,,   ^^    ;,    careful  to  point    out    that, 

vol.  11,  p.  ^I'li. 
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under  the  circumstances  of  the  case,  total  pro- 
hibition is  impossible,  and,  to  use  his  own 
language,  is  "  out  of  the  question." 

The  proposition  that  a  protective  zone  should  See  ante,  p.  163. 
be   established    round    the    Pribyloff  Islands   is 
treated  as  an  absurdity,  although,  writing  as  late 
as  the   17th  December,  1890,  Mr.   Blaine  himself 
made  this  proposal  in  words  already  quoted. 


In  the  Case  of  the  United  States,  frequent 
allusions  are  made  to  the  opinions  expressed  in 
letters  by  certain  well-known  naturalists  as  to 
the  best  mode  of  preserving  and  protecting  the 
fur-seal.  The  method  in  which  these  opinions 
were  obtained,  and  the  data  upon  which  they 
were  based,  require  some  notice. 

In  Article  IX  of  the  Treaty  of  Arbitration  it 
is  provided  that — 

"  each  Government  shall  appoint  two  Commissioners  to 
investigate  conjointly  with  the  Commissioners  of  the 
other  Government  all  the  facts  having  relation  to  seal 
life  in  Behring  Sea,  and  the  measures  necessary  for  its 
proper  protection  and  preservation. 

•*  The  fom-  Commissioners  shall,  so  far  as  they  may  be 
able  to  agree,  make  a  Joint  Report  to  each  of  the  two 
Governments,  and  they  shall  also  report,  either  jointly 
or  severally,  to  each  Government  upon  any  points  upon 
which  they  may  be  unable  to  agree. 

"  These  Reports  shall  not  be  made  public  until  they 
shall  be  submitted  to  the  Arbitrators,  or  it  shall  appear 
that  the  contingency  of  their  being  used  by  the  Arbitra- 
tors cannot  arise." 

In  view  of  the  above  provisions,  and  particularly 
of  the  last-mentioned  one,  which  enjoins  the 
privacy  of  the  Reports,  the  British  Commissioners 
have  preserved  the  strictest  reticence  with  regard 
not  only  to  the  Joint  Report,  but  also  in  the 
matter  of  their  Several  Report,  and  have  not 
disclosed  in  any  way  the  conclusions  at  which 
they  have  arrived  on  the  various  points. 

However,  Dr,  C.  Hart  Merriam,  one  of  the 
United  States'  Commissioners,  has  submitted  to 
certain  naturalists  a  "  Circular  letter  "  bearino-  on 
the  subject-matter  prepared  for  the  consideration 
of  this  Tribunal. 

In  the  introductory  paragraph  of  his  "  Circular 
letter"  Dr.  Merriam  writes  as  follows,  dating 
from  Washington,  April  2nd,  1892  : — 

'•  Dear  Sir, 

"  The  Government  of  the  United  States  having  se- 
lected me  as  a  naturalist  to  investigate  and  report  upon 
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the  couditiou  of  the  fur-seal  rookeries  ou  the  Pribyloff" 
Islands  in  Belu'ing  Sea,  's\'ith  special  reference  to  the 
causes  of  decrease  and  the  measures  necessary  for  the 
restoration  and  permanent  preservation  of  the  seal  herd, 
I  ^^sited  the  PribylofF  Islands  and  made  an  extended 
investigation  of  the  subject,  the  results  of  which  are 
here  brieflv  outlined.'" 

And  in  the  concluding  paragraph  writes : — 

United  States'  "Having  been  selected  by  my  Govurument  solely  as 

Case  Appendix,  ^  natm-alist,  and  ha^-ing  investigated  the  facts  and  ar- 
'  '        rived  at  the  above  conclusions  and  recommendations 

from  the  standpoint  of  a  naturaHst,  I  desire  to  know  if 
you  agree  or  differ  "with  me  in  considering  these  conclu- 
sions and  recommendations  justified  and  necessitated  by 
the  facts  in  the  case.  I  shall  be  greatly  obhged  if  you 
will  favour  me  with  a  reply."' 

Ibid.,  p.  417.  No  mention  is  made  of  the  Agreement  entered 

into  by  tlie  Governments  of  Great  Britain  and  the 
United  States  in  respect  to  the  joint  character  of 
the  investigation  of  the  facts  of  seal  life  ;  and,  in 
the  absence  of  other  sources  of  information,  the 
naturalists  to  whom  these  explanations  were  ad- 
dressed would,  it  is  submitted,  naturally  assume  as 
correct  the  facts  stated  by  Dr.  Merriam. 

To  the  mere  fact  of  the  submission  of  the  ques- 
tions at  issue  respecting  the  fur-seal,  and  the 
methods  appropriate  for  its  preservation,  to  the 
judgment  of  well-informed  naturalists,  no  excep- 
tion can  be  taken.  But  on  examining  the  body 
of  the  "  Circidar  letter,"  it  is  found  to  be  a  precis 
of  the  more  important  conclusions  contained  in 
the  Several  Eeport  of  the  United  States'  Commis- 
sioners. It  thus  consists  of  a  series  of  assertions 
and  arguments,  some  of  which  are  in  direct  oppo- 
sition to  the  conclusions  and  opinions  formed  by 
the  British  Members  of  the  Joint  Commission,  and 
many  of  which  involve  assumptions  of  fact  which 
are  directly  controverted. 

Dr.  iMerriam  was,  at  the  time  of  .writing  and 
dispatching  this  Circular  letter,  well  aware  of  the 
diflferent  views  held  on  many  points  by  the  British 
Commissioners.  The  date  of  the  letter  is  nearly 
one  month  later  than  that  of  the  conclusion  of  the 
joint  Conferences  of  the  Commissioners. 

It  is  uimecessary  here  to  discuss  the  statements 
made  in  the  Circular  letter  itself,  as  they  are  con- 
sidered in  detail  in  other  parts  of  this  Counter- 
Case.  Neither  would  it  serve  any  good  purpose 
to  criticize  at  length  the  nature  of  the  repHes  pub- 
lished. 
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It  is,  however,  to  be  noted  that  several  of  the 
naturalists,  whose  replies  are  given,  do  not 
wholly  agree  with  the  conclusions  placed  before 
them. 

Thus,  Dr.  Alphonse  Milne  Edwards  does  not 
commit  himself  to  Dr.  Merriam's  conclusions  res- 
pecting the  required  inode  of  protection  of  the 
seals.  He  parallels  the  conditions,  very  appro- 
priately, with  those  affecting  migratory  birds.  In 
conclusion,  he  states  that  only  an  International 
Commission  can  lay  down  Enles  for  the  protection 
of  the  fisher3^ 

Dr.  Alfred  Nehring  points  out  that  the  pursuit 
of  the  fur-seal  in  its  southern  winter  quarters  may 
be  justified  on  the  ground  of  its  destructiveness  to 
fish. 

Professor  Robert  Collet  believes  the  matter  to 
be  one  for  an  International  Agreement  for  a  close 
time,  similar  to  that  in  force  respecting  the  seal 
fisheries  of  the  North  Atlantic. 

Dr.  Gustav  Hartlaub,  writing  apparently  with 
no  other  knowledge  of  the  matter  than  that 
afforded  by  Dr.  Merriam's  letter,  briefly  states  his 
agreement  with  its  general  conclusions,  but  regrets 
that  for  practical  reasons  the  prohibition  of  hunt- 
ing for  a  few  years  cannot  be  thought  of. 

Professor  Count  Tommaso  Salvadori  points  out 
that,  in  addition  to  the  eflJects  attributed  to  pelagic 
sealing,  he  believes  the  killing  upon  the  islands  to 
have  been  too  great. 

Dr.  Leopold  von  Schrenck  in  brief  terms  records 
his  full  agreement  with  the  statements  presented  to 
him. 

Dr.  Henry  H.  Giglioli  Hkewise  fully  agrees 
with  Dr.  Merriam,  but  takes  occasion  to  deplore 
the  kilUng  of  "  pups  "  on  the  islands,  which,  it 
will  be  remembered,  was  allowed  to  continue  till 
1891. 

Dr.  Eaphael  Blanchard  points  out  that  the  kill- 
ing of  young  males  on  land  requires  to  be  regu- 
lated and  severely  Hmited,  as  well  as  the  killing  at 
sea.  He  beHeves  the  matter  to  be  one  for  an 
International  Commission. 

Professor  Wilhelm  Lilljebord  and  Baron  A.  E. 
Nordenskiold,  point  out  that  the  protection  re- 
quired clearly  divides  itself  into  that  on  land  and 
that  of  seals  at  sea,  where  near  to  or  connected 
with  the  breeding  rookeries. 

Dr.  A.  von  Middendorf  states  that  international 
protection  is  necessary. 

Dr.  Emil  Holub  likewise  believes  that  protection 
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must  be  accorded  equally  at  sea  aud  on  the 
breeding-islands.  He  suggests  an  International 
Congress. 

Dr.  Carlos  Berg,  in  a  few  lines,  agrees  entirely 
with  Dr.  Merriam's  conclusions. 

The  statements  made  by  two  other  naturalists, 
to  whom  it  does  not  appear  that  Dr.  Merriam's 
"  Circular  letter  "  was  sent,  must,  in  conclusion, 
be  menti(med.  These  are  Professor  T.  H.  Huxley 
and  Dr.  P.  L.  ^clater. 

Professor  Huxley's  opinion  as  given  in  the 
Appendix  of  the  United  States'  Case,  constitutes  a 
fair  statement  of  conclusions  and  recommendations, 
such  as  may  well  have  been  based  on  the  published 
evidence  available  up  to  the  time  at  which  it 
was  written,  but  which,  of  course,  did  not  include 
the  Eeport  of  the  investigations  of  the  British 
Behring  Sea  Commissioners  or  other  later  evi- 
dence. 

Professor  Huxley  admits  the  manifest  rights 
of  British  and  all  other  sealers  at  sea,  and  of  the 
United  States,  on  the  Pribyloff  Islands.  He  points 
out  that  it  is  the  interest  of  both  parties  to  pre- 
serve the  seals,  but  that  even  the  concurrence  of 
both  Governments  would  be  insufficient,  as  this 
would  not  exclude  sealers  under  other  flags.  He 
suggests  that  a  Joint  Fishery  Commission  might 
be  established  to  deal  with,  and  make  laws  for, 
the  Pribyloff,  Behring,  and  North-west  Coast 
fisheries,  under  the  terms  of  a  General  Treaty, 
to  which  other  Powers  would  probably  agree. 

The  whole  tenour  of  the  statement  is  eminently 
practical,  endeavouring  to  deal  with  the  facts  of 
the  case  as  they  exist  and  must  be  met,  and  is  in 
this  respect  in  singular  contrast  with  the  schemes 
of  protection  and  control  which  are  prominently 
advocated  in  other  parts  of  the  United  States' 
Case. 
United  States'         j)j.^    Sclater's    affidavit    consists  of  three   short 

Case.  Appendix,  .  n  .•      i  .•  i 

vol.  i,  p.  411.       clauses  embracmg  many  theoretical  assertions,  and 
making  no  effort  whatever  to  deal  with  the  actual 
circumstances,  or  to  provide  a  means  of  control  of 
shore  and  sea  sealing,  both  of  which,  he  admits, 
,  must  be   regulated.       The    third  clause,  in  fact, 

shows  that  the  author  was  not  aware  of  the  actual 
character  of  the  manairement  of  the  breedino-- 
islands  and  mode  of  killing  there,  as  explained  in 
another  part  of  this  Counter-Case.  In  tliis  respect, 
it  is  in  accordance  with  the  similar  theoretical 
assertions  elsewhere  found  in  the  Case  of  the 
[249]  Z 
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United  States,  and  cannot  be   admitted  to  have 

more  weight  than  these 

TJpon  any  discussion  before  th^Tbu         V^^ 
the  subject  of  Begulations,  Her  ^^i^^ 
ment  will  reler,  if  necesssary,  to  a  Supp  em         y 
Report  of  the  British  ^o— onej:s  w  -h^ 

:-:irrM;:::te;— bythe 

31st  January,  1893. 

The  succeeding  chapters  have  been  preparedjn 
A      tl,,t   the  Arbitrators  may  be  put  m  posses 
order  that  the  Jiiu  ,     consideration 

,ion  of  the  true  facts  mater  al  to  the  cons 

:;r^l"aIi;2nslffactcontaine^^^^^^ 

Cat  of  the  United  States  -'^^ -f~  ^^Te 
sealing  and  the  management  of  the  .islands 

past. 


167 


COKSIDEKATION     OF     StaTEJIEXTS     PUT     FORWARD     BY 

THE  United  States  beard^g  upon  the   Ques- 
tion OF  the  necessity  for  Eegulations. 


CHAPTER   X. 


Dote  and  Amount  of  the  observed  Decrease  in 
the  Xumher  of  Seals. 


The  United  States'  Gosiestioxs. 

(1.)  United  States'  Case,  p.  164— 

"  Under  this  careful  management  of  the  United  States' 
Government  the  seal  herd  on  the  Pribilof  Islands 
increased  in  numbers,  at  least  np  to  the  year  1881." 

(2.)  United  States'  Case,  p.  165— 

"  From  tbe  year  1880  to  the  year  1884-85,  the  condition 
of  the  rookeries  showed  neither  increase  nor  decrease 
in  the  number  of  seals  on  the  islands.  In  1884,  how- 
ever, there  was  a  perceptible  decrease  noticed  in  the 
seal  herd  at  the  islands,  and  in  1885  the  decrease  was 
marked  in  the  migrating  herd  as  it  passed  up  along 
the  American  coast,  both  by  the  Indian  hunters  along 
the  coast  and  by  white  seal  hunters  at  sea.  Since  that 
time  the  decrease  has  become  more  evident  from  year 
to  year,  both  at  the  rookeries  and  in  the  waters  of  the 
Pacific  Ocean  and  Behrinsr  Sea." 
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<3.)  United  States'  Case,  p.  296— 

"  That  this  decrease  began  with  the  increase  of  snch 
pelagic  sealing,  and  that  the  extermination  of  this  seal 
herd  will  certainly  take  place  in  the  near  future." 

(4.)  United  States  Case,  p.  185— 

"  The  decrease  in  the  seal  hei-d  has  thus  been  propor- 
tionate to  the  increase  of  the  sealing  fleet." 


Summary  of  British  Kkplt. 

It  is  admitted  that  a  decrease  in  seals  on  and  about  the 
Pribyloff  Islands  has  occurred  as  a  result  of  excessive 
killing,  but  it  is  affirmed  that  the  date  assigned  by  the 
United  States  for  the  beginning  of  such  decrease  is  in- 
correct, and  that  the  amount  is  exacrgreratcd. 

The  decrease  had  reached  such  proportions  on  the  islands  as 
to  necessitate  new  measures,  in  order  to  obtain  the 
"  quota"  of  100,000,  as  early  as  1879  ;  and  its  progress 
had  hecome  stiU  more  marked  in  1883. 

The  decrease  began  long  before  pelagic  sealing  had 
assumed  any  importance,  and  before  any  pelagic  sealers 
had  entered,  or  even  approached  Behring  Sea. 

The  attempt  to  connect  the  date  of  the  fii'st  decrease  with  that 
of  an  increase  of  pelagic  sealing  fails,  evei  when 
examined  in  the  light  of  the  contentions  aivanced  by 
the  United  States. 

[249]  Z  2 
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No  trustworthy  numerical  data  exist  to  prove  tlie  amouul  of 
decrease  on  the  PribTloff  Islands,  and  the  evidence 
relied  on  by  the  United  States  to  prove  its  great  pro- 
portions is  incorrect  or  inconclusive. 

There  has  been  no  decrease  of  seals  at  sea  corresponding  with 
that  found  on  the  Pribyloff  Islands,  the  number  at  sex 
having  proportionately,  if  not  actually,  increased  in 
late  years ;  an  effect  probably  due  to  the  disturbance 
incident  to  killing  on  the  islands. 


From  the  quotations  given  above,  it  appears  to  The  United  States'  contentions  sum- 

be  affirmed  in  the  case  of  the  United   States  that  '''''''^'''^  ^^^  explained, 

the  seals  increased  in  number  on  the  Pribyloff 
Islands  under  the  control  of  the  United  States' 
Government  at  least  up  to  the  year  1881 ;    that  United  States' 

0&rS6       T)        164' 

from  the  year  1880  to  the  year  1884-85  the  number 

remained  stationary,  but  that  in  1884  a  decrease 

began,*  which  in  subsequent  years  continued  and 

became  greater ;  that  such  decrease  was  observed 

not  alone  on  the  Pribyloff  Islands,  but  also  at  sea 

generally ;  that  it  commenced  contemporaneously  Ibid.,  pp.  1(35, 166. 

with  the  increase  of  pelagic  sealing,  and   is  of  an 

exceedingly  great  and  alarming  character.  Ibid.,  p.  296. 

The  decrease  of  seals  upon  the  Pribyloff  Islands 
has  no  doubt  brought  the  whole  question  into 
prominence,  and  it  is  the  prospect  of  the  diminu- 
tion of  the  supply  of  seal-skins  which  has  stirred 
the  lessees  of  these  islands  to  agitate  for  the  inter- 
ference and  protection  of  the  Government  of  the 
United  States,  from  whom  they  derive  these  special 
rights. 

The  lessees  complained  of  the  operations  of 
pelagic  sealers,  and  attributed  the  decrease  of  seals 
observed  on  the  breeding  islands  entirely  to 
pelagic  sealing  ;  and,  in  consequence  of  these  com- 
plaints, the  United  States  endeavoured  to  put  a  stop 
to  pelagic  sealing  by  means  of  the  seizure  of  vessels 
on  the  high  seas. 

As  to  the  diminution  in  the  number   of  seals,  British  and  United  States'  Commis- 

the    British    and    United    States'    Commissioners  sioners  admit  decrease. 

agree  to  the  following  proposition  in  their  joint 
Eeport :  — 

"  We  find  that  since  the  Alaska  purchase  a  marked  Ibid.,  p.  309. 
diminution  in  the  number  of  seals   on  and  habitually 
resorting  to  the  Pribyloff  Islands  has  taken  place ;  that 
it  has  been  cumulative  in  effect,  and  that  it  is  the  result 
of  excessive  killing  by  man." 

In  endeavouring  to  arrive  at  the    true    causes 
of  this    diminution,  it    is    necessary  in    the    first 

*  The  dates  do  not  preL-i^aly  correspond,  but  are  given  by 
the  United  .States  as  Iuto  statod. 
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place  to  ascertain  correctly  the  date  at  which  the 
diminution  commenced,  and  the  amount  of  the 
diminution. 

Upon  this  point  the  conclusion  arrived  at  by 
the  British  Commissioners  is  expressed  in  their 
Eeport  in  the  following  terms  : — 


Bntish  Commissioners  believe  de- 
crease to  have  been  practically 
continuous  under  United  States' 
control. 


"  A   critical  investigation   of  the   published  matter, 

together  with  the  evidence  personally  obtained  from 

many  sources  and  an  examination  of  the  local  details  of 

British  Commis-  the   rookeries    and   hauling-grounds    on    the    Pribyloff 

sioners' Report,     igi^nds,  leads  us  to  beheve  that  there  has  been  a  nearW 
para.  57.  .     '  ...  .  . 

continuous     deterioration     in    the    condition    of    the 

rookeries  and  decrease  in  the  number  of  seals  frequent- 
ing the  islands  from  the  time  at  which  these  passed 
under  tlie  control  of  the  United  States,  and  that, 
although  this  decrease  may  possibly  have  been 
interrupted,  or  even  reversed,  in  some  specially 
favourable  years,  it  was  nevertheless  real,  and  in  the 
main  persistent." 


Decrease  on  Islands  serious  before 
pelagic  sealing. 


With  reference  to  the  attempt  made  in  the 
Case  of  the  United  States  to  connect  the  com- 
mencement of  the  observed  decrease  on  the 
islands  with  that  of  the  increase  of  pelagic 
sealing,  it  will  be  found  (in  addition  to  the 
general  evidence  of  deterioration  during  the 
earlier  years  of  the  United  States'  control),  that 
after  fixing  as  nearly  as  is  now  possible  the 
actual  date  at  which  the  scarcity  of  young  male 
seals  had  become  such  as  to  hamper  the  lessees 
in  taking  their  "  quota,"  the  British  Commis- 
sioners state  that  this  stage  in  decline  had  been 
reached — 


Ibid.,  para.  688,  "  before  the  pelagic  seahng  industry  had  attained  any 
considerable  development,  and  some  years  before  it 
could,  under  any  valid  hypothesis,  be  supposed  to  be 
accountable  for  any  such  result." 


Difficulty  in  taking  "  quota  "  on  the 
Islands. 


The  opinion  above  expressed  is  further  con- 
firmed by  the  examination  of  the  evidence  attached 
to  the  United  States'  Case,  and  also  by  the  inde- 
pendent investigations  of  Mr.  H.  W.  Elliott. 
Mr.  Elliott,  it  will  be  remembered,  was  sent  in 
pursuance  of  a  Special  Act  of  Congress  to  the- 
islands  in  1890,  to  ascertain  the  condition  of  the 
rookeries,  his  previous  investigation?  having 
specially  qualified  him  for  this  inquiry."^ 

*  It  will  be  further  remembered  that  the  Report  then  made 
by  Mr,  Elliott  has  never  been  published  by  the  United  States' 
Government.  The  extracts  in  British  Case,Appendix,  vol.  iii, 
"United  States  No.  2  (1891),"  p.  53,  are  those  given  from 
the  Report  in  tlie  "  Cleveland  Leader  and  Morning  Herald." 
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In  treating  of  the  causes  and  time  of  com- 
mencement of  the  decrease,  Mr.  Elliott  alludes 
both  to  excessive  killing  on  the  islands  and  to 
pelagic  sealing,  and  of  the  former  he  writes  as 
follows : — 

"  Wliy  is  it  that  we  find  now  only  a  scant  tenth  of  British  Case, 
the  numbers  of  young  male  seals  which  I  saw  there  in  u  ?t^^?  j^c7?   , 
1872  ?     When  did  this  work  of  decrease  and  destruction  j^q.  2  (1891)," 
so  marked  on  the  breeding-grounds  there,  begin,  and  P-  ^6. 
how  ?     This  answer  follows  : — 


"  (1.)  From  over-driving  without  heeding  its  warning 
first  begun  in  1879,  dropped  then  until  1882,  then 
suddenly  renewed  again  with  increased  energy  from 
year  to  year,  until  the  end  is  abruptly  reached,  this 
season  of  1890." 


Elliott  traces  this  difficulty  back  to 
1879. 


And  further  on  as  follows  : — 

"Had,  however,  a  check  been  as  slowly  and  steadily  Ibid.,  p.  57. 
applied  to  that  'driving'  as  it  progressed  in  1879-82 
upon  those  great  reserves  of  Zapadnie,  South-west 
Point,  and  Polavina,  then  the  present  condition  of 
exhaustion,  complete  exhaustion  of  the  surplus  supply 
of  young  male  seals,  would  not  be  observed — it  would 
not  have  happened." 

Prom  evidence  of  an  independent  character, 
the  British  Commissioners  also  show  that,  as 
earl}^  as  1879,  the  area  of  "driving"  on  the 
islands  had  to  bo  extended,  in  order  to  secure 
the  "  quota  ;"  and  as  early  as  1883   the   standard  British  Commis- 

.,  ^i-         IT,       11  -I      '  1        sioners'  Report, 

weight   ol    skms    had    to    be   lowered,    m   order    j^^.^  685. 
to  enable   the    "quota"   to   be   maintained.     On 
this    particular  symptom,    marking    a    stage 


Further  evidence  to  this  effect. 


m 


progressive 
writes  :  — 


decrease.     Dr.    H.     H.      Mclntyre 


"  After  1883  the  sizes  decreased,  and  have  constantly 

decreased   ever   since.       Last   year   [1887]    they   [the 

London  buyers]  sent  an  urgent  appeal  to  take  larger  H.  R.  50th  Cong., 

skins,  as  the  'sizes  were   running  down  ;    but  we  were  ri^^  0000'     ^i^i^^*^ 

.  ^0.  ocoo,  p.  lib. 

unable  to  respond,  and  during  the  present  season  the 

catch  averages  still  smaller  in  size." 

Further  facts  bearing  directly  on  this  point  will 
he  found  at  pp.  232,  233  of  this  Counter-Case, 
and  in  the  Eeport  of  the  British  Commissioners  British  Comruis- 

-  .  ,  .  1     .     •.   •  1  sionevs'  Report, 

on  this  subject,  so  that  it  is  unnecessary  here  to  paras.  094-803. 
follow  it  at  greater  length. 

In  the  endeavour  made,  in  the  Case  of  the 
United  States,  to  fix  the  whole  responsibility  for 
an  observed  decrease  of  seals  on  the  Pribyloff 
Islands  upon  the  pelagic  sealers,  the  arguments 
advanced   are    founded   on   so   long   a    train   of 


Admitted  reduction  in  standard  size 
of  skins  in  l-'^Ho, 


I 
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Decrease  in  seals  is  attributed  to 
pelagic  sealers  on  untrustworthy 
(lata. 


Brief  examination  of  these  data 


untrustworthy  data,  that  it  is  not  possible  here 
to  controvert  them  in  logical  order  without  passing 
in  review  nearly  all  the  topics  relating  to  seal  life 
which  are  dealt  with  in  this  Counter-Case.  The 
loss  of  seals  killed  at  sea  is  greatly  exaggerated 
and  hypothetical  figures  are  thus  arrived  at  for 
the  total  number  of  seals  killed  at  sea,  which,  as 
Pp.  187  et  seq  elsewhere  shown,  are  erroneous.  The  proportion 
of  females  and  the  percentage  of  those  which  are 
still  carrvino-  their  youncr  are  in  like  manner  ex- 
aggerated,  and  the  fact  that  no  corresponding 
decrease  of  seals  at  sea  has  occurred  is  ignored  or 
denied. 

In  order  to  understand  the  actual  character  of 
the  contention  now  advanced  on  the  part  of  the 
United  States,  it  is  necessary  to  bear  in  mind  the 
following  material  facts: — 

1.  It  is  alleged  that  the  seals  killed  upon  the 
PribvlofF  Islands  are  vouno-  males  onlv,  sav,  under 
varied  conditions,  males  of  from  3  to  5  A'ears  of 


Data  assumed  by  United  States 
imply  that  observed  decrease  must 
be  due  to  killing  some  years 
before  the  decrease. 


age. 


2.  It  is  asserted  in  the  case  of  the  United  States 
that  almost  all  the  seals  killed  at  sea  are  females, 
and  that  a  vast  majority  of  these  are  (to  the  south 
of  Behring  Sea)  gravid  females  and  (in  Behring 
Sea)  nursing  females. 

3.  It  has  been  shown  above,  and  is  elsewhere 
further  demonstrated,  that  the  decrease  on  the 
Pribyloff  Islands  had  reached  serious  proportions 
as  early  as  1879,  and  that  the  date  assigned  in 
the  Case  of  the  United  States  (1884),  on  the 
authority  of  retrospective  statements  only,  is 
erroneous. 

4.  It  is  further  shown  by  the  official  Eeports 
of  the  United  States,  that  the  decrease  observed 
and  complained  of  in  1879  and  in  following  years 
occurred  in  "  killable  "  voung  males. 

It  is  thus  apparent,  in  conformity  with  the 
position  assumed  in  the  Case  of  the  United  State* 
itself,  that  anv  scarcitv  of  seals  observed  on  the 
PribvlofF  Islands,  if  due  to  pelagic  sealing,  cannot 
have  resulted  from  the  killing  of  such  animals  at 
sea  in  the  same  year,  but  must  have  been  the  effect 
of  the  killino-  of  females  with  voiingf  or  of  nursing 
females,  three  or  four  vears  before  the  actual 
scarcity  of  "  killables  "  complained  of  on  the  islands 
became  manifest. 

Thus,  in  accordance  with  the  contention  now 
advanced  bv  the  United  States,  the  difficulty  in 
obtainincr  the  "  quota "  in  1884  must  not  be 
attributed   to   any  killing  at  sea  in  that  year,  but 
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must  have  been  consequent  on  such  killing  in  1881 

and  in  preceding  years. 

The  accuracy  of  statistics  of  seals  killed  at  sea  Statistics    in    United   States'   Case 

.     ,,      ^  ,.  ,,      TT   -i.  J  a.,  i  ^  •  4.  itself    show    that     allepred     first 

given  HI  the  Case  oi  the  United  States  is  not  con-  decrease  was  not  due  to  pelagic 

ceded  ;    but,    even   assuming  these   as    a  basis  of  seahng. 

-argument,  it  is  found  that  the  total  pelagic  catch  United  States' 
in  1879,   1880,  and   1881    averaged    but    13,200  <^^^««' P- ^6^- 
skins;  and,  as  shown  elsewhere,  the  first  pelagic 
sealing  within  the  limits  of  Behring  Sea  (by  the  British  Commis- 
United  States  vessel,  "San  Diego")  was  attempted  ^iouers;_ Report, 
in  1881,  while  it  was  not  till  1884  that  a  Canadian 
vessel  (the  "  Mary  Ellen  ")  first  entered  that   sea 
for  purposes  of  sealing. 

In  the  years  preceding  1879  the  whole  number 
of  seals  killed  at  sea  (still  employing  the  figures 
given  by  the  United  States)  had  been  compara- 
tively insignificant. 

Thus  the  diminution  in  "  killables "  claimed 
To  have  been  first  observed  on  the  islands  in  1884 
must  have  been  due  to  the  loss  of  at  most  6,600 
male  pups  in  the  years  1879,  1880,  and  1881.'" 
When  it  is  borne  in  mind  that  the  legal  "  quota  " 
upon  the  Pribylofi'  Islands  in  each  year  was 
100,000,  the  unfounded  nature  of  the  contention 
now  held  by  the  United  States  in  respect  to  the 
effect  of  pelagic  sealing  becomes  sufficiently  ap- 
parent. 

But    if    the   new    contention     alluded    to    (here  But  if  correct  data  be    employed, 

T  1      r  r    J-  •      \    •  tliis  becomes  still  more  obvious, 

accepted   merely  for   purposes    oi    discussion)    is 

discarded,  and  the  facts  disclosed  in  the  official 
Eeports  of  the  United  States  are  regarded  instead, 
the  extraordinary  character  of  the  accusation 
levelled  against  pelagic  sealing,  and  pelagic  sealing 
alone,  becomes  still  more  apparent.  These  facts 
show  that  the  difficulty  in  securing  the  "  quota  " 
on  the  islands  was  felt  as  early  as  1879,  or  at  a 
date  two  years  before  aiiy  vessels  had  entered 
Behring  Sea  for  purposes  of  pelagic  sealing.  If 
therefore  the  scarcit}^  of  young  males  then  apparent 
on  the  Pribyloff"  Islands  be  attributed  to  killing  at 
sea,  it  must  have  resulted  from  such  killing  in 
1875,  1876,  and  1877,  which  in  those  years  (as- 
suming the  figures  printed  by  the  United  States) 
amounted  only  to  1,646;  2,042;  and  5,700  seals 
in  all ;  and  this  entirely  outside  the  area  of  Behring 
Sea. 

It  musr  further  be  remembered  that  the  number 
of   skins    constituting   the    North-west    Catch  as 


*  This  is  on  the  assumption  that  all  the  seals  killed  at  sea 
-wei'e  gravid  females,  and  that  the  sexes  of  the  young  lost  were 
equally  divided  on  this  point  (see  pp.  200  et  seq.) 
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No  decrease  observed  at  sea. 


Reason  for  difierence  of  British  and 
United  States'  statistics. 


British  Commis 
sioners'  Report, 
Appendix  F, 
Table  (C),  p.  206 
See  p.  207. 


Date  of  decrease  fixed  in  the  United 
States'  Case  opposed  to  previous 
official  Reports. 

H.  R.,  51st  Cong 
1st  Sess.,  Ex. 
Doc.  450,  p.  41. 
Also  H.  R.,  50th 
Cong.,  2nd  Sess., 
Report  3833, 
p.  72. 


United    States'     estimate     of    the 
amount  of  decrease. 


stated  on  the  part  of  the  United  States  is  known 
to  include  all  skins  brought  by  vessels  to  Pacific 
ports,  and  that  of  these  a  considerable  proportion 
(particularly  in  the  earlier  years)  was  derived 
from  raids  made  upon  the  Kurile  and  Commander 
Islands.  Further,  that  the  scarcity  of  young- 
male  seals  upon  the  Pribyloff  Islands,  so  far  from 
establishing  general  decadence  in  seal  life,  has 
been  counter-balanced,  according  to  a  great  mass 
of  trustworthy  evidence,  by  an  increasing  abun- 
dance of  seals  at  sea. 

The  difference  actually  existing  between  the 
figures  given  for  pelagic  sealing  in  the  Case  of 
the  United  States  and  in  the  Report  of  the 
British  Commissioners,  results  chiefly  from  the 
absence  of  data  respecting-  the  catches  of  vessels 
sailing  from  United  States'  ports  and  engaging  in 
this  industry.  For  years  previous  to  1885, 
reasonably  accurate  approximations  exist  for  the 
catch  of  Canadian  vessels,  and  from  that  year 
onward  correct  statistics  are  available  for  these 
vessels.  The  wholly  untrustworthy  character  of 
the  information  available  in  respect  to  United 
States'  sealing  vessels  cannot  be  better  illustrated 
than  by  a  reference  to  the  data  supplied  for 
the  year  1892,  and  quoted  in  the  Eeport  of  the 
British  Commissioners.  Therefore,  the  general 
.  statement  given  by  the  British  Commissioners  is 
much  more  accurate  than  that  printed  on  the  part 
of  the  United  States,  which  has  nevertheless  been 
employed  above  as  a  basis  of  argument. 

It  must  not  be  forgotten,  in  this  connection, 
that  the  position  now  taken  and  the  dates  fixed 
in  respect  to  a  decrease  of  seals  by  the  United 
States  are  both  wholly  new.  As  late  as  1888, 
the  Special  Treasury  Agents  on  the  Pribyloff 
Islands  had  reported  a  continued  increase  of 
seals  there,  and  the  whole  of  the  evidence  now 
brought  forward  on  this  point  rests,  not  on 
the  contemporaneous  Reports  of  Agents,  but 
on  retrospective  affidavits  and  opinions  of  a  very 
late  date,  together  with  certain  observations 
on  the  islands  themselves,  made  in  1891,  which 
are  subsequently  referred  to. 

As  to  the  amount  of  the  decrease,  no  agree- 
ment appears  to  have  been  arrived  at  by  the 
Commissioners.  In  the  Case  of  the  United  States, 
the  "extermination"  of  the  seals  is  spoken  of  as 
being  a  certainty  in  the  near  future  under  the 
present  conditions,  so  that  it  may  be  assumed  that 
the  decrease  is  believed  to  be  very  great.  This  is, 
[249]  2  A 
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in  fact,  elsewhere  referred  to  in  the  Case  as  "  the 
enormous  decrease."  The  United  States'  Com- 
missioners write  : — 

*'  It  may  therefore  be  accepted  as  an  undisputed  fact    United  States' 
that  the  seal  population  of  the  islanda  is  greatly  below    Case,  p.  338. 
what  it  was  for  many  years," 

and  likewise  speak  of  proximate  "  commercial 
extinction "  under  the  present  conditions.  It  is 
proper  to  remark,  however,  that  the  United  States' 
Commissioners  state  their  belief  that — 

"most,  if  not  all,  of  the  pubHshed    estimates  of  the  Numerical  data  untrustworthy. 

number  of  seals  hitherto  found  on  these    islands  are   H.  R.,  51st  Cong., 

exaggerated In  short,  one  can  say  with  much    ^^^'  Sess.,  Ex. 

,..,,,,.  n  11  1         T>oc.  450,  p.  41. 

more  certainty  that  there  are  lewer  seals  here  now  than   j^igo'H.  R.  50th 

tive  years  ago  than  he  could  attempt  a  comparison  by    Cong.,  2nd  Sess., 

means  of  an  actual  or  rather  an  assumed  census,"  ^^nor,  o*>o' 

pp.  332,  3oo. 

The   numerical   statements   thus   repudiated  by  Explaining  the  exaggerated  esti- 

the   United   States'    Commissioners    are   those    of  mates  of  decrease, 

the  accredited  Agents  of  their  own  Government 
on  the  Pribyloff  Islands  ;    but  in  distrusting  these 
figures,  as  well  as  in  attributing  exaggeration  to 
the    former    estimates    of    number,    they    are   in 
accord   with     the    British     Commissioners,    who,  British  Commis- 
writing  of   the  islands    alone,  and   without   con-  parTs!^52  357^  3G8 
sidering   the   number  of  seals   met  with  at   sea,  ^^^  especially  365. 
say  :— 

"A  study  of  the  available  published  data,  made  in  Ibid.,  paras.  90,  91. 
connection  with  a  personal  examination  of  the  various 
breeding-grounds  themselves,  has  convinced  us,  how- 
ever, that  some,  if  not  all,  the  estimates  of  the  total 
number  of  seals  made  in  the  earlier  years  of  the  term 
of- the  Alaska  Commercial  Company  have  been  greatly 
exaggerated,  while  reports  made  in  1890,  however 
accurate  in  themselves,  have,  because  compared  with 
these  overdrawn  estimates,  exaggerated  the  amount  of 
the  decrease.  The  alarming  forecasts  as  to  the  condi- 
tion of  the  breeding  islands,  based  upon  reports  made 
in  1890,  have,  fortunately,  not  been  verified  by  the 
facts  in  1891,  as  personally  observed  by  us." 

It  is  important  to  note  that  in  1892,  so  far  from  Improvement  in  1892. 

there  being  any  continued  deterioration  of  the 
condition  of  the  "rookeries"  on  the  Pribyloff 
Islands,  the  observations  of  Mr.  Macoun  show  a  Appendix,  vol.  i, 
substa-ntial  improvement  and  an  increase  in  the  ^'  ^^^' 
numbers,  particularly  of  young  males,  which  had 
during  the  years  1890  and  1891  been  granted 
a  partial  immunity  from  the  enormous  draft 
hitherto  annually  made  upon  them  to  fill  tlie 
**  quota." 


I  ■> 


Other  means  of  estimating  decrease 
employed  by  United  States  also 
untrustworthy. 


Examination   of  the   facts    by   the 
respectiye  Commissioners. 


United  States' 
Case,  pp.  339-341 
Also  British 
Comraissioners' 
Report,  pp.  3S-i- 
387. 


Result  aniyed  at  by  British 
Commissioners. 

British  Commis- 
sioners' Report, 
paras.  377-395. 


In  the  absence  of  direct  numerical  data,  the 
United  States'  Commissioners  base  their  statements 
as  to  the  recent  and  great  decrease  of  seals  on  the 
Pribyloff  Islands  chiefly  upon  the  existence  and 
dimensions  of  what  they  call  the  '•  yellow-grass 
zone,"  or,  as  named  by  the  British  Commissioners, 
the  "  grass  limit."  A  rather  well-marked  zone  or 
limit  of  this  kind,  indicated  by  a  different  and 
shorter  growth  of  grass,  is  observable  about  most 
of  the  rookerv  or  breeding  grounds  of  the  seals,  as 
a  strip  differing  in  colour  from  the  rest,  and  extend- 
in<7  bevond  the  ed^^es  of  the  ground  in  actual 
occupation  by  the  seals  :  and,  further,  in  many 
places,  rocks  long  resorted  to  by  the  seals  have 
become  polished  on  the  angles  and  edges. 

The.se  features  attracted  the  attention  of  both 
the  British  and  United  States'  Commissioners,  and 
were  investigated  by  them.  In  order  to  support 
the  particular  contention  held  by  the  United 
States,  it  is  necessary  to  assume  that  the  seals  at 
one  and  the  same  time  occupied  the  ground  com- 
pletely to  the  outer  margin  of  the  *•'  grass  limit," 
and  that  this  occurred  within  recent  years.  It  is 
naturally  easy  to  find  natives,  and  others  who  have 
been  upon  the  islands,  and  have  only  Ir.tely  had 
their  attention  called  to  the  matter,  expressing 
opinion  that  this  was  the  case :  but  it  is  sub- 
mitted, in  view  of  the  facts  hereinafter  shown, 
that  evidence  of  this  kind  is  of  no  practical  value. 

The  whole  subject,  above  briefly  alluded  to,  has 
been  verv  carefully  studied  bv  the  British  Com- 
missioners,  and,  though  their  Eeport  must  be 
referred  to  for  details,  it  may  be  stated  that  they 
believe  the  "  grass  hmit "'  to  mark  only  the  maxi- 
mum average  range  of  oscillation  of  the  breeding 
rookeries,  and  show  that  it  is  often  reached  or 
passed  at  the  present  time,  particularly  during  the 
latter  part  of  the  breeding  season,  by  roving  masses 
of  seals.     Thev  write  : — 


Ibid.. 


parn. 


395.  "  It  may  therefore  be  stated,  in  concluding  the  con- 

sideration of  this  subject,  that  neither  the  extent  of  the 
seal-pohshed  rocks  nor  that  of  the  '  gi*ass  limits '  in  the 
yiciihty  of  the  breeding-grounds  can  be  tmsted  to  for 
the  purpose  of  giving  information  as  to  changes  in  area 
or  position  of  ground  occupied  by  seals  in  recent  years 
as  contrasted  with  that  at  present  occupied.  Far  ]e.?s 
can  it  be  taken  to  indicate  in  any  rehable  manner  the 
numerical  decrease  in  the  seals  in  these  years,  or  be 
accepted  in  place  of  the  annual  details  on  this  subject 
[249]  2  A  2 
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which  ail  iuteUigent  supervision  of  the  rookeries  would 
have  exacted  as  a  matter  of  prime  importance,  but 
which  are  unfortunately  wanting,  and  can  only  be  in 
part  supplied  by  incidental  allusions  or  collateral 
(Observations  which  have  been  preserved." 

Mr.  J.  M.  Macoun,  after  a  patient  and  scientific 
investigation  of  this  subject  in  1892,  has  reached 
conclusions  which  fully  bear  out  the  statement 
just  quoted.  After  detailing  his  observations,  he 
writes  : — 


Confirmed  by  observations  in  1892. 


"  When  on  the  islands  I  was  again  and  again  told  that  Appendix,  vol.  i, 
the  yellow  grass  marked  the  limit  to  which  seals  had  ^^'  '  ' 
reached.  Admitting  this  to  be  true,  there  is  no  way  of 
determining  Avhat  proportion  of  this  ground  has  been 
occupied  by  seals  at  one  time.  The  lichen-covered 
rocks  prove  that  much  of  it  has  been  deserted  by  them 
for  many  years,  while  there  are  other  parts  of  it  that 
exhibit  unmistakable  evidence  that  seals  have  been  on 
it  within  a  few  years ;  and  in  yet  other  cases  seals  were 
seen  in  great  numbers  in  1801  and  1892  hauled-out  to 
the  extreme  edge  of  the  ground  defined  by  yellow  grass, 
and  not  ii>  a  few  instances  a  long  way  beyond  it. 

"  "When  the  rookeries  on  St.  Paul  Island  were  last 
visited  in  September,  it  was  found  that  at  all  the  larger 
rookeries,  such  as  Reef,  Tolstoi,  and  Polavina,  the  seals 
had  hauled-out  as  far  as  there  was  anv  sio-ns  of  their 
ever  having  been  before,  and  in  many  cases  much 
farther :  photographs  showing  this  were  taken  at  all  the 
principal  rookeries." 


British  Commis- 


Another  matter  to  which    special  attention   is 

drawn  by  the  British   Commissioners,  in  respect 

to  the  whole   number  of  seals,  is    the    necessity 

of  taking  into  account  observations  made  at  sea, 

as  well  as  those  made  upon   the  breeding-islands, 

in  order  to  arrive  at  a  true  conclusion  respecting 

the  increase  or  decrease  of  seals  on   the  whole. 

They  state  that  attention  has  heretofore  been  too 

exclusively   given   to   the    islands    alone   in   this 

respect,  and  quote  much  evidence  of  a  general  pa^^^QS.  ^^°^ 

kind,  to  show  that  no  decrease  corresponding  with 

that  observed  on  the  islands  has  been  met  with  at 

sea.     They  have  also,  for  the  purpose  of  arriving  Ibid.,  paras.  223, 

at  greater  certainty  in  this  matter,  instituted  a 

comparison  of  the  actual  number  of  seals  taken  at 

sea  relatively  to  the  numbers  of   boats  and  the 

numbers  of  men  employed  for  five  years,  1887  to 

1891,  both  inclusive.      The  figures  thus  obtained 

show  a  practical  uniformity  in  catch  during  these 

years ;    though  at  the  same  time   nearly  all  the  Ibid.,  para.  399. 

evidence  shows  that  the  seals  are  yearly  becoming 


Observations  at  sea,  as  well  as  on 
islands,  must  be  considered  in 
judging  of  increase  or  decrease. 


Statistics  show  no  decrease  at  sea. 


n 
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British  Commis- 
sioners* Report, 
para.  407. 

Ibid.,  paras.  408- 
426.     See  also 
Evidence,  1892, 
Appendix,  Yol.  ii, 
pp.  140-156. 


Statistics  for  1892  indicate  an 
increase. 


Evidence  cited  by  United  States  to 
show  decrease  at  sea  throws  little 
light  on  the  question. 

United  States' 
Case,  pp.  169-172. 


more  wary  and  difficult  of  approach,  and  the  state- 
ments of  Indian  hunters  prove  that  they  usually 
keep  further  from  land  than  before. 

The  catches  made  by  Canadian  sealing  vessels 
m  1892,  as  compared  with  those  of  1891,  show  a 
decreased  number  of  skins  in  proportion  to  the 
number  of  vessels  employed.     This  circumstance 
IS,  however,  fully  accounted  for  as  a  result  of  the 
modus    Vivendi    of    1892.     Notwithstanding     the 
mor' .    Vivendi  of  1891,  a  considerable  prop°ortion 
one  catch  of  that  year  was  taken  in  Behring 
Sea,   but   in    1892    scarcely   any   of    the "  vessels 
entered  Behring  Sea,   and  it  is  known  that  the 
total  catch  in  the  eastern  part  of  Behring  Sea  did 
not  exceed  500  skins.     While  many  of  the  vessels 
returned  to  Victoria  on  being  notified,  and  thus 
curtailed  their  ordinary  sealing  season,  some  went 
across  to  the  Asiatic  side ;  but,  in  consequence  of 
the  time  consumed  in  the  voyage  over,  or  of  other 
circumstances,  the  catch  obtained  there  averaged 
much  less  than  that  made  in  the  eastern  part^  of 
Behring  Sea  in  1891,  being,  in  fact,  477  skins  per 
vessel  instead  of  677. 

If,  however,  the  effect  of  the  modm  vivendi  on 
the   catch   be   ehminated,  by  instituting   a   com- 
parison between   the  number  of   skins  taken  on 
the    eastern    side   of    the   North   Pacific   to   the 
south   of  Behring  Sea  alone,  in  1891   and   1892 
respectively,  the  catch  will  be  found  to  be  actuallj' 
greater   in    1892.     In   the    region   specified,   the 
average  catch  per  vessel  was,  in  fact,  419  in  1891 
but  rose  to  485  in  1892,  and  this  in  face  of  the 
employment    of    a   larger    number   of   Canadian 
vessels.      There    is,    therefore,    good    reason    to 
beheve  that  there  has  been  a  substantial  increase 
in  the  number  of  seals  met  with  at  sea  in  1892  as 
compared  with  1891. 

It;  will  be  noted,  that  nearly  all  the  statements 
quoted  in  the  Case  of  the  United  States  respect- 
ing the    scarcity  of  seals   on    the   open   sea,  are 
derived  from  Indians,  whose  knowledge  is  chiefly 
that  obtained  in    canoes   in    the  vicinity  of  the 
coast,  and   therefore    corresponds  generally  with 
that    given   by   similar  witnesses   to    the   British 
Commissioners,    and    affords   little,   if    any,   real 
information  as  to  the  general  abundance  of  seals 
at  sea. 

These  Indians,  inhabiting  the  coast  of  the 
continent,  are  in  most,  if  not  in  all  cases, 
necessarily  ignorant  of  the  enormous  annual 
slaughter  of  seals  made  on  the  breeding-islands ; 
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and,  for  this  reason,  the  fact  that  they  attribute 
any  scarcity  of  seals  observed  by  them  to  the 
acts  of  their  rivals,  the  pelagic  sealers  (of  which 
besides  their  own  hunting  ^they  are  alone  cog- 
nizant), must  be  accepted  with  great  reservation, 
as  evidence  respecting  the  effects  of  pelagic 
sealing. 

It  is  further  to  be  remarked,  that  the  evidence 
obtained  from  Indian  witnesses,  and  printed  in  the 
Case  of  the  United  States,  appears  to  have  been 
either  very  incorrectly  translated  or  very  imper- 
fectly set  down.  Thus,  for  example,  of  twelve 
Indians  examined  by  the  United  States'  Agents  at 
Barclay  Sound,  eight  have  since  been  examined  by  Appendix,  vol.  ii, 
Mr.  Sherwood,  and  on  important  points  contradict  PP-  14*^-1^^« 
the  statements  previously  attributed  to  them,  ^ 

The  greater  proportionate  number  of  seals  now  Methods  practised  on  the  islands 

met  with  at  sea,  as  compared  with   those  on  the  dnve  the  seals  to  sea. 

breeding-islands,  is  largely  explained  by  the 
disturbances  to  seal  life  incident  to  the  methods 
practised   on   the  islands ;   of   which  evidence  is  British  Commis- 

q noted  by  the  British  Commissioners,  and   it   is  sioners'  Report, 
^  . .,    ,        -^  '  paras.  427-446. 

said  that — 

"  the  general  effect  of  these   changes  in  habits  of  the 

seals  is  to  minimize  the  number  to  be  seen  at  any  one 

time  on  the  breeding  islands,  while  the  average  number 

to  be  seen  at  sea  is  at  least  proportionately,  though 

perhaps,  in  face  of  a  general  decrease  in  total  number    ifeid.,  para.  445. 

of  seals,  not  absolutely,  increased." 

It  will,  in  addition,  be   found,  that  in  the  large  Late  evidence  shows  increase  (or  no 

mass  of  testimony  collected  in  1892,  and  presented  decrease)  at  sea. 

in  the  Appendix  to  this  Counter-Case,  in  reply 
to  United  States'  contentions,  both  whites  and 
Indians  are  almost  unanimous  in  denying  the 
existence  of  a  decrease  of  seals  at  sea ;  and  that 
many  experienced  men  affirm  their  greater  abun- 
dance. That,  while  the  Indians  sealing  from  the 
coast  believe  the  seals  to  be  less  numerous  in 
proximity  to  the  shores,  they  attribute  this  in  part 
to  a  change  in  habits  resulting  from  persistent 
hunting,  in  part  to  the  absence  of  large  runs  of 
small  fish,  such  as  herrings.  When  small  fish  are 
abundant  on  the  coast,  the  seals  are  more  numer- 
ous, and  are  found  even  to  enter  the  inlets  and  General  conclusions  on  date  and 
bays  in  pursuit  of  such  fish.  amount  of  decrease  ot  seals. 

Finally,  in  reviewing  the  whole  of  the  facts  ahd 
evidence  collected  by  them  on  the  nature  and 
amount  of  the  decrease  in  the  fur-seals  of  the 
North  Pacific,  the  British  Commissioners  write 
that  they  are  led  to  believe — 

"  that  there  has  been,  in  the  main,  a  gi-adual  reduction  Ibid.,  para.  94 
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iu  the  total  volume  of  seal  life  in  tlie  North  Pacific, 
dating-  back  to  a  period  approximately  coincident  with 
the  excessive  and  irregular  killing  on  the  Pribyloff 
Islands  in  1867  to  186l>,  but  that  this  reduction  in  total 
volume  has  not  in  late  years  been  nearly  so  rapid  as  the 
observed  decrease  in  numbers  upon  the  Pribyloff  breed- 
ing islands  in  the  corresponding  years.'' 

So  large  a  part  of  the  Report  of  the  British 
CommissioneTS  is  devoted  to  the  subjects  included 
under  the  contentions  in  the  Case  of  the  United 
States,  which  stand  at  the  head  of  this  chapter, 
that  it  is  not  here  considered  necessary  to  give 
more  than  a  brief  abstract,  in  which  the  con- 
clusions arrived  at  occupy  the  principal  place. 
An  examination  of  the  Report  itself  is  respectfully 
invited. 

The  facts  observed  by  Mr.  Macoun  in  1892, 
tocrether  with  the  evidence  obtained  from  a  laro-e 
number  of  practical  and  experienced  sealers, 
further  tend  to  bear  out  the  conclusions  arrived  at 
by  the  British  Commissioners  in  every  respect. 

It  is  submitted  that  the  facts  above  stated 
demonstrate  that  the  commencement  of  the  de- 
crease of  seals  on  the  Pribyloff  Islands  had  been 
distinctly  observed  upon  these  islands  for  some 
years  before  pelagic  sealing  developed  to  any 
substantial  degree,  and  many  years  before  it  could 
have  had  any  practical  efi'ect  on  the  number  of 
killable  males  on  the  islands. 
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CHAPTEK  XI. 

Allegations  made  in  the  Case  of  the  United  States 
against  Pelagic  Sealing,  and  Replies  thereto. 

The  United  States'  Contentiois's. 
(1.)  United  States'  Case,  p.  174—         ,  ^^  the  seals 

herd." 

^^■^.?H?t~^1i^eiilI;;t  depleted, condition  of  the 
Alaskan  seal  herd  is  open-sea  sealing. 

(3.)  United  States'  Ca^^' P"  ^^^^^  ,  ,f  the  enormous  decrease 
"  Open-sea  sealing,  the  sole  caube  ui 

Lted  in  the  Alaskan  seal  herd  m  the  last  fev^  years 
"nd  wHch  threatens    its  extermination  m  the  near 
future " 

^'■'..Sou'Ssta  neTiloi-of  hunting  w..  iuWucea 
^whtt  bas  tec-n  the  great  cause  of  -kmg  prfag.-ea 
huuting  so  destnictive  and  wasteful  of  lite     tlie  use  oi 
fire-arms." 

<^isi^r;a^:9nS^^^^^^^ 

otSerds.  uuless  sueh  slaughter  be  d.scontmued. 

^^.^t^S^i^^s^^ol  sea.s  iu  the  waters  ot  the 

D  "b„  nV^n  aud  Bering  Sea  cannot  fad  to  produce 
Pacific  Ocean  and  Be  ^^^^    .^   ^^^   ^^^ 

Lmisntre  where  the  fur  seals  hare,  except  at  a  fe« 
Sities  become,  from  a  commercial  pomt  of  view, 
practically  extinct." 

^^•^^^^t^\ttt1maTe!\ier;fore,  is  placed  at  sixty-six  seals 
unsecured  out  of  every  100  killed  with  ^^^-^^^^^^^l' 
probability  is  that  the  percentage  lost  is  even  more. 

crare  females,  the  majority  of  which  are  either  preg- 
nant or  having  been  delivered  of  their  paps,  are 
the  sole  means  of  sustenance  for  their  offspring. 

(Q  \  TTnited  States'  Case.  p.  209—  -,      c  £     a    ■ 

^  -Thev  ahe  cows)  go  into  the  water  m  search  of  tood,  m 
order  tha?  thifmay  be  able  to  supply  their  offspring 
"^Uh  nourishment.  And,  as  has  been  shown  they  often 
To  from  100  to  200  miles  from  the  islands  on  these 
Excursions.  It  is  while  absent  from  the  rookeries 
feeding  that  they  fall  a  prey  to  the  pelagic  seal  hunter. 

(^0  )  United  States'  Case,  p.  212—  „     .       o      • 

^  ■''  When  sealing  vessels  began  to  enter  Bering  Sea  m  pur- 
suit  of  the%eal  herd  (1884-5)  at  that  same  period 
dead  pup  seals  on  the  rookeries  first  drew  the  attention 
of  the  residents  of  the  Fribilof  Islands." 

^'';?^^'^ld'90  ^e'!^;;.  of  the  seals  taken  are 
females ;  of  these  at  least  75  per  cent,  are  either  preg- 
nant or  nursing." 
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12.)  United  States'  Case,  p.  297 — 

"  That  pelagic  sealing  is  an  illegitimate,  improper,  and 
wasteful  method  of  killing,  is  barbarous  and  in- 
human in  its  immense  destruction  of  the  pregnant  and 
nursing  female,  and  of  the  helpless  young  therebv  left 
to  perish." 
(13.)  United  States'  Case,  p.  190— 

"The    White    hunter  ....  loses   a    great    many    seals 
Avhich.  he  kills  or  wounds." 
(1-i.)  United  States'  Case,  p.  15.3 — 

•■  It  is  a  conservative  estimate  to   say  that   such   hunters 
lose  two  out  of  every  three  seals  shot  by  them." 

SCMilAllY    OF     Bk1TI?H    RePLY. 

Pelagic  sealing  in  the  Xorth  Pacific  is  in  no  way  analogous  tn 
the  methods  employed  in  the  Southern  Hemisphere. 

The  method  of  killing  seals  ashore  on  the  Pribyloff  Islands 
are  similar  to  those  by  which  depletion  has  been 
brought  about  in  the  Southern  Hemisphere. 

The  actual  loss  of  seals  shot  at  sea,  due  to  the  sinking  of  the 
body  before  it  can  be  recovered,  is  very  small. 

The  number  of  fatallv  wounded  oeals  which  escape  capture  is 
also  very  small.  The  substitution  of  the  shot-gun  for 
the  rifle,  by  i-endering  clf-se  approach  to  the  seal 
necessary,  has  greatly  reduced  this  and  other  losse.*^. 

The  percentage  of  females  alleged  in  the  Case  of  the  United 
States  to  be  taken  at  sea.  is  greatly  exaggerated.  The 
statements  there  made  depend  chiefly  on  the  examin- 
ation of  cured  skins.  But  it  is  in  gene:-al  impossible 
to  distinguish  the  sexes  of  the  animals  from  which 
they  are  taken. 

The  killing  of  animals  of  the  female  sex  yielding  pi-odactsof 
cornmercial  value  is  not  per  so  reprehensible  ;  and  the 
larger  propoition  of  female  seals  found  at  sea  in  late 
Tca'rs  i.*-.  the  direct  result  of  the  exc?ssive  killing  of 
males  upon  the  breeding-islands. 

The  killing  of  gravid  or  nursing  females  at  sea,  in  common 
with  other  sources  of  loss  incident  to  pelagic  sealing 
is  much  exaggerated  in  the  Cose  of  the  United  States  ; 
but  the  killing  of  such  females  can,  and  should  be, 
obviated  as  fa^i-  as  possible  in  any  common  scheme  of 
Regulations  agreed  upon  for  the  s?al  fishery  as  a  whole. 

The  contention  that  young  seals  have  died  from  Etarvation 
upon  the  Pribyloff  Islands,  in  consequence  of  the 
killing  of  their  mothers  at  sea.  is  untenable,  and  it  is 
based'upDn  a  considerable  mortality  of  "  pups  "  on  St. 
Paul  Island  in  1S91.  The  death  of  young  seals  upon 
the  islands  during  the  breeding  season  has  long  been 
known  to  occur,"  and  has  always  heretofore  been 
explained  by  other  obvious  causes. 

The  circumstances  attending  the  mortality  of  young  seals  in 
1891  show  that  it  cannot  be  attributed  to  the  kilhng 
of  the  mothers  at  sea.  The  recurrence  of  an  equal 
mortalitv  in  1392,  when  practically  no  .seals  were 
killed  in"  Behring  Sea,  fully  confirms  this  conclusion. 

The  theory  advanced  in  the  Case  of  the  United  States 
respecting  the  cause  of  death  of  the  -  pups  '' ;  depends 
on  the  assumption  that  the  females  go  to  very  great 
distances  from  the  islands  in  seai-ch  of  food  whde 
suckling,  which  is  here  disproved  :  and  it  is  further 
denied  bv  the  best  authorities  on  the  fur-seal. 
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Before  discussing  the    main  contentions  of  the  No    parallel    can    legitimately    be 

^T   ■     T      n     .  '   .  1      •  T  -^        -n  drawn  between  the  slauo-hter  of 

United     States     as     to    pelagic     seahng,     it    will  seals  in  the  Southern  Hemisphere 

be    convenient    to    comment    upon    the    parallel  and  pelagic  scaling  in  the  North 

attempted  to  be  drawn  in  the  two  passages  last  ^^^  ^* 

above  cited  from  the  United  States'  Case,  between 
pelagic  sealing  and  the  results  of  sealing  in  the 
Southern  Hemisphere, 

The     destruction    of     seals    in    the    south    is  H"'^""'^ '"^^.^^o^'on . 

Case,  pp.  218,  29b. 

alluded  to  repeatedly  and  at  length  in  the  Case  ibid..  Appendix, 
of  the  United  States,  as  thouo-h  connected  in  some  ^P  •',?•«>  -^^ 

'  ^  et  passim. 

way  with  pelagic  sealing. 

In  view  of  the  attempts  thus  made  to  parallel 
the  conditions  and  probable  results  of  pelagic 
sealingf  in  the  North  Pacific,  with,  the  destruction 
of  fur-seals  in  the  Southern  Hemisphere,  it  can- 
not be  too  clearly  understood  that  there  is 
nothing  in  common  between  the  two  modes  of 
takinor  seals.  The  huntino-  of  seals  at  large  on  British  Commis- 
the  sea-surface  has  never  prevailed  in  the  Southern  I'^^^^At:  '^P°^  ' 
Hemisphere  ;  and  though,  because  of  the  necessity 
of  reachinfT  the  insular  resorts  of  the  seals  there 
by  sea,  we  hear  of  a  "  sealing  fleet,"  the  method 
of  taking  seals  practised  has  been  to  land  upon 
the  shores  where  the  breeding  places  of  the  seals 
are  found,  and  there  to  slaughter  the  animals  with 
clubs. 

On  the  other  hand,  the  actual  mode  of  killing  'J'he  methods  practised  on  the  Priby 

1      >T      1     T.     -p  -1  T    •     1         T        -IT  lofF  Islands  are  similar  to  those 

the  North  Pacific  seals  on  their  breeding-islands,  practised  in  the  Southern  Hemis- 

and  when   congregated    there  for    purposes    con-  phere. 

nected  with  reproduction,   is    analogous    to,  and 

may  be  considered  as  but  a  modified  form  of  the 

practices  employed  in  the  Southern  Hemisphere  ; 

from  which,  though  some  of  the  more  wasteful, 

and    therefore    the     more     objectional,    features 

have    been     eliminated,     it    has     been     directly 

derived.     In   fact,   it  is  a  matter   of  record  that  H.  R.,  50tli  ("ong.. 

Captain   Morgan,   one   of  the    two   prime  movers  i>f.poi.t  38S3  p.  88. 

in   the   matter  of  arran<2;ino-   for  the  lease  of  the 

Pribyloff  Islands  to  a  Company,  and  who  was  a 
party  to  the  enormous  slaughter  of  1868,  had 
gained  his  experience  in  the  slaughter  of  fur- 
seals  in  the  Southern  Hemisphere ;  and  that 
Mr,  C.  A.  Williams,  who,  after  the  organiza-  Elliott's  Census 
tion  of  the  Company  leasing  the  islands  became  ^^°^  '  ^^'  ""'' 
one  of  its  principal  shareholders  and  managers, 
had  already  long  been  identified  with  the  indis- 
criminate slaughter  of  fur-seals  in  the  Southern 
Hemisphere. 

Mr.  Williams  himself  acknowledged  the 
similarity  existing  between  the  methods  first 
practised   on   the  islands   and   those  employed  in 
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the  Southern  Hemisplieio,  and,  according  to  Mr- 
Hutchinson,  Avho  was  also  a  party  to  the  enormous 
skuohter  of  1868  :— 


Elliott's  Census 
Report,  p.  88. 
H.  K.,  44th  Cong. 
1st  Sess.,  Report 
No.  623,  p.  133. 

Pelagic  scaling"  its  u  iioav  industry  of 
local  oriiriii. 


'*  Morgan's  luoii  killed  old  seals,  cows,  or  anything 
they  came  across.    TIr-  idea  was  to  get  all  they  conld." 

Eespecting  the  origin  of  pehigic  sealing  and  its 
total  diversity  from  any  mode  of  sealing  practised 
in  the  Southern  Hemisphere,  the  Britisli  Com- 
missioners have  accunuilated  many  facts.  They 
write  : — 


Uritisli  Commis- 
sioners' Report. 
para.  65. 


'•  It  rnay  here  he  pavticxdarly  noted  that  the  industry 
[pelagic  sealing]  thus  developed  in  consequence  of 
peculiar  local  couditions,  had  never  elsewhere  appeared 
as  a  factor  of  commercial  importance,  and  that  in  so  far 
as  Ave  have  heen  able  to  discover  by  inquiries  specially 
du-ected  to  this  point,  no  yessels  carrying  hunters  for 
the  purpose  of  taking  seals  at  large  on  the  sea-surface 
had  ever  before  frequented  any  seas  anywhere.  The 
yessels  sailing  from  New  England  and  from  some 
British  ports,  which  formerly  in  considerable  numbers 
made  sealing  voyages  to  the  Southern  Hemispheie 
(para.  834  et  seq.),  slaughtered  the  seals  there  only  on 
shore  and  at  the  breedhig-places,  and  this  M'ithout  any 
respect  for  the  rights  of  territorial  dominion  or  property 
over  the  islands  they  frequented.  The  '  seahng  fleet " 
employed  in  the  Southern  Hemisphere  has,  therefore, 
at  no  time  been  of  the  same  character  with  that 
engaged  in  pelagic  scaling  in  the  North  Pacific." 


Long  before  its  development  the 
seals  on  the  Pribyloff  Islands  had 
on  several  occasions  become  much 
reduced. 


Ibid.,  paras.  782 
806. 


Perhaps  the  most  important  point  omitted  from 
the  United  States'  Case,  in  connection  with  the 
contention  now  held  in  respect  to  the  effect  of 
pelagic  sealing,  is  the  fact  that  on  more  than  one- 
occasion  durin*'-  the  Piussian  reo-ime.  and  many 
years  before  anv  seals  were  taken  at  sea.  the 
supply  of  seals  on  the  Pribylolf  Islands  fell  so  short 
that  commercial  extermination  actually  threatened. 
In  these  recorded  cases  the  dearth  was  due  eithei- 
to  want  of  care  and  proper  restrictions  in  the 
slauohter  on  the  islands  themselves,  or  to  some 
natural  cause,  such  as  that  of  climatically  unfavour- 
able years.  It  is  the  result  of  experience  that,  by 
means  of  excessive  slaughter  or  disturbance  on  the 
islands,  the  seals  may  without  difficulty  be  seriously 
reduced  in  number,  or  driven  away  to  sea  or  to 
new  breeding  resorts,  while  no  such  experience  is 
available  to  substantiate  the  new  contention  ad- 
vanced as  against  sealing  at  sea. 

In  his  statement,  printed  in  the  Appendix  to  the 
United  States'  Case,  Professor  Huxley,  on  the  sub- 
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ject  of  the  possibility  of  destroying  the  seals  when 
on  tliese  breeding-islands,  writes  :  — 

"In  the  case  of  the  fuv-seal  fisheries,  the  destiiictive   United  .Sfates' 
agency  of  man  is  prepotent  on  the  Pribyloif  Islands.    ^'^M  ^^^^'iU '41-> 
It  is   obvious  that  the  seals  might  be   destroyed  and 
driven  away  completely  in  two  or  three  seasons." 

The  British  Commissioners  record  a  very  similar 
opinion  on  this  subject,  and  add  : — 

'•In  sealing  at  sea  the  conditions  are  categorically  Briiisli  Ccmmis- 

different,  for  it  is  evident  that  by  reason  of  the  very   toners' Report, 
'  .  •'  ''    paras.  117.  118. 

method    of  hunting   the    profits  must  decrease,   other 

things  being  equal,  in  a  ratio  much  greater  than  that 
of  any  decrease  in  the  number  of  seals,  and  that  there 
is  therefore  inherent  an  automatic  principle  of  regula- 
tion sufficient  to  prevent  the  possible  destruction  of  the 
industry  if  practised  only  at  sea," 


It  is  apparent  from  the  quotations  placed  at  the 
head  of  this  chapter,  that  it  is  maintained  on  the 
part  of  the  United  States  that  pelagic  sealing  is  the 
sole  cause  of  the  decreased  number  of  seals  now 
found  on  or  about  the  Pribyloff  Islands  ;  and,  as 
shown  elsewhere,  that  the  slaughter  of  seals  upon 
the  islands  themselves  has  had  no  effect  in  brinorinj; 
about  such  decrease. 

In  support  of  this  proposition,  a  lengthened 
indictment  of  the  methods  and  results  of  pelagic 
sealing  is  framed  in  the  Case  of  the  United  States, 
of  which  the  following  are  the  material  allecra- 
tions  : — 

(a.)  That  of  fur-seals  killed  at  sea  with  fire-arms  United  .States' 
at  least  66  per  cent,   are  lost,  and   that  this  loss  ^'^s^- Pr- IS'^ J  i^G 
occurs  in  two  ways:   (1)  by  the  seals   sinking  be- 
fore they  can  be  secured,  and  (2)  by  fatally  wounded 
seals  escaping. 

(b.)  That  from  80  to  \)0  per  cent,  of  the  seals  IbiJ..  pp.  197,  206 
killed  at  sea  are  females,  and  that  of  these  at  least 
75  per  cent,  are  either  pregnant  or  nursing. 

(c.)  That,  in  consequence  of  the  killing  of  Ibid.,  p.  212. 
nursing  females  at  sea,  dead  "  pups  "  have  been 
found  in  increasing  numbers  on  the  Pribyloft' 
rookeries  every  year  since  pelagic  sealing  began  in 
Behring  Sea,  and  that  such  "  pups "  died  from 
starvation. 

These  allegations  directed  against  pelagic  seal- 
ing are  employed  by  the  United  States  to  support 
the  further  statement — 


It  is,  however,  manitained  in  iJie 
United  States'  Case  that  pelagic 
sealing  is  the  sole  cause  of  de- 
crease observed  on  Prihylofl'  Is- 
lands. 


I'ylagic  sealing  is  there  condi.mi;cd 
on  several  gTOunds. 


It  is  stated  to  be  illegitimate,  im- 
proper, barbarous,  and  inliuman. 


"  that  pelagic  sealing  is  an  illegitimate,  improper,  and  Ibid.,  p.  207. 
wasteful  method  of  killing,  is  barbarous  and  inhuman," 
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United  States" 
Case,  p.  297. 

]>utall  the  allegations  on  which  this 
denunciation  arc  based  aro  un- 
tnie,  or  greatly  exaggerated. 

Ibid,  pp.  Ii7,  20G, 
et  passim. 


and  that — 

•'it  is  wholly  destructive  of  the  seal  property  and   of 
the  industries  and  commerce  founded  upon  it." 

While  it  is  not  denied  that  there  is  or  may  be 
a  measure  of  truth  in  some  of  the  contentions  thus 
hekl  by  the  United  States,  it  is  maintained  in  the 
light  of  evidence  collected,  and  more  particularly 
as  the  result  of  the  investigations  of  the  British 
Commissioners,  that  they  are  of  a  greatly  exag- 
ojerated  character. 


Evidence  prodiicod  to  show  g-reat 
loss  of  seals  by  sinking,  before  the 
date  of  British  Commissioners' 
Report,  wholly  untrustworthy. 


Remarks  of  the  Britihh  Commis- 
sioners on  this  evidence. 

Ibid.,  para.  615 


{'I.)  That  of  fur-seals  killed  at  sea  with  fire  arras  at 
least  66  per  cent,  are  lost^  and  that  this  loss 
occurs  in  two  ivays :  (1)  hi/  the  seals  sinling 
before  they  can  be  secured,  and  (2)  by  fatally' 
wounded  seals  escaping. 

As  to  the  first  of  the  above  contentions,  which 
is  connected  with  the  actual  loss  of  seals  killed  at 
sea  by  sinking  after  they  are  shot  and  before  they 
can  be  recovered  by  the  hunters :— For  some  time 
previous  to  the  preparation  of  the  Eeport  of  the 
British  Commissioners,  manv  statements  as  to  the- 
extraordinary  proportion  of  seals  lost  at  sea  had 
found  currency,  more  particularly  in  the  press  of 
the  United  States,  which  were  again  and  ao-aiii 
published  as  though  possessed  of  the  utmost 
authenticity,  and  they  had  in  consequence  come  to 
Jiritish  Coinnii3-       be  regarded  as  accurate  by  the  public.     It  was 

sioners   Report,  J  c 

I)aras.  82,  613,  61i.  thus  natural  that  the  British  Commissioners  should 

devote   special   attention  to  this  point,   and  they 
made  it  their  business  to  seek  out  all  the  actual  or 
alleged  facts  on  which  such   sweeping  statements 
were  based.    They  have  referred  to  all  those  which 
a   thorough    search   of  the    pubUshed    documents 
enabled  them  to  discover  up  to  the  date  in  question, 
and  it  will   bs   observed,   on  inspection  of  these 
statements,  that  not  one  of  them  depends  on  per- 
sonal experience;    but,  on  the  contrary,  that  all 
are  merely  given  by   their  authors  as  matters  of 
opinion,  while   in  all  but  a  single  instance,  it  is 
not  even  claimed  by  the  author  of  the  statement 
that  he  ever  saw  a  single  seal  killed  at  sea.     Per- 
centages and  ratios  are  thus  alone  spoken  of,  and 
actual  numbers  are  not  known,  or  if  known  are 
not  quoted. 

The  British  Commissioners  write  : — 


Ibid.,  para.  614. 


"Nothing  more  precise  than  the  statements  just 
quoted,  every  one  of  them  made  by  those  presumably 
interested  in,  or  engaged  in,  protecting  the  breedino-- 
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111  181'2.  now  L'vidciiiM.'  advaiici'il  \)\ 
the  Uiiit(.'(l  Statcfi  on  tliis  inattov. 


islands,  but  without  personal  experience  in  this  matter, 
has  been  found  as  authority  for  the  theorv  whieh  has 
been  so  diligently  propagated,  that  excessive  Avaste  ot 
seal  life  results  from  the  practice  of  pelagic  sealing.'' 

In  opposition  to  the  hypothetical  statements 
above  referred  to,  the  British  Commissioners 
adduce  a  mass  of  expert  testimony,  which  Avill 
subsequently  be  aUuded  to,  and  which,  without  a 
single  exception,  entirely  and  specifically  con- 
tradicts the  theory  aUuded  to. 

At  a  later  date,  however,  in  1892,  the  United 
States  has  obtained  from  various  sources  a  con- 
siderable number  of  affidavits  and  statements 
intended  to  bear  out  the  theory  of  excessive  losses 
of  seals  at  sea,  all  of  which  have  seen  llie  light 
for  the  hrsc  time  in  the  Case  of  the  United  States, 
or  among  the  documents  appended  to  it,  and 
respecting  rhe  character  arA  value  of  which  some 
critical  remarks  will  subsequently  be  made. 

The  United  States'  Commissioners  present  no 
direct  evidence  on  this  subject,  and  their  opinion 
is  not  quoted  in  support  of  the  assertions  made  in 

the   Case  itself  of  the   United    States.      Professor  ^'>»tccl  States" 

-...,,.,  .  Case.  pp.  370,  371. 

J.  A.  Alien  is,   however,   pronunently  cited,  bein<T  ^^    r  mi     •    i  c  v     ^   ^         ^ 

'  '    i  ''  '  ^"-^^^o  rrotesso]-  .Vllen  s  (Ichmte  stati-MK-nt 

upon  this,  as  upon  most  other  subjects,  perfectly  Ibid.  p.  101. 

definite,  though  claiming  no  personal  experience 

or  special  sources   of  information   in   addition  to 

those  accessible  to  the   public   previously,  or  now 

submitted   in    connection    with    the  Case    of    the 

United   States.       He    characterizes    statements   to 

the  efVecL   that   not   more  than  5  per  cent,  of  seals 

shot   are  lost  as    '•  absurd, ""   and  gojs  on  to  say 

that — 


The  l.iiitcd  Stat<.s"  ConMuissi(in(,'r.s 
arc  not  not  ipioted  in  suppo)-t  of 
the  stati.inent  on  this  snlijcct  in 
tlie  United  States'  Case. 


"only    isuch    seals   as   are    instantly    disabled    can    bo    Ibid..  Appciuli.x. 
secured,  an.d  even  many  of  these  must  be  lost,  since  the   "^^^'  ^'  1^"  '^^ 
specific  gravity  of  a  dead  seal  is  greater  than   that   of 
the  water  in  which  it  is  killed.'' 


lie  proceeds  to  argue  that  further  great  losses 
must  arise  from  wounded  seals  which  are  not 
taken,  and  concludes  that  about  60  per  cent,  of 
the  seals  killed  at  sea  are  lost  bv  sinkino-  before 
recovery  alone. 

It  is  only  by  ignoring  the  well-known  facts  as 
to  the  recovery  of  fur-seals  which  have  been 
shot  in  the  open  sea,  that  the  argument  that  they 
sink  immediately  can  possibly  be  brouoht  for- 
ward. 

With  reference;  to  this  question,  Mr.  A.  B.  Alex- 
ander, Fishery  Expert  to  the  United  States'  Fish 
Commission,  savs  :  — 


The  facts  are  opposed  to  tlu-  Con- 
tention (7.).  and  to  Trolc^sor 
Allen's:  statement. 


I^vidcnce  (d  Mr.  .Mrxaiidcr 
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United  States'  "  I^  sleeping,  the  seal's  head  is  to  leeward  and  the 

Case,  Appendix,  steerer  will  endeavour  tO  work  the  boat  so  as  to 
vol.  II,  p.  .  .),).  approach  from  that  direction  and  give  the  hunter  an 
opportunity  to  shoot  the  seal  in  the  back  of  the  neck. 
When  so  shot  they  take  longer  to  sink  than  when  shot 
in  the  face ;  that  is,  if  a  seal  bobs  up  in  the  Avater,  its 
body  being  in  a  submerged  and  horizontal  position, 
and  if  it  be  instantly  killed  by  the  shot  it  will  at  once 
sink.  It  is  then  that  the  8  or  10  foot  gaff  is  used  to 
recover  it.  It  has  been  my  observation  that  the  rapidity 
with  which  seals  sink  is  influenced  by  several  conditions. 
A  pregnant  female  vdW  sink  less  quickly  than  a  male  of 
equal  size.  If  a  seal  be  shot  at  a  time  when  the  air  is 
well  exhausted  in  the  lungs,  it  will  sink  more  quickly 
than  if  killed  Avhen  the  lungs  are  inflated.  If  a  seal 
is  asleep  and  shot  in  tlie  back  of  the  head  it  vnW  float 
for  several  minutes,  thus  enabling  the  hunter  to  secui-e 
it." 

Facts  respecting  the  killing  and  As  regards  the  lengtli   of  time   for  which   fiir- 

recoveiy  of  seals  at  sea.  seals  float    after  beiiifx   shot    at  sea,  liiinters   are 

practically  unanimous  in  saying  that,  in  the  great- 
Appendix,  vol.  ii,  majority  of  cases,  they  always  float  for,  a  suffi- 
pp.  7-10.  ciently  long  time   to  enable  them  to  be  secured, 

if  they  are  looked  after  at  once  after  being  shot. 
Sometimes,  however,  a  second  seal  will  be  seen. 
close  at  hand,  and  may  be  flred  at  before  the 
endeavour  to  secure  the  first,  which  in  the  mean- 
time occasionally  sinks.  Under  ordinary  circum- 
stances, a  seal  is  picked  up  as  soon  as  possible 
after  it  is  shot,  and  nothing  more  is  known  of 
the  lenfTth  of  time  it  would  float  than  that 
it  floated  until  secured.  Seals  are,  moreover, 
occasionally  shot  from  the  deck  of  the  schooner 
itself.  If  the  vessel  is  under  way,  a  pole  heavily 
leaded  at  one  end  and  with  a  small  flag  attached 
to  the  other,  is  at  once  thrown  overboard,  which 
marks  the  position  of  the  seal.  A  boat  is  lowered 
as  soon  as  possible,  and,  with  very  few  exceptions, 
the  seal  is  secured,  even  under  these  circum- 
stances. 
Character  of  boats  emphycd  in  The  boats  employed  in  sealing  are  light,  swift 

""^'^^^"S"-  craft,  with  bo  t\'-shaped  ends,  and  the   oarsmen  sh 

one  faciniz  each  waw  readv,  at  a  word  from  the 
X  Wf ,-        :    hunter,  to  make  after  any  seal  he  may  hit. 
Circumstances  under  whicli  .seals         ""*  It  is  admitted  bv  aU  the  pelagic  sealers,  that  a 

killed  at  sea  are  lost.  ^^^_^^^^  perceuta-e  of  seals  is  lost  as  above  described, 

)•<  .  jip.  /-  . .  ^^  .^^  ^^^^^^  wdys,  as,  for  instance,  when  a  wounded 
seal  ooes  off  to  windward  faster  than  it  can  be 
followed  by  the  boat  in  a  choppy  sea.  Sleeping 
fceals  seldom,  if  ever,  sink  when  shot,  and  pro- 
bably three  fourths  of  the  seals  shot  are  "  sleepers." 
When  '•  travellers  "  happen  to  be  shot  through  the 
wind-pipe  they  generally  sink,  and,  in  consequence 
of  this  fact,   experienced  sealers  generally  try  to 
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slioot  such  seals  from  behind.  Such  seals  as  do 
sink,  however,  sink  slowly,  the  specific  gravity  of 
the  body  being  only  slightly  greater  than  that  of 
the  water,  even  when  the  breath  has  escaped. 
Thus,  it  is  generally  possible  to  gaff  the  carcass, 
and,  in  ordinary  "sealing  weather,"  the  precise 
spot  where  the  seal  has  been  killed  is  easily  found 
by  the  bubbles  rising  to  the  surface,  or  by  the 
blood  staining  the  water. 

The  evidence  of  a  general  kind  actually  quoted 
or  personally  obtained  by  the  British  Commis- 
sioners, in  regard  to  the  loss  of  seals  killed  at 
sea  by  white  liunters,  may  be  summarized  as 
follows  : — 


General  statements  as  to  proportion 
of  seals  thus  lost  by  white  hunters. 


Captain  J.  J>.  Warren. — Not  over   6  per  cent,  lost  or  British  Commis- 

cscape.  ''°''''''fi?«To9' 

,  i     xxr   ^     .  .  1-1  i.  J  I?  paras.  616,  622. 

Mr.  W.  Feuungft. — Average  loss  does  not  exceed  b  per 

cent. 

Captain  II.  F.  Sinca:'(J. — Lower  coast,  not  over  6  per 
cent.  Alaskan  coast  and  Behring  Sea  not  over  4  per 
cent. 

Captain  W.  O'Learij. — Does  not  exceed  6  per  cent., 
•and  sometimes  much  loss.  ^ 

Mr.  \V.  Munsie. — Probably  not  over  2  per  cent. 

Mr.  A.  E  Milne.—  At  most  only  6  per  cent. 

Mr.  C.  J.  Kelleii. — Average  loss  less  than  3  per  cent. 

Captain  W.  Petit. — Loss  not  more  than  5  per  cent. 

Captain  W.  E.  Baler. — Loss  not  more  than  3  per  cent. 

M7\  C.  N.  Co.)-. — Loss  4  or  5  per  cent. 

Captain  T.  N.  Magnesen. — Average  loss  3i  per  cent. 

Mr.  H.  Crol-er. — Loss  3  to  4  per  cent 

Mr.  0.  Roberts. — Loss  3  to  5  per  cent. 

Mr.  R.  Thompson. — Loss  3  to  5  per  cent. 

Mr.  M.  Lundberfj  (witli  three  other  sealers),  concurred 
in  stating  that  a  man  loshig  2  out  of  30  killed  would  be 
considered  a  poor  Inniter.     Say  6  per  cent. 

Captain  Lavender. — Not  over  7  per  cent.  lost. 

Sealers'  Association  of  Victoria. — Loss  averaged  below 
<»)  per  cent. 

Captain  of  "■  Eliza  Et.hrards.'" — "  Green  hands"  might 
lose  25  per  cent.  With  experienced  luinters  loss  might 
reach  5  pc-r  cent. 


The     following    additional    statements    of    the  Appendix,  vol.  ii, 
same   kind,    including    experience    in     IbdZ,    are 
found  in  the  affidavits  appended  to  this  Counter- 
Case  : — 

Captain  C.  Le  Blanc. — Never  more  than  4  or  5  in  100. 
Captain  R.  (>.  Lavender. — Not  more  than  1  in  20. 
W.  O'L^'onj. — From  1  to  5  per  cent. 
Captain  Laughlin  M'Lean. — About  half  to  1  per  cent. 
J.  Shields. — First  years  about  5  per  cent. ;  1891-92 
loss  than  1  per  cent. 
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Cajitain    '/'.  M(i(jneseii. — J)etween  4  and  ')  \)vv  cent. 

Captain    JL  McKiel—Oi    L7U0  .seals  taken  40  lost 
(2*3  per  cent.). 

Captain  J.  W.  Todd. — Not  more  than  4  in  100. 

J.  J.  Becklngham. — Not  1  in  100. 

Captain  H.  B.  Jones. — Not  more  than  3  in  100. 

G.  C.  Gerow.—^oi  1  in  18. 

Captain  J.  Gaudin. — Not  5  per  cent. 

Captain  C.  F.  Dillon. — Not  more  than  o  per  cent. 

Captain  G.  Scott. — 5  per  cent. 

Captain  G.  Wester. — 3  per  cent. 

Captain  C.  Lutjens. — 5  per  cent. 

C.  Ilavtiwen. — Not  5  per  cent. 

Captain  J.  S.  Worth. — Between  10  and  15  per  cent., 
including  wounded  seals. 

Captain  C.  E.  Mockler,—b  per  cent. 

W.  F.  Upson. — 10  per  cent. 

F.  Crocker. — From  5  to  10  per  cent. 

W.  Conners. — 5  per  cent. 

J.  W.  Crev\ — 5  per  cent. 


All   the    above   statements   of  course   refer   to 

the  killino-  of  seals   by  means  of  fire-arms,   and 

almost     exclusively     to     killing    with     shot-guns. 

Britisli  Commis-;;    The  rifle   is  now  seldom  used  by  white  hunters, 


sioners'  Report, 
paias.  584,  604. 


Ibid.,  paras.  539, 


p.  65 ;  compare 
pp.  187,  188, 
United  States' 
Case. 


General  statements  respecting  the 
proportion  of  seals  lost  by  Indian 
himters. 


and  the  spear  never.  The  spear  is  still  employed 
by  some  of  the  Indian  hunters,  but  the  shot-gun 
is  now  more  commonly  used  by  them  also,  and 
by  some  tribes  has  been  regularly  employed  for 
many  years  (by  the  Haidas  since  1846).  Most 
Sr'-^ako^EUiot^tts  ^^  ^^^^  Statements  noted  below  in  connection  with 
Census  Report,       numbers  lost  by  Indian  hunters   thus   also  refer 

to  seals  killed  with  guns. 

In  order  to  understand  the   bearing  of   these 
statements,     it    must    be    noted     that     the    Aht 
Indians   of    Vancouver    Island    and   the   Makali 
Indians    of    Cape     Flattery,    are    the   only    ones 
systematically,  and  to  a  large   extent,  employed  in 
pelagic  sealing  proper.     The  statements  of  whites 
refer  to  Indian  hunters  of  these  tribes  employed 
by  them.     The  Sitka  and  Tshimsian  hunters,  to 
whom  a  high  percentage  of  loss  is   attributed,  in 
so   far   as    they   engage   in   seal  hunting,    do    so 
almost   exclusively  in  their  own  canoes  from  the 
shore.     The  statements  referring,  to  these  Indians 
are     quoted   by   the   British    Commissioners,  but 
have  no  direct  bearing  on   the  losses  of  pelagic 
sealers. 

The  statements  respecting  seals  lost  by  Indians 
may  be  summarized  as  follows  : — 


British  Commis 
sioners'  Report, 
paras.  .'i38,  551, 
556. 


Ibid.,  para.  626. 


Ibid.,  paras.  617, 
626. 


Mr,  W.  Feivings.— Loss  by  Indians  not  6  in  1,000. 
Captain  H.  F.  Sieioard  —Very  few  lost  (with  spear). 
[2491  2  0 
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Captain  IT.  O'Leari/. — None,  or  very  fe"\v  (with  spear  . 

Captain  W.  Petit — Loss  1  per  ceut. 

M^r.  C.  N.  Cox. — Loss  1  per  cent. 

Mr.  A.  Laing. — Loss  10  per  cent. 

Captain  W.  Cox. — Loss  wi7  (with  spear). 

Judge  J,  G.  Su'o)!. — All  recovered.  Avhether  speared  or 
shot. 

Aleut  Hunters. — Loss  nil,  whether  shot  or  speared. 

Sitka  IIunfe''s. — Loss,  perhaps,  10  to  20  per  cent,  of 
peals  shot. 

Ilaida  Hunters. — Seldom  lose  any. 

Mr.  A.  Mo.chenzie. — Very  few,  indeed,  lost  of  seals 
shot. 

Mr.  li.  H.  Hall— Wry  few  lost. 

.1/?'.  J{.  Cuningham. — Loss  may  reacli  20  j^er  cent,  in 
the  case  of  Tshirasian  hunters. 

Makali  Huni<rs. — \\'itli  spi-avs.  loss  nil.  Witli  g'nns, 
perhaps  2  to  4  per  cent. 

It  is  fair  to  state  that  most,  thouo-h  not  all,  of 
tlie  statements  liei'etofore  o-iven  have  been  derived 
from  persons  more  or  less  directly  interested  in 
pelagic  sealing,  from  whom  alone  it  is  possible  to 
obtain  the  results  of  extensive  actnal  experience 
on  the  subject  of  losses  at  sea.  The  statements 
are,  moreover,  also  chief! v  of  a  o-eneral  character, 
but  in  order  to  further  test  the  accuracy  of  such 
statements,  the  British  Commissioners  proceeded 
to  collect  facts  as  to  the  actual  number  of  seals 
shot  and  recovered,  or  shot  and  lost  by  individual 
hunters  in  certain  vears,  and  in  this  manner 
succeeded  in  actuallv  accountino-  for  nearly 
10,000  'seals  shot  l)y  white  hunters.  In  tabu- 
lating these,  a  general  agreement  is  found  as 
between  the  i^ercentages  deduced  from  the  indi- 
vidual statements,  and  the  average  loss  reaches 
l)ut  l  per  cent. 

At  the  request  of  the  British  Commissioners, 
the  masters  of  a  number  of  sealing  vessels 
directed  their  hunters  to  keep  an  account  of  the 
seals  lost  by  sinking  in  securing  their  catches. 
This  was  done  t)y  many  of  the  hunters,  and  from 
their  sworn  staten.ients  re<>-ardino-  tlieir  catches  in 
1802  and  previous  years  an  additional  Table  has 
been  prepared,  which  shows  that  tlie  average  See  Appeuaii 
loss  on  o9,879  seals  shot  by  white  hunters  was  "''"'■  ''■  P'  ^'• 
about  o  per  cent.  ^Yliere  a  general  and  a 
numerical  statement  have  both  been  made,  it 
is  found  that  the  general  statement  as  to  loss 
almost  invariably  exceeded  tiie  numerical,  so  that 
when  a  general  statement  oidy  has  been  made,  it 
probably  exceeds  the  actual  loss. 

Similar   IreMtnu-nl    !ia><    ii\-n    \)vv\\    accoj-ded    to 
such   aciual   numbers  as  could  l;e  o])lainpd  from 


General  statements  checked  by 
nnmerical  statements. 


The  average  loss  by  sinking  of  seals 
killed  at  sea  shown  to  be  about 
'i\  or  4  per  cent.  only. 
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British  Commis- 
sioners' Report, 
para.  627. 

The  assumption  that  the  fur-seal 
when  killed  at  sea  sinks  im- 
mediatelv,  contradicted  by  facts. 

Ibid,  paras.  (129. 
C.80. 


Appendix,  vol,  i, 
p.  136. 


The  assertion  that  large  numbers  of 
wounded  seals  escape  and  die  is 
so  vague  as  scarcely  to  admit  of 
argument. 


Appendix,  vol.  ii, 
pp.  11-13. 


The  adoption  of  the  shot-gun  neces- 
sitates a  close  approach  to  the  seal 
rendering  loss  infrequent. 


Contention  that  the  escape  of  some 
wounded  ammals  renders  shooting 
illegitimate,  unprecedented. 


Appendix,  vol.  ii, 
pp.  187  et  seq. 


Indian  hunters,  and  though  the  whole  number  of 
seals  accounted  for  in  this  case  is  small,  and 
therefore  not  so  satisfactory  as  evidence,  so  far  as 
it  goes  this  is  in  general  accord  with  statements 
made. 

In  concluding  their  consideration  of  this 
subject,  the  British  Commissioners  point  out  how 
completely  the  recorded  facts  in  the  case 
contradict  the  a  priori  assumption  that  the  fnr- 
seal  does,  and  must,  sink  immediately  when  shot. 
They  state  that  such  an  assumption  is  based  chiefly 
on  the  circumstances  that  various  species  of  hair- 
seals  generally  tlius  sink,  but  show  (1)  that  the 
two  groups  of  animals  differ  greatly  in  respect  to 
proportional  weight  of  skeleton  and  size  of  lung, 
and  (2)  that  when  fat,  even  hair-seals  are  well 
known  to  float  when  killed.  Two  hair-seals  shot 
near  Middleton  Island,  Alaska,  in  the  summer  of 
1892,  in  Mr.  Macoun's  presence,  both  floated  till 
the  bodies  were  recovered.  In  fact,  a  great 
number  of  such  seals  are  annually  taken  both  in 
the  Labrador  and  Greenland  fisheries  bv  shooting 
in  the  water. 

As  to  the  further  assertion  that  large  numbers 
of  seals,  being  merely  wounded  when  fired  at, 
escape  and  subsequently  die ;  it  is  obviously 
difficult  to  meet  such  a  statement  by  direct 
evidence  of  a  precise  kind  :  for  a  seal  tired  at  and 
not  hit,  or  one  but  slicfhtlv  wounded,  naturalK- 
dives  instantly,  and  does  not  again  come  to  the 
surface  for  a  lono-  time,  and  then  at  a  ureat 
distance  from  the  hunters.  Seals  seriouslv 
wounded  are  almost  certain  to  be  recovered,  for 
they  either  remain  struggling  on  the  surface,  or 
travel  slowly  and  rise  often,  and  are  easily 
overtaken. 

Moreover,  the  general  adoption  of  the  shot-gun 
in  place  of  the  rifle,  necessitating  a  comparati\ely 
close  approach,  to  the  seals,  minimizes  the  chances 
of  missino-  the  animal  ;  while  the  evidence 
obtained  from  sealers  shows  that  in  practice  they 
make  sure  of  hitting  by  firing  only  when  at  cio.'^e 
quarters. 

It  is  not  known  that  the  escape  of  a  certain 
proportion  of  any  wild  animals  sliot  at  and 
wounded,  or  killed  and  lost,  has  ever  heretoiore 
been  advanced  as  a  reason  for  the  abandonment 
of  the  kiQing  of  such  animals  with  the  gun. 
The  logs  of  sealing  schooners  printed  in  the 
Appendix    are    sufficient    to    show  tliat,    for    any 
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boat  employed  in  sealing,  each  seal  taken  involve  s 
on  the  average,  many  hours  of  rowing  and 
exposure  at  sea.  There  is,  therefore,  no  question 
of  a  promiscuous  and  reckless  (slaughter  among 
dense  droves  or  schools  of  seals.  The  hunters 
are     themselves    remunerated     on     a     principle 

of  shares  depending  on  the  number  of  seals  taken,  Precautions  taken  to  recover  all 

and    every   possible   precaution    against   loss    is,  seals  shot, 

therefore,  naturally  employed  by  the  men  so 
engaged. 

The  subjoined  statements  with  regard  to  the 
securing  of  wounded  seals,  contained  in  the 
affidavits  by  practical  sealers,  are  here  given  in 
summarized  form ;  but  many  details  are  incorporated 
in  the  depositions  themselves,  which  should  be 
referred  to  in  order  to  appreciate  the  means  taken 
by  hunters  of  knowing  the  amount  of  such  losses, 
and  also  with  the  trouble  often  taken  to  secure  a 
wounded  seal : — 

J.  Toionsend.—Verj  few  Avouuded  seals  are  lost.  Siminiary  of  evidence  on  this  point. 

Captain  A.  Douglas. — Badly  wounded   seals   almost  Appendix,  vol.  ii, 

,   .     ,    ,  ,  *  pp.  43-139. 

certam  to  be  got.  ^ 

G.  Roberts. — Wounded  seals  are  either  captured  or  live. 

M.  Ryan. — Very  few.    None  worth  speaking  of. 

W.  T.  Bragg. — Chances  of  g'etting  a  badly  wounded 
seal  are  good. 

Captain  0.  BuMiolz. — Does  not  think  that  any  of  the 
seals  wounded  by  him  would  die. 

Captain  W.  O'Leary. — Not  many. 

W.  Cowie. — Veiy  few. 

J.  Brown. — Of  20  or  25  seals  wounded  by  him  not 
half-a-dozen  would  die. 

W.  De  TFtY^  — Those  badly  wounded  I  always  get. 
Those  lightly  wounded  do  not  die.  v 

Captain  L.  McLean. — Very  few  indeed. 

J.  H.  Haake. — Very  "few. 

J.  Shields. — Very  few  in  rough  weather.  None  in 
calm  weather. 

0.  Scarf. — Very  few,  if  any. 

-F.  W.  Strong. — Remembers  only  one  or  two  instances 
of  a  wounded  seal  escaping.     Has  taken  930. 

A.  Mathison. — Very  few. 

W.  Shields. — The  number  is  very  small  indeed. 

C  A.  Williams. — Very  few. 

C.  Locke. — Very  few. 

E.  Ramlose. — Very  few, 

/.  OQuinn. — Took  in  1892  210  seals,  and  wounded 
2  that  escaped  him. 

Captain  R.  McKiel. — The  number  is  very  small. 

Captain  E.  P.  Miner. — Very  few.     Not  1  in  100. 

J.  Hall. — Has  wounded  some  seals,  but  got  most  of 
them  ;  the  others  would  live  . 

^V.  Morrison. — Always  gets  badly  wounded  seals  in 
fair  weather.  Of  slightly  wounded  they  no  doubt  get 
well. 
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Captain  1'.  Jacohi<cn. —  ^'ely  few. 

J.  Christian. — A  few  Avouuded  sials  escape,  and  a  few 
uf  these  luay  die. 

M.  McGrath. — Is  not  sure  that  aiiv  would  die. 

ir.  Heay. — lu  taking  168  seals  wounded  not  more 
than  a,  some  of  which  may  have  died. 

E.  CantilUon. — Not  many. 

C.  0.  Burns. — Only  10  escaped  wounded,  and  those 
only  slig'litly. 

./.  McRae. — Wounded  12  or  15  in  1892:  some  might 
die. 

L.  McGrath. — Not  more  than  10  wounded  in  1892, 
and  thinks  all  would  live. 

J.  Brown. — Very  few  are  wounded. 

C.  Francis. — Wounded  a  few,  but  got  most  of  them 
afterwards. 

J.  Figuera. — Wounded  6  or  7  in  1891. 

IF.  F.  Roland. — Always  gets  badly  wounded  seals  ; 
those  that  escape  are  not  likely  to  die. 

A.  W.  Roland. — Yerv  few  badlv  wounded  seals 
escape. 

J.  Matthews. — ^Vounded  a  few,  but  got  most  of  them 

N.  Sonde. — Wounded  a  few. 

.1.  McGarva. — Not  more  than  1  in  50  wounded  seals 
will  die  afterwards. 

R.  S.  Findley. — Very  lew. 

T.  Garner. — Very  few. 

J.  Krapt.—  Badly  Avouuded  seals  nearly  always  got. 

G.  C.  Gerow. — Not  many. 

R.  Hope. — Sure  of  getting  badly  wounded  seals. 

A.  Sinclair. — Wounded  8  or  9,  but  none  badly  enough 
to  cause  death. 

W.  Edicards. — Seals  that  are  badly  wounded  always 
got. 

G>  F.  Fr  ach. — Not  many. 

W.  M.  Christian. — 1  or  2  might  have  escaped  and  died. 

P.  Jolihis. — Very  few. 

T.  O'Xeaj'!/.— Took  240  seals  in  1890.  and  wounded 
not  more  than  15  that  got  away. 

L.  McGraw. — Wounded  10,  but  doesn't  think  any 
would  die. 

B.  F.  Sieioard. — Percentage  of  wounded  seals  that 
escape  is  very  small. 

D.  A.  Lewis. — A  mortally  wounded  seal  does  not  often 
get  away. 

o,,  f     -J  i.    T  i  With  reference  to  the  distance  at  •which  seals 

Sunnnary  of  evidence  as  to  distances  *^ 

at  which  seals  are  shot.  are  shot   at,  as   bearing  on  the  chances  of  losing 

wounded  seals,  the  following  statements  referring 
to  the  actual  practice  of  hunters  may  further  be 
cited  : — 

British  Case,  J-  Wilson.— ^'hot  seals  at  a  range  of  from  10  to  15 

Appendix,  vol.  iii,    yards  (p.  355). 

ira'2^(1891)!"'pp.        ^'   ^eioings.—Geiitml   range  for  lifles  not  over  50 

355-357.        '  yards,   but   few   himters    attempted   that   range.      In 

getting  400  in  1887  failed  to  capture  about  25  shot  at, 
or  killed,  or  wounded,  but  which  escaped  (p.  355). 


Captain  J.  D.  Warren. — Sleepers  are  shot  at  from  10 
to  15  yards  range,  "feeders"  from  a  few  feet  to  lOO 
y;trds,  though  few  are  fired  at  at  that  distance  (p.  355).' 

Captain  H.  F.  Sieward. — I  generally  take  10  per  cent. 
additional  ammimition  for  waste  shot,  that  is,  if  calcula- 
ting on  a  catch  of  3,000  seals,  take  ammunition  for 
3,o00  shots.  This  is  double  the  excess  the  hunters 
Avould  consider  necessary,  and  I  never  knev/  that  per- 
centage of  waste  shot  to  be  used  (p.  35()). 

(r.  Iloive. — Uses  shot-gun  principally,   riiie  only  for  British  Case, 
long  range,  say,  30  to  60  yards  (p.  357).  Appendix,  vol.  iii, 

rt     .    •      /y     T     T^  77  A  <•         1        •         '"  United  States 

Captaui.    C.   J.  Kelleii. — Average    range  tor  sieepmg  ^^  3  (1392)  "  pp 

seals  10  to  1^0  yards,  for  travelling  seals  10  to  30  yards  167,  191. 

(p.  168). 

Captain  W.  Petit. — Average  range  for  sleeping  seals 
10  to  20  yards;  10  to  30  yards  for  '-'travellers" 
(p.  169). 

Captain  \V.  E.  Baker. — Te)i  yards  is  a  safe  shooting 
distance  at  '•  sleepers,"  and  10  to  30  at  "  travellers "' 
(p.  173). 

Captain  C.  N.  Cox. — Fifteen  yards,  shooting  distance 
at  sleeping  seals  (p.  175). 

Captain  A.  Bissett. — Shoots  at  sleeping  seal  when  20 
to  30  feet  from  it,  and  at  a  ''  traveller  "  when  25  to  30 
yards  away  (p.  177). 

Captain  T,  W.  Magnesen. — Twenty-five  yards  at 
"  sleepers  "  and  45  to  50  at  "  travellers  "  is  safe  shoot- 
ing distance  (p.  178). 

H.  Crocker. — The  usual  distance  for  shooting  at  a 
sleeping  seal  is  about  20  feet  (p.  180). 

G.  Roberts. — Shoots  at  sleeping  seals  when  20  to  30 
feet  from  them,  and  at '*  travellers  "  Avhen  from  25  to 
30  feet  [yards]  from  them  (p.  181). 

The  following  additional  statements  on  the  same 
subject,  including  experience  in  1892,  are  con- 
tained in  the  affidavits  of  hunters  and  boat-steerers 
subsequently  obtained  :  — 

J.  Townsend. — Three  years  a  hunter  ;  shoots  sleeping 
seals  at  15  yards  range,  and  has  killed  a  "traveller" 
when  60  yards  away,  but  seldom  shoots  at  a  seal  when 
that  distance  away. 

Captain  A.  Donglas.—Ei^hi  years'  experience  ;  shoots  Appendix,  vol.  ii, 
at  a  sleeping  seal  when  40  or  50  feet  from  it.  PP-  ^^3-139. 

G.  Roberts.— Four  years'  experience — two  as  hunter  ; 
shoots  sleeping  seals  at  from  5  to  15  yards  range,  and 
never  lost  but  one  seal  shot  at  while  sleeping,  and  that 
was  by  going  after  another  seal  and  leaving  the  first 
too  long,  lie  shoots  at  a  travelling  seal  at  from  20  to 
50  yards  range. 

M.  Ri/an,  who  has  been  sealing  ten  years,  shoots  at 
sleeping  seals  when  from  12  to  15  yards  fron>  them. 

J.  S.  Fajming.— Four  years'  experience  as  hunter; 
shoots  at  sleeping  seals  Avhen  12  to  15  yards  from  them, 
and  at  travelling  seals  when  30  to  40  yards  away. 

W.  T.  Bragg.— Eight  years'  experience;  shoots  at 
sleeping  seals  when  about  20  feet  from  them,  and  gets 
as  close  as  possible  to  a  "traveller." 
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Captain  0.  Buc/,/wlc.~'nn-iie  years'  oxperienee ;  master 
mariner,  but  hunts  as  well ;  slioots  at  sleeping  seals  when 
within  15  yards  of  them,  and  travellers  when  about  25  or 
30  yards  oif. 

M.  St'.irrat— Three  years'  experience  as  hunter; 
shoots  at  a  sleeping-  seal  when  about  15  yards  from  it. 
and  never  at  a  travelling  seal  when  raor(>  than  50  yards 
a-^vay. 

W.  Co7vie.—T\yo  years'  experience— one  as  boat- 
steerer,  and  one  as  hunter ;  shoots  at  a  sleeping  seal 
when  from  10  to  20  yards  from  it.  and  at  a  traveller 
never  when  it  is  more  than  40  yards  away. 

F.  CamjybelL— Three  years  a  boat-puller  and  boat- 
steerer,  and  two  years  a  hunter;  shoots  at  sleeping 
seals  when  10  to  15  yards  from  them,  and  at  travellers 
never  when  more  than  50  to  (H)  yards  from  them. 

J.  Broivn.Si:^  years'  experience;  one  as  hunter; 
shoots  at  sleeping  seals  when  15  or  20  yards  from  them, 
and  at  travelHng  seals  never  when  more  than  40  yards 
away. 

iV.  De  nY«.— Four  years'  experience  as  hunter:  uses 
both  shut-gun  and  rifle.  He  shoots  at  sleeping  seals 
at  from  10  to  15  yards  range,  and  at  -  travellers  *' at 
from  HO  to  40  yards.  "  I  seldom  use  a  rifle,  and  then 
oidy  at  travellers.  Most  of  the  seals  I  lost  by  sinking 
were  '  travellers  '  shot  at  long  range." 

W.  G.  Goudie. — Five  years  a  seal-hunter  ;  shoots 
"sleepers"  at  from  10  to  20  years'  range,  and  "travel- 
lers" at  from  20  to  100  yards. 

./.  H.  Haake. — Three  years  a  hunter ;  shoots  at  a 
sleeping  seal  when  12  or  15  yards  from  it,  and  says 
the  average  distance  at  which  hunters  shoot  at  "travel- 
lers "  is  about  35  vards. 

G.  F.  French. — Three  years'  experierce  as  hunter; 
shoots  sleeping  seals  when  10  or  12  yards  from  them  ; 
"  travellers"  he  shoots  at  30  to  60  yards  range. 

0.  Scarf. — A  hunter  of  six  years'  experience  says  : 
'•  I  use  the  rifle  a  great  deal.  I  shoot  '  sleepers  *  with 
the  gim  at  10  or  20  yards'  range,  and  travelhng  seals 
with  the  rifle  at  as  long  range  as  100  yards.  The  seals 
I  have  lost  are  principally  in  this  way." 

F.  W.  Strong. — Four  years'  experience  ;  uses  only  a 
shot-gun,  and  shoots  "  sleepers ''  from  10  to  20  yards, 
and  "travellers"  from  '2b  to  75  yards'  range.  Fully 
80  per  cent,  of  all  the  seals  got  by  him  were 
"  sleepers." 

W.  Shields. — Seven  years'  experience  as  a  hunter  ; 
shoots  at  a  sleeping  seal  when  about  15  yards  from  it, 
and  at  a  travelling  seal  when  not  more  than  60  yards 
away,  that  is,  with  a  shot-gun.  Nearly  every  one  pre- 
fers a  shot-gun  to  a  rifle,  but  a  good  shot  will  do  as  well 
with  a  rifle.  •'  I  myself  would  ti-ust  as  much  to  a  rifle 
as  a  shot-gun,  because  when  a  bullet  hits  a  seal  it  is  sure 
to  kill  it,  and  we  seldom  fail  to  get  the  seal." 

C.  A.  Williams. — Five  years'  experience  ;  shoots  at  a 
seal  when  from  6  to  55  yards  from  it. 

J.  Hall. —Two.  years' experience  :  shoots  '"sleejiers" 
from  12  to  14  yards'  range,  and  *' travelleri^  "  from  25  to 
40  yards'  range. 
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W,  Feu'iiujs.-^^ix  years'  experience  ;  shoots  sleeping 
seals  at  from  10  to  15  yards'  range,  according-  to  the 
state  of  the  water.  "  I  shoot  travelling  seals  at  fi-oni 
40  to  60  yards.  About  one-third  of  the  seals  I  get  are 
« travellers,'  and  most  of  those  lost  are  of  this  class." 

T.  If.  Broioi.— One  year  a  boat-steer er  and  four  a 
hunter.  Shoots  at  a  sleeping  seal  when  about  15 
yards  from  it,  and  most  of  the  seals  he  gets  are 
"  sleepers." 

iV.  Morrison. — Four  years  a  hunter.  Shoots  sleeping- 
seals  at  ranges  of  from  10  to  30  yards,  and  "  travellers" 
all  the  way  from  40  to  100  yards.  Most  of  the  seals  I 
lose  are  "  travellers." 

J.  Christian. — Two  years'  experience  as  hunter. 
Shoots  at  sleeping  seals  when  15  to  20  yards  fi-om  them, 
and  at  "  travellers  "  and  breaching  seals  when  20  to  50 
yards  away.  About  two-thirds— perhaps  more— of  the 
seals  I  got  were  shot  sleeping. 

M.  McGratli.— One  year's  experience.  Shoots  at  seals 
when  20  to  30  yards  from  them.  Seldom,  if  ever,  more 
than  30  yards  away,  but  at  sleeping  seals  at  much 
shorter  range. 

iV.  ffeai/.—Six  years'  experience  as  boat-puller  and 
hunter.  Shoots  at  sleephig  seals  at  from  15  to  20  yards' 
range,  and  "  travellers "'  from  25  to  50  yards'  range. 
'•  Over  two-thirds  of  the  seals  I  got  were  '  sleepers.' " 

./.  J.  Beckingham.—  Tyxo  years  a  boat-steerer,  says: 
"  The  hunters  I  have  been  out  with  shoot  at  seals  when 
15  or  20  yards  from  them,  and  there  is  not  time  for  a  seal 
to  sink  before  the  boat  reaches  it." 

H.  B.  Jones.— Fixe  years'  expeiience.  Generally 
shoots  at  seals  when  from  15  to  35  yards  from  them. 

IV.  Hermann.  —25  to  30  yards. 
-    Captain  G.  aSco^^.— Hunts  with  a  rifle  and  a  shot-gun. 
'•  With  a  rifle  I  would  shoot  up  to  150  yards,  and  with  a 
shot-gun  up  to  30." 

G.  Wester  shoots  seals  Avith  a  rifle  when  50  to 
100  yards  away,  and  Avith  a  shot-gun  2b  to  30  yards. 

C.  Hartiwen  shoots  at  seals  with  a  shot-gun  at  from 
10  to  30  yards  range,  and  with  a  rifle  at  from  30  to  100. 

M.  Scott  says  :  "  Seals  are  nearly  all  shot  with  a  gun, 
and  are  mostly  all  taken  at  from  10  to  30  yards." 

Captain  J.  S.  Worth  says:  "The  range  at  which  I 
would  take  nearly  all  my  seals  is  between  10  and  30 
vards." 

C.  Francis  shoots  at  sleepers  at  from  10  to  20  yards' 
range,  and  "travellers  "  at  from  25  to  40  yards. 

J.  Cohurn  shoots  at  sleeping  seals  at  from  10  to  20 
yards'  range,  and  travellers  at  from  25  to  50  yards. 

Captain  C.  E.  MocUer  says  :  "  The  range  for  a  gun  is 
from  10  to  30  yards,  and  most  of  the  seals  are  got  be- 
tween these  ranges.  With  a  rifle  the  range  would  be 
anywhere  up  to  100  yards." 

L.  J.  Thiers  says  :  "Neariy  all  the  seals  are  killed  with 
a  gim,  and  at  a  distance  of  from  ]0  to  30  yards." 

W.  0.  Shafter  uses  the  shot-gun  and  the  rifle.  ''lilost 
of  the  seals  are  got  between  10  and  40  yards  wjth  the 
shot-gun." 
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!i;   r.  Upson  says  that  nmst    of  tho    .<-als  shot   aro 

'     F  C.oc/..r  savs  seals  are  for  the  most  part  nhot  ^Mtli 
a  Bhot-gun  at  from  10  to  30  yards'  range 

W.  Conners  says :  "  Seals  are  mostly  shot  from  20  to 
SO  yards'  distant  with  a  shot-gun." 

pi  ft<--n  gets  hi»  .ealB  at,  from  8  to  30  yav,U 

'Tj<./mi™<?  shoot»  mo«t  of  hi.  .oak  .-hen  15  to 

18  yards'  distant.  ,.-,,.  r         in  +n  nO 

i  F»„J  ears:  "Most  seals  are  failed  from  10  to  .,0 

"t^ir:  C.^^is  that  the  seals  he  gets  are  mostly  at 
a  ranffe  of  from  10  to  30  yards.  . 

ri/.e...sayshe  shoots  at  a  sleeping  seal  .  >en 
15  to  25  yards  fr-om  it,  and  wonhl  not  shoot  at  a 
"  traveller  "  when  90  yards  away. 

r.  (?a™.r  says  :  "  Shot  will  not  fall  a  seal  .f  .t  shd.es 
it  in  the  body  when  more  than  40  yards  away.  I  shoot 
at  a  sleeping  seal  when  frorn  14  to  18  yards  from  >t. 

'       Very  few  rifles  are  now  used. 

Capto-/i  J.  G^«''^?"^.-20  or  30  feet.  • 

Captain  S.  W,  Buckrnann.-iO  or  oO  feet. 
R  Hove.-lO  to  30  feet  at  a  sleepmg  seal. 

/    ,       r   F  Dillon  -Shoots  at  sleeping  seals  when 

Captain  t.  r.  JJiaon.     kj  l 

about  12  yards  away,  and  at  travelhng  seals  all  the 
tynp  to  75  or  100  yards,  if  a  rifle  is  nsed;  even  at 
that  distance  the  seal  is  generally  got, 

A.  Sinoiain-Shoots  at  sleepmg  seals  when  12  or 

^'rl:::t-Shoots  at  sleepmg  seals  when  10  to 
12  yards  from  them;  travelling  seals  when  as  far  as 

60  yards  from  them.  n      ^.  i  ^  ^.ovfls 

I.  S,„a.<;..-Sleeping  seals   wh.>   abcnr    lo  j  a  d 
away  ;  travelling  seals  seldom  more  than  oO  or  60  yards 

'Tf  K.^.Z-.-Shoots  at  a  sleeping  seal  when  within 
2.5  f;et  of  it,  but  would  not  shoot  at  a  lively  seal  when 
,™re  than  50  yards  away  ^  ^^^^ 

W.  M.  Christian.— Shoots   at  a   sieepu  g 

,  ,1  ot  n  "  traveller     when  bO  01 

15  or  20  yards  away,  and  at  a     tiaveiie 

'^r^^all'shoots  at  sleeping  seals  when  from  4  to 

,0  feet  from  them  if  the.  is^^^^^^^^^^^^^^ 
the  seal  is  awake  and  iivei}, 
40  yards  away. 

T  O'Leary.-ShooU  at  a  sleeping  seal  when  from 
fi  to  10  yard!  from  it,  and  would  not  shoot  at  a  travel- 
liniT  seal  when  more  than  50  yards  from  it. 
•'"L:!--.  H.  F.  Sieu-ar4  says:  "Most  of  the  sea  sg 
a,e    'sleepers,-    and    are    shot    at   when  from   lo 

T?x::-:t,-'-f  Lot  seals  at  an  averag.  dis- 
,.t  of  25  yardl  and  have  failed  a  seal  and  got  linn 

^"'SW  says:;;  seals  are  failed  withashot-gun 

XO  to  30  yards  away."  ^  ^ 

[249] 
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(b.) — That  from  80  to  dO  j^^i"  cent,  of  the  Seals  Jailed 
at  Sea  are  Females,  and  that  of  these  at  least  75 
jyei"  cent,  are  either  pregnant  or  nursing. 

In  respect  to  this  contention,  it  is  not  denied 
that  a  considerable  proportion  of  the  seals  taken 
at  sea  are  females,  and  that  some  of  these  are  British  Commis- 
^Yith  young  ;  but  it  is  affirmed  that  tlie  state-  paX"'78^63;r' 
ment,  as  above  formulated,  is  very  greatly  exag- 
o-erated.  It  is  also  submitted,  that  the  killincr  of 
females,  within  proper  limits  as  to  number,  is  not 
in    itself   more  reprehensible   in  the  case  of    fur-  Exaggerated  statements   are  made 

seals  than   of  other  animals,  whether  polygamous  ^^  ^\^  ^f^^  States'  Case  as  to 

'  i     JO  number  01  lemale  seals  killed  at 

or    not,    and    whether    wild    or    domestic,    with  sea. 

reference  to  which  it  is  systemically  practised 
when  the  females  yield  skins  or  other  products  of 
value. 

The     British     Commissioners    devoted    special  Pelagic  sealers  favour  Regulations 

attention   to    this    subject,    and  have   ascertained     .  such  as  to  minimize  this, 

that   the   pelagic    sealers  themselves  favour  such 
regulations    as   would    prevent   any    unnecessar}^  Ibid.,  paras.  633, 
waste  of  seal  life  ;  and  it  will  be  found   on  con-  ^^^' 
suiting    their    Eeport,    that    in    the    scheme    of 
regulations  which  is  formulated  b}^  them  as  the 
most  appropriate,  special  care  is  taken  to  provide  Ibid.,  paras.  155- 
against  the  possible  killing  of  gravid  females. 

It    must    be.   observed     that     the    statements  The  excess  of  females  in  late  years, 

respectino-  the  number  of  female   seals  included  S^®,  ^"'^.''t  i'"''?^^    ""^  ^''"'"^    '''' 

^  °        .  .  Pnbyloft  Islands. 

in  the  pelagic  catch,  whether  those  contained 
in  the  Case  of  the  United  States  and  its 
Appendices,  or  those  made  in  the  Report  of 
the  British  Commissioners,  relate  to  recent  years 
only,  daring  which  attention  has  been  parti- 
cularly called  to  the  seal  [fishery  in  consequence 
of  complaints  regarding  the  dearth  of  killable 
male  seals  on  the  breeding-islands.  It  has 
been  established  by  evidence  derived  from  the 
official  Reports  of  the  United  States,  that  for 
some  years  past  every  male  seal  capable  of 
yielding  a  merchantable  skin  which  landed  upon 
the  PribylofF  Islands  has  been  killed  if  it  could 
be  taken ;  and  that  the  necessary  consequence  of 
the  decrease  in  the  number  of  male  seals  is  the 
existence  of  a  preponderant  number  of  female 
seals. 

On     this    point     the      British      Commissioners 
write  : — 

*' It  must  not  bo    for^'otton.  lioM'ovcr,  in   examining  Ibid.,  para.  635. 
these  statements,  that  the  complementary  information 
derived    from    the    bveoding   islands   shows    tliat    the 
persistent  killini;-  of  young  males  has  led  of  late  years 
to  the  existence  of  a  vt^ry  large  surplus  of  females,  ancf 
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that,  therefore,  the  proportion  of  females  to  the-  whole 
number  of  neals,  whether  at  sea  or  ashore,  is,  at  the 
present  time,  aecording  to  the  informatioji  obtained  l)y 
us,  quite  abnormal." 


Males  have  increased  at  sea  suice 
kilhno-  on  Pribvloif  Islands  has 
been  reduced. 


Appendix,  vol.  i, 
p.  151. 

British  Commis- 
sioners" Report, 
paras.  122,  156. 


Ibid.,  para.  91. 


Appendix,  vol.  i, 
p.  151. 

Consequent  improvement  of  con- 
ditions on  Pribyloff  Islands,  with 
continued  pelagic  catch,  shows 
that  previous  deterioration  due  lo 
killing  on  breeding-islands. 


Extraordinary    character    of-  claim 
now  made  bv  United  States. 


Following  the  limitation  of  the  excessive 
slaughter  of  young  males  upon  the  Pribyloff 
Islands  in  1891  and  1892,  and  in  exact  corre- 
spondence with  the  statement  made  above,  many 
of  the  hunters  note  a  decided  increase  of  males 
at  sea  in  1892,  while  a  marked  increase  in  the 
same  class  upon  the  islands  was  observed  by  Mr. 
Macoun. 

It  thus  follows  that,  unless  the  taking  of  fur- 
seals  upon  the  high  seas  is  in  itself  entirely  illegal, 
which  is  wholly  denied,  the  men  so  employed 
have,  in  comitv  and  reason,  fair  o-round  of  com- 
plaint  as  against  the  methods  practised  upon  the 
breeding-islands,  which  have  resulted  in  so  seriously 
depleting  the  male  element  of  the  seal  tribes, 
and  in  sapping  the  foundations  of  the  continued 
prosperity  of  seal  life  upon  which  their  industry 
depends  for  its  existence.  The  methods  heretofore 
practised  upon  the  Pribyloft'  Islands  have  in  fact 
assumed  that  the  owners  of  these  islands  were 
the  only  persons  interested  in  the  fur-seal  industry. 

The  fact  that,  as  a  consequence  of  the  restricted 
number  of  vouno-  males  killed  on  the  Pribyloff 
Islands  in  1890,  and  the  still  smaller  number 
killed  under  the  operation  of  the  modus  vivendi 
of  1891,  the  condition  of  the  rookeries  there 
showed  distinct  improvement  in  1891  and  1892,  is 
alone  sufficient  to  show  that  it  has  been  the  killino- 
upon  the  islands  rather  than  that  at  sea  which 
induced  the  decrease.  The  number  of  seals  taken 
at  sea  in  1890  and  1891  was  actuallv  greater  than 
ever  before.  If,  therefore,  in  accordance  with 
the  contention  now  held  bv  the  United  States, 
the  chief  want  upon  the  islands  was  in  females, 
while  a  vast  majority  of  the  seals  killed  at  sea 
were  of  this  sex,  the  condition  of  the  rookeries 
should  have  continued  rapidly  to  deteriorate. 
The  beneficial  effect  resulting  from  the  sparing 
of  males  upon  the  islands  is  therefore  specially  to 
be  noted. 

It  is  therefore  wholly  unreasonable  and  inad- 
missible for  those  interested  in  the  islands,  having 
themselves  brought  about  the  depletion  of  one 
class  of  seals,  to  demand  for  their  sole  benefit  the 
suppression  of  another  form  of  sealing,  which,  in 
consequence  of  such  action,  has  of  late,  and  from 
[249]  2  D  9 
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tlie  necessities  of  the  case,  resulted  in  llie  taking 
of  a  considerable  proportion  of  females  from  the 
existing  surplus  of  that  sex. 

The  assertion  in  the  United  States'  Case  as  to 
the  proportion  of  females  in  the  pelagic  catch, 
rests  chielly  on  the  evidence  of  furriers,  who  have 
examined  the  skins  in  the  condition  in  which  they 
reached  them^  that  is  to  say  without  the  heads  or 
extremities  and  stretched  out  of  their  orio-inal 
form.  While  it  is  no  doubt  quite  possible  for 
these  gentlemen  to  correctly  distinguish  as  to 
sex  a  certain  proportion  of  the  larger  skins,  from 
the  colour  of  the  fur  and  other  indications,  yet 
there  is  so  large  a  number  of  skins,  more  par- 
ticularlv  skins  of  seals  under  o  vears,  which 
present  absolutely  no  distinctive  characters  in  this 
respect,  that  the  estimates  of  furriers  cannot  be 
regarded  as  trustworthy.  It  is  further  to  be  re- 
marked that,  in  the  course  of  their  business, 
furriers  have  never  had  to  consider  the  question  of 
sex  at  all,  which  in  no  way  enters  into  their 
calculations.  They  do  not  buy  or  sell  by  sex,  and 
it  is  never  mentioned  in  trade  catalooues,  so  that 
therefore  their  retrospective  statements  are  not 
based  upon  any  trade  classifications,  but  are 
merely  surmises. 

With  reference  to  the  question  of  the  number  Appendix,  p.  257 
of  gravid  females  comprised  in  the  North-west 
Catch,  attention  is  called  to  the  Table  prepared 
by  Messrs.  P.  R.  Poland  and  Son,  the  well-known 
London  fur  merchants,  in  which  they  analyze  the 
sizes  of  the  whole  North-west  Catch  from  the  year 
1878  to  the  present  time.  From  this  Table  it  will 
be  seen  that  about  42  per  cent,  of  the  North-west 
Catch,  after  deducting  therefrom  all  outside  skins 
such  as  the  Japanese  skins  taken  on  the  Asiatic 
coast,  are  skins  of  animals  too  young  to  be 
bearing-females,  and  the  balance  (58  per  cent.) 
which  so  far  as  size  goes,  might  be  those  of 
bearing-females.  It  is  admitted  in  the  United 
States'  Case  that  15  per  cent,  of  the  entire  catch 
consists  of  males.  This  reduces  the  proportion 
of  gravid  females  to  less  than  50  per  cent.  Fur- 
ther, to  arrive  at  a  fair  estimate  of  the  proportion 
which  could  be  actually  gravid  when  killed,  this 
percentage  amount  must  be  reduced  by  one-half, 
because  at  least  one-half  of  the  North-west  Catch 
is  taken  in  the  fall,  lonij  after  all  the  females  have 
given  birth  to  their  pups,  thus  making  the  highest 
possible  total  of  gravid  females  in  the  North-west 
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Catcii  to  be  about  25  per  cent  .  without  making 
any  allowance  for  barren  females. 

The  above  calculation  assumes,  without  admit- 
ting, the  correctness  of  the  figures  put  forward  by 
the  United  States'  Case.  If  the  more  moderate, 
and,  it  is  submitted,  more  accurate,  figures  given 
by  British  witnesses  are  taken  as  a  basis,  the  per- 
centage of  females^ which  could  possibly  be  gravid 
is  reduced  to  an  insignificant  number. 

The  British  Commissioners,  after  carefully 
considering  all  the  circumstances  respecting  the 
killing  of  seals  at  sea,  write  as  follows  : — 

"  The  general  conclusion  to  be  derived  from  an  exam- 
ination of  the  statements  above  noted  is,  that  in  propor- 
tion to  the  number  of  skins  obtained,  that  part  of  the 
pelagic  catch  made  in  the  early  part  of  the  season,  and 
to  the  south  of  the  Aleutian  I.slands,  is  the  most 
damaging  to  seal  life  as  a  whole,  while  the  skins  taken 
after  this  date  whether  without  or  within  Behring 
Sea  are  obtained  _^at  much  less  proportionate  cost  of 
seal  life." 

In  the  Eeport  of  the  British  Commissioners 
much  evidence  is  quoted  as  to  the  composition  of 
the  catch  at  sea  in  respect  to  proportion  of 
females,  &c.  This  evidence  may  be  summarized 
as  follows : — 

Captain  W.  O'Leary. — South  of  Behring  Sea  half 
cows,  of  which  two-thirds  with  young.  In  Behring 
Sea,  cows  with  young  not  1  in  100. 

Mr.  G.  Hoice. — South  of  Behring  Sea  one-third  of 
catch  cows  with  young,  or  capable  of  bearing.  In 
Behring  Sea  got  4  cows  with  young  in  a  season's 
catch. 

Mr.  A.  J.  Bertra7n.—0nt  of  230  seal,  25  or  30  cows 
with  young  south  of  Behring  Sea,  and  in  Behring  Sea 
G  or  7. 

Mr.  0.  J.  irt'/%. —Proportion  of  females  always  less 
than  that  of  males. 

Captain  W.  Petit.— In  1886,  oif  Barclay  Sound,  took 
104  seals,  of  which  only  3  were  females.  In  1887,  on 
Portlock  Bank,  took  in  one  day  29  seals,  of  which  2 
were  females.  In  1891  catch  was  75  per  cent,  males. 
Of  765  seals  killed,  18  were  females  with  young. 

Captain  W.  E.  Ba,(w.— Proportion,  of  his  catch  hi  1891, 
3  males  to  1  female. 

Cap)tain  C.  N.  Co.v.—ln  1889,  90  per  cent,  of  his  catch 
males.  In  1891,  of  848  seals  taken  south  of  Behring 
Sea,  75  per  cent,  were  males,  15  per  cent,  females  with 
young. 

Captain  A.  BisseL — More  males  than  females  taken. 
In  1891,  70  to  80  per  cent,  of  his  catch  males. 

CajMin  T.  Magnesea.— In  February  to  April  about 
equally  divided  as  to  sex.  Near  Behring  Sea  about  80 
males  taken  to  1  female.     In  1891,  about  half  his  catch 
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females,  12  to   1-4  per  cent,  beariiii^'    females,  the   rest 
barren. 

Mr.  II.  Crocker.— Oji  the  seals  kille.l,  «0  per  cent, 
males. 

Mr.  II  ThoDijjson. — Of  the  seals  taken,  70  to  80  per 
cent,  were  males. 

Mr.  A.  Laing. — South  of  Behring  Sea,  3  in  j  males. 
In  Behring  Sea,  4  in  5  males. 

CajJtam  W.  C^o.r.— Females  are  most  abmidant  in 
February  to  April.  About  65  or  70  per  cent,  of  seals 
taken  males;  15  per  cent,  of  tli3  females  barren.  Of 
2,434  seals  taken  in  Behrhig  Sea  5  per  cent,  were 
females  Avitli  milk. 

Captain  C.  Hackelt.— hi  1890,  about  one-fourth  of  his 
catch  females  ;  in  1891,  about  one-half ;  of  1,555  seals 
taken  in  Behring  Sea  between  the  middle  and  end  of 
July  only  ten  were  females  with  young. 

Captain  C.  McDougall.—Of  1 ,100  seals  taken  in  Behring 
Sea,  800  were  males. 

Cajjtain  A.  Douglas. — Has  found  one  or  two  females 
with  young  in  Behring  Sea  in  a  season. 

Captain  S.  S.  McLean. — Finds  more  males  tlian  females 
south  of  Behring  Sea  ;  in  Behring  Sea,  about  equally 
divided.  Tn  1 891  his  catch  consisted  of  two-thirds  males, 
one-third  females. 

Captain  Dod.—Took  GOO  seals  in  Behring  Sea,  of 
which  less  than  20  were  with  young.  In  1890,  of  2,000 
seals  taken  by  schooner  "  Viva"  in  Behring  Sea,  only  2 
were  females  with  young. 

Much  additional  evidence  on  the   same   point,  Appendix,  vol.  ii, 
including  experience  in  1892,  is  contained  in  the  ^^'    ••"  ' 
statements  of  sealers  printed  in  the  Appendix,  and 
of  this  the  following  synopsis  may  be  given  : — 

Mr.  J.  Townsend. — Has  secured  on  the  coast  and  in 
Behring  Sea  about  as  many  females  as  males. 

Mr.  C.  Le  Blanc. — In  1892,  took  more  females  than 
males  on  the  [American]  coast,  and  on  the  Asiatic  side 
about  equal  nmnbers  of  each  sex.  More  than  half  the 
females  on  the  coast  were  Avitli  young.  On  the  Asiatic 
side  from  one-quarter  to  one  half  were  in  milk. 

Captain  A.  Douglas. — Formerly  more  females  were 
taken  than  males,  but  last  tAvo  years  more  males,  from 
2  to  4  vears  old. 

Mr.  G.  Roberts. — Three  out  of  five  seals  taken  in  1892 
were  males.  About  one-half  the  females  taken  were  in 
pup.  _. 

Mr.  31.  Ryan. — Took  in  1892  about  as  many  females 
as  males.  On  the  Asiatic  side  more  males  than  females. 
Tn  1891,  in  Behring  Sea  (American  side),  more  males 
than  females. 

Captain  R.  0.  Lavender. — On  coast  in  1892  over  one- 
third  his  catch  were  females.  Less  thai  half  of  these 
barren.  The  same  in  other  years.  In  three  seasons  in 
Behring  Sea  he  found  near  the  islands  mostly  females, 
but  further  out  mostly  males. 

T.  Mathaaen. — Boat-stcerer  in  1891  ;  thinks  that  out 
of  5  seals  taken  3  arc  females. 

</.  S.  Fanning. — In  1892  took  158  seals,  of  which   8 


Aveve  feinale>:.  Otlitr  lnmTer.siu.snmo  ve.*Bt'l  had  similar 
expei'ience. 

^4.  Billard. — About  one-half  of  coast  catch  females,  of 
which  about  one-fourth  were  in  pup. 

G.  Dislioiv. — In  1892  took  more  males  than  ever 
before.  In  previous  years  a  very  httle  more  than  half 
were  females.  In  Behring  Sea  about  half  his  catch 
were  females. 

2Ir.  0.  Buchholz. — On  the  American  coast  has  taken 
more  females  than  male.s. 

Mr.  i?.  Starrat, — Thinks  there  are  more  females  than 
males  among  the  seals  taken. 

Captain  W.  O'Leary. — Catches  have  always  been  com- 
posed of  about  equal  numbers  of  males  and  females, 
both  on  the  coast  and  in  Behiing  Sea. 

F.  CampleU. — Took  65  seals  in  1892,  among  which 
were  more  females  than  males :  20  to  2b  Avere  ban-en 
females. 

J.  B/'Oicn. — In  1892  got  more  females  than  males. 

Captain  A.  £i.  Bisset. — In  1891,  80  per  cent,  of  catch 
were  young  males.     In  1892,  about  half  females  on  coast. 

II.  B.  Smith. — On  Vancouver  Island  coast  earlv  in 
season  about  half  the  seals  taken  are  females,  half  of 
which  are  in  pup.  As  the  season  grows  fewer  females  are 
got,  and  fewer  of  these  in  pup. 

W.  Be  Witt. — A  little  more  than  half  the  seals  taken 
on  the  coast  are  females,  and  of  these  about  one-half  are 
in  pup. 

W.  G.  Goudie.— In  1892,  of  2.010  seals  taken  on 
the  coast  about  1,500  were  bulls  from  2  to  4  years  old. 
About  one-half  the  seals  taken  in  Behring  Sea  are 
females. 

Captain  L.  McLean. — Outside  very  many  more  males 
than  females  are  taken.  Not  nearly  so  many  females 
as  males  in  Behi-ing  Sea. 

J.  H.  Haake. — The  gTeater  portion  of  the  catch  of 
'*  Walter  A.  Earle  "  were  males. 

J.  Shields. — Of  the  larger  seals  there  are  more  females 
than  males.  Of  the  smaller  seals,  more  males  than 
females.     In  Behring  Sea  more  males  than  females. 

G.  F.  French. — Males  and  females  in  about  equal 
numbers  on  the  coast. 

0.  Scarf. — Males  and  females  in  about  equal  numbers 
both  on  coast  and  in  Behring  Sea. 

F.  TT'  St7'ong. — Thinks  that  about  two-thirds  his  catch 
on  the  coast  were  females,  one-half  in  pup. 

A.  Matkison. — More  than  half  the  seals  taken  on  coast 
were  females.  Mostlv  young  females  and  ban-en  cows. 
About  one-quarter  females  in  pup. 

TT'  Shields. — Before  1892  thinks  he  took  a  few  more 
females  than  males,  but  in  1892  more  than  two-thirds 
of  his  catch  were  males,  and  this  was  the  experience  of 
the  other  himters  on  the  '-  £.  B.  Mar\-in.'" 

C.  A.  Williams. — Sexes  about  equally  divided  in  1S92. 
In  1889  and  1891  nearly  all  bulls.  On  the  Asiatic  side 
seals  about  equally  divided  as  to  se:^. 

C,  Loctce. — Got  in  1892  a  few  raoremale.s  than  f^niales 
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oil  tlie   coast,  but  both  tliero  and  on  the   Asiatif  si(h' 
tlierc  were  about  equal  numbers  of  each  sex. 

E,  Ramlose. — Before  1892  killed  more  females  than 
males.     In  1892  more  males  than  ever  before. 

Captain  E.  Lorer.z. — On    the    11th    August,   1890,  in 
Behring  Sea,  his  hunters  got  130  seals,  of  which  about 
100  were  males.     Thinks  he  took  more  females  than 
males  in  1891. 

Cajytain  T.  Magnesen. — Of  over  1,000  seals  taken  on 
coast  each  year  by  his  hunters  two-thirds  were  males. 
More  females  than  males  in  Behring  Sea.  Sexes  about 
equal  on  Asiatic  side. 

Captain  W.  E.  Baker. — In  last  two  years  about  25  per 
cent,  of  coast  catch  were  cows. 

/.  CQninn. — Of  76  seals  taken  on  tJic  coast  in  1891,  not 
more  than  25  were  females  ;  and  of  210  in  1892,  not 
more  than  40  were  females.  Mostly  bulls  on  Asiatic 
side  in  1891  and  1892.  Not  more  then  0  in  100  were 
females. 

Captain  R.  E.  McKiel. — Gets  more  females  than 
males.  In  1892  more  males,  in  proportion,  than  ever 
before. 

Captain  E.  P.  Miner. — 40  per  cent,  of  seals  taken  on 
coast,  and  about  60  per  cent,  of  those  taken  in  Behring 
Sea,  are  females. 

Captain  C.  Campbell. — Principal  part  of  catch  in  1891 
and  1892  w^ere  young  males. 

Captain  G.  Macdonald.  —  AB  a  rule,  more  females  than 
males  are  caught  on  coast.  In  Behring  Sea  about  equal 
numbers  of  each  sex. 

W.  Eeivinps. — About  the  same  number  of  males  and 
females. 

D.  Laina — Thinks  more  females  than  males  are  taken 
on  the  coast,  but  that  in  Behring  Sea — both  sides — 
more  males  are  taken. 

J.  II.  Broion. — Has  always  taken  more  males  than 
females  on  the  coast,  and  about  the  same  nnmber  of 
each  sex  in  Behring  Sea. 

J.  Morris. — More  males  than  females. 

N.  Morrison. — In  1886  about  two-thirds  his  catcli 
were  bulls.  In  1891  about  kalf  were  females,  and  in 
1892  about  one-third.  On  Asiatic  side  in  1891  and  1892 
about  half  were  females. 

H.  S.  Broione. — More  males  than  females  in  1892,  and 
more  in  proportion  than  other  years. 

Captain  V.  Jacohson. — About  3  out  of  5  seals  taken 
on  the  coast  and  in  Behring  Sea  are  females. 

Captain  J.  W.  Todd. — Remembers  no  year  in  whicli  he 
took  more  females  than  males  on  the  coast.  In  Behring 
Sea  rather  more  than  half  females. 

J.  Christian. — Rather  more  than  half  females  on 
Asiatic  side,  and  about  equal  numbers  of  males  and 
females  on  the  American  coast. 

M.  McGrath. — i\Iore  than  half,  both  on  American  and 
Asiatic  sides,  were  females. 

W.  Heay. — Two-thirds  of  catcli  young  males. 

J.  Beckingham. — As  many  females  taken  as  males. 
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Captain  H.  B.  Jones. — Thinks  vessels  he  lias  beeu  oa 
took  more  females  than  males  both  in  Behrlng  Sea  and 
on  the  coast. 

Captain  E.  Cantillion. — Until  1892  catch  contained 
more  females  than  males.  In  1892  many  more  males 
than  females. 

C.  Peters. — More  females  than  males  in  1801  and 
1892. 

JT.  Paction. — lu  Behring  Sea  in  1891  took  330  seals. 
Most  of  these  were  young  bulls.  In  1892,  139  seals  on 
coast;  about  20  females  among  them. 

G.  Heater. — In  1890,  in  Behring  Sea,  gi-eater  part  of 
catch  males  ;  in  1891,  on  coast,  majority  were  young 
bulls ;  in  1892,  one-third  cows. 

^4.  McGarva. — In  1890  more  females  than  males;  in 
1891  about  equal  numbers  of  each  sex ;  in  1892  more 
males  than  females. 

P.  Findlau. — More  males  than  females  in  1892  ;  more 
females  in  previous  years. 

J.  K7'apt. —Ahont  half  the  seals  taken  by  him  females. 

F.  Warrinaton. — More  females  than  males  killed. 

G.  E.  Miner. — As  a  rule  more  females  than  males,  but 
in  1892  but  10  per  cent,  of  catch  were  females. 

Captain  .J.  D.  Warren. — A  little  over  half  the  catch 
females  both  on  the  coast  and  in  Behiing  Sea. 

C.  0.  Burns.— In  1891  about  half  females;  in  1892 
nearly  all  bulls. 

M.  Pichier/.—Jii  1891  less  than  half  females;  in  1892- 
very  few  females  on  coast.  Of  420  taken  in  Behring 
Sea,  about  one-fourth  were  females. 

W.  0.  Hughes. — In  1891,  both  on  coast  andin  Behring 
Sea,  about  half  females ;  in  1892  not  more  than  10  per 
cent,  females  on  coast. 

J.  McRae. — About  half  females. 

J.  Brown. — About  half  of  each  sex. 

J.  Siteman. — In  1888  and  1889  about  half  females;  in 
1890  nearly  all  males  ;  in  1892  three-fifths  males.  In 
Behi'ing  Sea  each  year  about  half  the  catch  were 
females. 

W.  Hermann. — More  females  than  males  as  a  rule. 

G.  Scott. — On  the  coast  and  in  Behring  Sea  about 
half  males  and  half  females. 

G.  Wester. — About  60  per  cent,  females  on  the  coast ; 
in  Behring  Sea  about  half. 

C.  Lutjens. — About  four-fifths  of  catch  females. 

C.  Hartiicen. — About  60  per  cent,  females  both  on  the 
coast  and  in  Behring  Sea. 

Al.  Scott. — In  Behring  Sea  about  hah"  of  each  sex;  on 
the  coast  for  last  two  years  more  males  than  females. 

J.  S.  Worth.— On  the  coast  in  1890  and  1891  70  per 
cent,  females  ;  in  1892  about  half  and  half.  In  Behring 
Sea  the  majority  taken  were  bulls. 

C.  Francis. — Both  on  the  coast  and  in  Behiing  Sea^ 
about  half  females. 

M.  Keefc. — In  1889  and  1890  many  more  males  than 
females;  in  1891,  in  Behring  Sea,  nearly  half  females. 
Never  has  taken  more  females  than  males.  In  1892 
nearly  all  young  males. 

[249]  2  E 
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J,  Cohurn. — In  1892  nearly  all  males ;  in  previous 
years  less  than  half  females. 

J,  Figuera. — Pretty  well  divided  as  to  sex  on  coast. 
Never  got  females  in  Behring  Sea. 

C.  E.  Mockle.r. — As  a  rule  more  cows  than  bulls. 

L.  J.  T/iiers. — Early  in  season  more  females  than 
males ;  later  on  more  males. 

G.  Wells. — In  1890,  on  coast,  more  than  half  males  ; 
in  1891  about  half  females.  In  Behring  Sea,  in  1890 
and  1891,  about  two-thirds  of  catch  females.  In  1892 
four-fifths  of  catch  males. 

Tr  0.  Shaffer.— Both  on  the  coast  and  in  Behring 
Sea  more  females  than  males. 

A.  F.  Carlson. — More  females  than  males  on  the 
coast. 

/'.  Crocker. — More  females  than  males  on  the  coast ; 
in  Behring  Sea  about  half  and  half. 

W.  Conners. — INFore  than  half  females  on  the  coast. 

P.  E.  Peterson. — On  the  coast  about  half  males  and 
half  females. 

H.  J.  Lund. — About  (^b  per  cent,  of  coast  catch 
females. 

J.  Ford. — On  the  coast  more  males  than  females. 

J.  W.  Creio. — 60  to  70  per  cent,  females. 

W.  Roland. — On  the  coast  about  one-third  females ; 
in  Behring  Sea  about  half  females. 

A.  W.  Roland.— In  1891  about  half  females;  in  1892 
about  one-third  females. 

J.  Matthews. — About  half  of  coast  catch  females  ;  in 
Behring  Sea  at  least  5  out  of  6  were  males. 

A.  McKeil. — 3  out  of  5  taken  on  coast  females. 

G.  C.  Geroio. — Two-thirds  of  catch  on  coast  and  in 
Behring  Sea  females. 

J.  Gaudin. — Chiefly  females  in  Behring  Sea,  but 
nearly  all  were  dry. 

C.  Blomquist. — 14  or  15  females  among  149  taken  in 
1892. 

R.  Hope. — Thinks  more  females  than  males  are 
taken. 

W.  Petit.— l^ot  more  than  130  females  out  of  GOO 
seals  in  1892. 

C.  F.  Dillon. — About  three-fifths  of  catch  females  in 
1892. 

A.  Sinclair. — About  half  males — a  few  more  than 
half  perhaps. 

W.  Edwards. — About  as  many  males  as  females. 

M.  Edwards. — About  half  of  each  sex. 

G.  F.  French. — Between  one-third  and  one-half 
females. 

P.  Jolihis. — About  the  same  number  of  each  sex  ou 
the  coast ;  more  females  than  males  in  Behring  Sea. 
In  1892  many  more  males  than  females  on  coast. 

T.  O'TjCary. — More  females  than  males. 

F.  Moreau. — 80  per  cent,  females. 

P.  Carlson. — Half  of  each  sex  on  the  coast. 

P.  IJammel. — 20  per  cent,  more  females  than  males. 

J.  Carthciit. — About  60  per  cent,  females. 

Indian  Evidence. — Composition  of  Catch. 

IJit-hitlc. — More  females  than  males  off  San  Juan. 
Kasado. — 6   out   of  10   females   off  San   Juan.      In 
Behring  Sea  always  more  males  than  females. 
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SchouUwick,  Clawaunack,  So-r/-uk,  Thompson,  Jack,  Tov- 
tooch,  and  Jimmy. — Off  south  end  of  Vancouver  Island 
more  females  than  males  ;  further  north  more  males 
than  fem;vles. 

Clahcqnsum,  ffanaisum,  and  Clahouto.— Along  Van- 
couver Island  coast  more  females  than  males;  further 
north  more  males. 

Walf.-r  Watt. — Along  Vancouver  Island  coast  about 
half  the  catch — perhaps  a  little  more — females. 

Chileta. — Along-  the  Vancouver  Island  coast  as  many 
females  as  males. 

Oqunaghxi. — Five  or  six  years  ago  more  males  than, 
females  ;  now  as  many  females  as  males. 

Kack-kacJi-ah.  — Five  or  six  years  ago  took  more  males 
than  females,  but  now  about  the  same  number  of  eacb 
sex  is  taken. 

Shewish. — Generally  about  the  same  number  of  each 
sex ;  this  year  more  males. 

Clat-ka-koi  and  Kickiana. — About  half  of  each  sex. 

Clicklahouto,  Keshuqua,Sind  Clatchu. — Along  the  coast 
got  about  4  males  out  of  every  7  seals  killed  on  the 
coast;  in  Behring  Sea  more  males  than  females  are 
taken. 

Clat-misk,  WaJika,  Nahwyak,  Clapliightiip,  Tsaicassup, 
and  Too-tooch. — Along  the  coast  more  males  than, 
females  are  taken,  and  those  of  them  who  have  been  in. 
Behring  Sea  had  the  same  experience  there. 

Ehenehesut. — Along  the  coast  about  the  same  number 
of  each  sex  is  taken. 

Annetz-acheet  and  I^ouU  Annetz-acheet. — Sometimes 
more  females  than  males  are  taken  on  the  coast,  but  in 
1892  more  males. 

Hat-la-cuntl. — About  the  same  number  of  males  as 
females. 

Cedar-kanim  and  At-clappa. — As  many  malevS  as 
females  along  the  coast. 

Atelu  and  Alinaliyook. — Ofi'  Vancouver  Island  coast 
more  cows,  but  further  north  more  bulls. 

Quianah. — Along  the  coast  more  females  than  males, 
but  further  north  and  in  Behring  Sea  more  males  than 
females. 

High-eit-Uck-sheel. — Some  years  more  bulls,  some 
vears  more  cows. 

Charlie  Quisto,  See-ah-sum,  and  Wech-tin. — About  half 
cows  and  half  bulls. 

Joseph,  Jack,  and  Johnny  JIammoiid. — More  males  than 

females  always. 

Sante. — &^  seals;  nearly  all  males. 

Charlie. — More  males  than  females.' 

(9„,<;. — 95  seals  :  not  many  females. 

Douglas.— Id  seals;  only  1  female. 

,/og. — 41  seals ;  not  many  females. 

Taylor. — 88  seals ;  more  males  than  females. 

Tomrnie. — 59  seals ;  more  males  than  females. 
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(c.) — That,  in  consequence  of  the  hilling  of  nursing 
Females  at  Sea,  dead  Pups  have  been  found  in 
increasing  Numbers  on  the  Prihyloff  Rooheries 
every  year  since  Pelagic  Sealing  began  in  Behring 
Sea,  and  that  such  Pups  died  from  Starvation. 

It  remains  to  deal  with   the  third   of  the   main  This  contention  wliolly  nove-L 

contentions  above  cited.  This  assertion  is,  like 
several  other  assertions  to  which  great  importance 
is  now  attached  in  the  Case  of  the  United  States, 
entirely  new. 

It  is  therefore  somewhat  remarkable  to  find, 
notwithstanding  the  apparently  complete  absence 
of  comparable  observations  in  the  reports  on 
the  islands  in  previous  years,  that  it  is  now 
maintained,  not  only  that  such  results  have  been 
concurrent  with  the  progress  of  pelagic  sealing, 
but  that  tliey  have  been  observed  to  increase  pari 
passu  with  the  growth  of  such  sealing  at  sea.  In 
previous  reports  on  the  islands,  where  the  death 
of  "  pups  "  has  received  mention  at  all,  it  has  been 
apparently   uniformly    attributed  to  one    of   two  For  references  to 

causes,  i.e.,  either  to  overrunning  of  the  young  by  ^l^^f^^^f.'^^.t,^  "f 

adult  seals,  or  destruction  of  the  young  by  surf  see  British  Commis- 

T      .  ,  .  sioners'  Report, 

during  storms.  p^ras.  328-333. 

The   mortality   noticed   in  1891  was,  moreover.  The   niortahty   of    young-   .^eals  in 

■attributed  to    the    same    causes  by    such   of    the  ^891,    first    noticed    by    British 

officials  and  natives  on  the  PribylofF  Islands  as 
were  first  addressed  on  the  subject  by  the  British 
Commissioners,  showing  very  plainly  that  up  to 
that  time  no  other  explanation  had  been  present  Ibid.  para.  :M6. 
to  their  minds. 

In    presenting    the    evidence    upon    which    de-  Evidence  cited  by  United  States  to 

pendence   is  placed    in   this    matter   in   the  Case  «^«^  *^^^f^^'^^':i?"Pf ' -ui'^^.T 

■»  ^  seen  on  rribylon  Islauf!';  till  lSc4. 

of  the  United  States,  Dr.  W.  H.  Dall,  who 
visited  the  Pribylofi'  Islands  in  1880,  Captain 
Bryant,  who  was  on  the  islands  from  1870  to 
1877,  Mr.  Moulton,  who  was  on  St.  George 
Island  from  1877  to  18S1,  Mr.  Otis,  on  the 
islands  from  1879  to  1881,  and  Mr.  GUddon, 
Government  A^ent  from  1882  to  1885,  are  first 
-cited,  to  prove  that  dead  pups  were  very  seldom 
•or  scarcely  ever  seen  upon  the  islands  up  to  the 
year  1884. 

But  Mr.  li.  W.  I'^lliott,  writing  in   1875,  and  as  But  this  i«  contradictoa  by  ]ireviou8 

,        ^,.  .  •      T    •       lOH^nr..  Reports  of  United  State-"  Govern- 

the   result  of  his  experience  gamed   m   lo/ZW4,  ment. 

speaks  of  the  normal  presence  of — 


"  decaying  carcasses  of  old  seals  and  the  ma7iy  pups   « Report  on  the 

which  have  been  killed  accidentally  by  the  old  bulls  Condition  of  AHairs 
,  .,      „   ,  ^.  .,,  T      ,        •      *  1      1  ^     c    i.u   ^^  Alaalca,"  p.  149. 

while   fighting  with   and   charging    back    and    torth 

against  one  another." 
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44th  Cons- 
ist Sess.,  H.  E.. 
Ex.  Doc.  43.  p.  4 


Lieutenant  W.  }*Iavnarcl,  United  States'  navv, 
^vritin<^  of  the  islands  in  1874,  says  : — 

"  Afmn/  of  them  [the  pups]  are  killed  hy  the  surf/ 
particularly  if  the  season  is  a  stormy  one,  as  they  are 
not  strong'  enough  s"\vimmei"S  to  save  themselves  from 
being  dashed  against  the  rocks  by  it." 


"  Monoo:raph  of  Still  again  in   1876,   Captain  Bryant  notes  the 

Xorth  American  ■  c  ■,  ^  '  c  •         i 

Pinnipeds,"  (lestTiiction   ot    a   large    number    oi  pups   m  the 

pp.  397,  308.  autumn  by  a  storm,  a  destruction  so  great  in  fact 

that  he  anticipated  its  effect  would  appear  in  1880  ; 
Zool .  ToT  ii  ^Xo*!.  ^^""^  ^^^^  same  authority  further  refers  to  the 
P-  ^"-  destruction  of  young  seals  which   always  results 

from  a  stampede  of  the  older  animals. 

Captain  Bryant  further  alludes  to  another  cause 

of  death  of  young  seals  as  follows  : — 


"  Monograph  of 
Xorth  Americau 
PiDrdped.s,''  p.  408. 


'•  When  the  sun  sljines  for  two  or  tliree  houi's,  and 
the  rocks  become  heated,  there  are  occasional  deaths 
among  the  beach-masters  and  very  young  pups  from 
sunstroke,  the  symptoms  being  a  nervous  jerking  of  the 
limbs,  followed  by  convulsions  and  death.  Fortunately 
these  occurrences  are  rare,  and  it  was  only  in  1874  that 
any  appreciable  number  were  lost  from  this  cause.  That 
year  many  young  seals  died  about  the  1st  August." 


United  States" 
Census  Report, 
p.  38. 


B.'itish  Commis- 
sioners' Report, 
para.  328. 


Destruction  of  -  pupfc  '"  due  to  raid.-*. 


Again,  in  his  Monograph,  submitted  in  1880, 
Elliott  refers  to  the  destruction  of  large  numbers 
of  pups  by  October  gales. 

The  British  Commissioners  were  likewise  in- 
formed by  Mr.  D.  Webster,  who  has  been  for  many 
years  on  the  Pribyloff  Islands,  that  ir  one  year 
''  in  the  f^eyenties  "  he  had  seen  the  beaches  at 
north-east  point  of  St.  Paul  Island  "  strung  with 
dead  pups." 

It  is  clear,  therefore,  that  the  statements  of 
witnesses  especially  quoted  by  the  United  States' 
Case,  who  speak  from  past  recollection  only,  are 
not  in  accordance  with  facts. 

Eaids  made  upon  the  breeding  rookeries  may 
also  be  cited  as  a  cause  of  death  of  young  seals, 
and  that  such  raids  have  been  frequent  is  else- 
where shown.  In  respect  to  the  destructive  effect 
of  raids  upon  the  young  seals,  one  of  the  witnesses 
cited  by  the  United  States  maj^  be  quoted.  Mr.  I. 
M.  Lenard  says : — 


United  States' 
Case,  Appendix, 
vol.  ii.  p.  217. 


"  When  on  a  raid  we  would  watch  for  a  favourable 
opportunity  to  make  a  landing,  and  then  kill  male  and 
female  fur-.?ea]s  indiscriminately.  Probably  for  every 
oOO  marketable  skins  secured,  double  that  number  of 
pups  Avere  destroyed." 
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From  the  year  1884  onward,  it  is  maintained  in  Evidenco  cited  by  the  United  States 

the  Case  of  the  United  States  that  the  number  of  ^^^^^^^  ^^  ^.p^p^-.  ^^-^^  develop- 

dead    pnps   became   considerable,  and  increased  ment  of  pelagic  gealiug,  Avholly 

annually;  but  three  witnesses  only  are  specially  retrospective, 

cited  in  support  of  this  contention,  Messrs.  Morgan, 
Loud,    and  Hereford.      Nothing    on    this   matter  United  States' 
seems  to  be  found  in  the   annual  reports  of  the  ^'^^^'  PP-  ^^^'  ^1"^- 
Government  officials  on  the  islands  in  these  years, 
though  it  must  be  admitted  to  have  been  important 
to  the  interests  which  these  agents  were  there  to 
guard.     The  affidavits  of  these  gentlemen,  speaking 
to  the   precise  numbers  of  dead  pups   in  a  long 
series   of  years,  and  making  out  that  these  tally 
exactly  with  the  numbers  of  females  taken  by  the  , 
pelagic  hunters,  are  all  dated  in  April,  1892. 

Mr.  Morgan's  evidence  is,  however,  very 
imperfectly  quoted  in  the  United  States'  Case. 
He  says  : — 

"  For  instance,  dining  the  period  of  my  residence  on  The  quotations  of  evidence  relied  oh 

St.  George  Island  [beginning  in  1874],  down  to  the  year        ,     ,  ,      ^^'®  moreover  imperfect. 

looi    .1  1  1  r>    1      I  ,       Ibid.,  Appendix, 

loo4,  there  were  always  a  number  of  dead  pups,  the  yq]  \\^  p.  64. 

number  of  which  1  cannot  give  exactly,  as  it  varied 

from  year  to  year,  and  was  dependent  upon  accidents 

or  the  destructiveness  of  storms But  from  the 

year  1884  down  to  the  period  when  I  left  St.  George 

Island  [in  1887]  there  was  a  marked   increase   in   the 

number  of  dead  pup  seals,   amounting,  perhaps,  to  a 

trebling  of  the  numbers   observed  in  former  years,  so 

that  I  would  estimate  the  number  of  dead  pups  in  the 

year  1887  at  about  5,000  or  7,000  as  a  maximum." 

He  then  proceeds  to  argue  that  the  increased 
number  of  dead  pups  resulted  from  pelagic 
sealing. 

Mr.    Loud    was  on  the  islands  each  year  from  Ibid.,  p.  80. 
1885  to  1880.     He  speaks  of  seeing  dead  pups  in 
all  these  years,  and  believes  the  mortality  to  have 
occurred  in  consequence  of  pelagic  sealing. 

Dr.  Hereford  has  been  stationed  on  the  islands 
at  various  times  from  1880  to  1891.     He  says  : — 

"  The  loss  of  life  of  pup  seals  on  the  rookeries  up  to  ibid.,  p.  32. 
1S84  or  1885  was  comparatively  shght,  and  was  generally 
attributed  to  the  death  of  the  mother  seal  from  natural 
causes  (or  fi-om  their  natural  enemies  in  the  water,  or,  as 
sometimes  happened,  sudden  storms  with  heavy  surfs, 
rolling  in  from  certain  directions  on  the  breeding- 
rookeries,  but  never  at  any  time  would  a  sufficient 
number  of  pups  be  killed  to  make  it  a  subject  of  special 
comment,  either  among  the  natives  or  the  employes  of 
the  Company).  Coincident  with  the  increase  of  hunting 
seals  in  the  sea,  there  Avas  an  increase  in  the  death-rate 
of  pup  seals  on  the  rookeries,"  &c. 


211 


United  States' 
Case,  p.  214. 


But  contention  held  dues  not  accord 
with  the  date  of  sealing  in  Beli- 
ling  Sea. 


British  Commis- 
sioners' Report, 
pai-as.  67,  588,  589, 
590. 


It'  coiTect,  the  contention  shows  that 
the  observed  deaths  resulted  from 
acts  on  the  PribvlofF  Islands. 


Ibid.,  paras,  684, 
685,  &c.,  and 
para.  714. 


The  portion  of  tliis  statement  here  placed 
in  parentheses  is  omitted  from  the  citation  as 
given  in  the  Case  of  the  United  States. 

If,  then,  the  recollection  of  these  three  gentle- 
men of  circumstances  which  passed  unrecorded 
at  the  time  of  their  occurrence,  both  by  them- 
selves and  all  other  officials  on  the  islands  in 
these  years,  be  accepted  as  substantiall}'  in 
accordance  with  the  facts,  we  find  tliat  an 
increasing  number  of  dead  pups  occurred  each 
year  since  about  1884.  In  the  Case  of  the 
United  States,  it  is  claimed  that  this  took  place 
concurrentlv  with  increased  sealing;  in  Behring 
Sea  and  in  consequence  of  the  death  of  suckling 
female  seals.  But  in  1884  only  one  Canadian 
sealing-schooner  is  known  to  have  entered 
Behring  Sea,  and  in  1885  but  two  schooners,  and 
it  was  not  till  1886  that  as  many  as  sixteen 
vessels  entered  the  sea,  and  the  number  of  seals 
taken  there  became  large. 

There  is,  therefore,  important  absence  of 
correspondence  between  the  date  above  fixed  for 
the  first  excessive  death  of  pups  as  asserted,  and 
that  at  which  the  operations  of  sealers  in  Behring 
Sea  can  possibly  be  supposed  to  have  exercised 
any  perceptible  efiect.  It  will  be  found,  on  the 
other  hand,  on  turning  to  the  chapters  of  this 
Counter-Case  dealinof  with  the  mana<^ement  of 
the  islands  themselves,  that,  following  the  expan- 
sion of  the  area  of  driving  initiated  in  1879, 
the  operations  of  the  Company  in  the  eflbrts  to 
secure  their  "  quota "  of  skins  were  pressing 
with  annually  increasing  severity  on  the  seals 
there  throughout  these  very  years  ;  and  it  may 
well  be  asked  whether  just  such  results  might  not 
naturally  be  expected  to  follow  from  such 
excessive  and  repeated  driving  of  the  seals. 


Ihe  fundamental  assumptions  of  the 
contention  held  by  the  United 
States  are  not  proven. 


It  is  not  known  that  breeding- 
females  go  to  sea  for  food  while 
the  young  are  dependent  on  them. 


It  must  be  borne  in  mind  that  the  possible 
connection  between  the  death  of  young  seals  on 
shore  and  the  supposed  killing  of  their  mothers 
ai  sea,  necessarily  depends  upon  several  circum- 
stances which  have  not  hitherto  been  adequately 
investigated. 

It  is,  for  instance,  not  known  that  the  mother 
seals  actually  go  to  sea  for  food  during  all  that 
part  of  the  early  life  of  the  pup   in  which  it  is 
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absolutely  dependent  on  tlie  mother.     But  if  tins 

be   assumed,  it  has,  further,  not  been   shown  that 

at  this  season  the  nursing  females  go  to   such  a 

distance   from   the  shores  as  to  be  taken  in  anv 

considerable     numbers    by    sea-sealers  —  always 

excluding   the  illegitimate  killing  by  raiders  close 

along  the  rookery  fronts.     Some  further  reference 

will  be  made  to  these  disputed  points  ;    but,  in  the 

first  place,  the  actual  circumstances  bearing  on  the 

death  of  younor  seals  in  1891,  in  connection  with 

which  the  claim  now  made  bv  the  United  Slates 

arose,  mav  be  shortly  noted. 

Particular   attention  was   giyen   to   this   subject  Actual  circumstaucee  of  the   mor- 

by  the  British   Commissioners  during  their  yisits  ^        P  P      ^ 

to   the   Pribyloff    Islands   in   July,  August,    and 

September  1891 ;    for  though,  as  above  stated,  it 

had  escaped  the  notice  of  those  in  charge  of  the 

islands   till  their   attention  was  directed  to  it,  it 

appeared  to  the  Commissioners  to  be  a  matter  of 

importance.     The  result  of  their  inyestigation  is  British  Commis- 

oiyen    at   some     leno-th   in   their    Report,   which  sioners'  Report,    ^ 
^  '^  ,  .  paras.  83,  34<4-:^nto. 

must  be  consulted  for  details.    In  summing  up  the 

facts,  they  write  :— 

"  The  death  of  so  many  young  seals  on  the  islands  in  Ibid.,  para.  .355. 
1891  was  wholly  exceptional  and  unprecedented,  and  it 
occurred  in  the  very  season  during  which,  in  accordauco 
with  the  modus  vivendi,  every  efibrt  was  being  made  to 
drive  all  pelagic  sealers  from  Behring  Sea.  Those 
familiar  with  the  islands  were  evidently  puzzled  and 
surprised  when  their  attention  was  first  drawn  to  it, 
and  were  for  some  time  in  doubt  as  to  what  cause  it 
might  be  attributed 

"  The  mortality  was  at  first  entirely  local,  and  though 
later  a  certain  number  of  dead  pups  were  found  on 
various  rookeries  examined,  nothing  of  a  character  com- 
parable with  that  on  Tolstoi  rookery  was  discovered." 

The   Commissioners   then  show,  by  reference  to  Shown  to  bo  incompatible  with  the 

dates  in  detail,  that  the  excessive  mortality,  when  f^^^'^^^  ctlf"^  '"^  ^'^'  ^"^^^^ 

first  observed,  had  occurred  at  a  time  too  early  in 
the  summer  to  be  explained  by  the  killing  of 
mothers  at  sea ;  and  point  out  that,  althouah 
further  deaths  of  young  occurred  at  later  dates, 
there  appeared  every  reason  to  believe  that  the 
whole  resulted  from  some  one  cause,  which  had 
extended  from  tiie  original  localities,  and  had 
become  more  £:feneral. 

The  Commissioners  do  not  regard  the   available  I'^i^-.-  l>a»'a-  356. 
evidence  as  sufiicicnt  to  enable  them  definitely  to 
determine    the    cause    of   the   mortality  in   1891 
but    suggest    the    following    as    among    probable 
causes : — 
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British  Commis- 
sioners' Report, 
paras.  31.6  et  seq. 


RecuiTence  of  mortality  iu  1892, 
when  practically  no  seals  were 
killed  in  Behring  Sea,  proves  ab- 
solutely that  the  killing  of  females 
at  sea  cannot  be  accountable. 


Appendix,  vol.  i, 
p.  14G. 


Character  of  evidence  adduced  by 
the  United  States  to  show  that 
breeding  females  go  far  to  sea  for 
food. 


United  States' 
Case,  pp.  115-1 19. 
Ibid.,  p.  209. 


(a.)  Disturbances  connected  with  the  collection 
of  "  drives,"  in  which  nursing  females  were  in- 
cluded, which  animals,  though  eventually  spared, 
did  not  succeed  in  rejoining  their  young. 

(6.)  Disease  of  an  epidemic  character. 

{c.)  Stampedes  and  over-running  of  the  youno-. 

{(1.)  Eaids  upon  the  rookeries  specially 
affected. 

The  circumstance  that  the  mortalitv  observed 
in  1891  was  confined  to  St.  Paul  Island,  and 
was  not  found  on  the  neighbouring  Island  of 
St.  George,  is  m  itself  sufficient  to  indicate  that  it 
cannot  be  attributed  to  the  kiUing  of  seals  at 
sea.  All  the  witnesses  cited  in  the  United 
States'  Case  in  respect  to  the  mortality  in  this 
year  speak  of  its  occurrence  on  St.  Paul  Island 
only. 

Absolute  confirmation  of  the  view  that  the 
death  of  pups  in  1S91,  cannot  be  attributed  to  the 
killing  of  mothers  at  sea,  has  been  obtained  from 
the  experience  of  the  year  1892.  There  is  com- 
plete information  as  to  the  number  of  vessels 
engaged  in  pelagic  sealing  in  Behring  Sea  during 
the  season  of  1892,  The  statements  of  sealers  set 
out  in  the  Appendix,  the  statement  of  Captain 
Parr,  the  Senior  Biitish  Naval  Oflicer,  detailed  to 
patrol  Behring  Sea,  and  the  careful  watch  kept  by 
the  United  States'  ships  ^'  Mohican,"  "  Yorktown," 
"  Adams,"  '-'  Kanger,"  "  Eush,"  and  "  Corwin,"  and 
Her  Majesty's  ships  "Melpomene,*'  and  "Daphne," 
established  that  not  more  than  500  seals  were 
killed  in  Behring  Sea  during  1892.  Therefore,  no 
exceptional  mortality  among  i)ups  could  have 
arisen  from  the  killing  of  nursing  females.  It  is, 
however,  undoubted  that  more  dead  pups  were 
seen  on  the  islands  in  1892  than  in  1891,  It  was, 
further,  acfain  noticed  that  the  excessive  mortalitv 
was  as  before  confined  to  St.  Paul  Island,  Atten- 
tion to  Mr.  Macoun's  Heport  on  this  matter  is 
respectfully  invited, 

A  considerable  body  of  evidence  is  cited  in  the 
(.ase  of  the  United  States,  to  support  the  state- 
ment that  the  nursing  females  regularly  and  fre- 
quently go  long  distances  to  sea  in  search  of  food  ; 
and  in  recurring  to  this  evidence  on  another  page, 
it  is  so  mentioned  as  to  convey  the  impression  that 
the  females  leave  the  rookeries  for  this  purpose 
almost  immediatelv  after  the  birth  of  the  ^^oung- 
pr,  in  other  words,  almost  immediately  aftei- 
[249]    -  2  F 
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their  arrival  there  ;  though  all  previous  observa-  * 

tions,  together  with  many  of  the  statements  now 
cited  in  the  Uuited  States'  Case  itself,  show  that  British  Commia- 
the  females  do  not  seek  the  water  for  any  purpose  ^^^^"^300^^^*^''^' 

till  some  time  after  givino-  birth.  Elliott's  Census 

Report,  p.  39,  &(:;. 

The  United  States  Commissionori 
and  Professor  Allen  addne©  no 
facts. 


The  United  States'  Commissioners  in  their  Keport 
content  themselves  with  making  the  following 
affirmation  on  this  subject :  — 


"Cows  when  nursing  regularly  travel  long  distances  United  States' 
to  feed.     They  are  frequently  found  100  or  150  miles  ^"^^^^  P-  '^-^• 
from  the  islands,  and  sometimes  at  greater  distances." 

Professor  J.  A,  Allen,  in  his  specially  prepared 
Eeport,  merely  says  :— 

'•  It  is  furtlier  well  knovcn  tliat  the  mother  seals  leave   Ibid.,  Appendix, 
the  islands  at  frequent  intervals  and  proceed  far  out  to   ^^^'  ^'  P^^"  ^^^^  ^^^' 
sea  in  search  of  food,"  and  "in  Behring  Sea  they  [the 
female  seals]  make  long-  excursions  for  food." 


Neither  the  United  States'  Commissioners  nor 
Professor  Allen  have  referred  to  the  facts  upon 
which  they  have  reached  these  conclusions.  The 
whole  of  the  affidavits  specially  referred  to  in  the 
Case  of  the  United  States  on  this  subject,  except  two, 
bear  dates  subsequent  to  that  at  which  the  Eeport 
of  the  United  States'  Commissioners  was  completed, 
viz.,  15th  April,  1892  ;  and  of  these  two  excep- 
tional affidavits,  one,  that  of  Dr.  II.  H.  Mclntvre, 
speaks  only  of  young  (non-bearing)  females  going 
to  feed.  Professor  Allen  has  not  cited  the  facts 
which  have  led  him  to  assume  a  new  position, 
though  in  his  former  writings  he  is  found  to  be 
fully  committed  to  the  statement  that  the  female 
seals  do  not  feed  during  the  season  in  which  thev 
resort  to  the  breeding-islands. 

The  habit  of  prolonged  abstinence  at  tlie  breed- 
ing- season  is  well  known  to  be  normal  amoii"-  the 
Pinnrpedia  as  a  whole  ;  and  notwithstanding  the 
number  of  years  over  whicli  the  habits  of  seals 
have  been  observed,  there  is  no  record  of  food 
being  found  in  the  stomachs  of  females  when  killed 
upon  tlie  islands,  or  anv  facts  that  iustifv  the 
statement  that  nursing  females  leave  the  islands 
on  feeding  excursions. 

Writing  particularly  of  the  eared-seals  (or  fur- 
seals  and  sea-lions),  Professor  Alieji  savs  : — 


The  affiJarits  are  subsequent  in 
date  to  the  Report  of  United 
States'  Commissioners. 


The  abstinence  from  food  of  pinni 
pods   at   the   breeding   season   is 
generally  recognized- 


Professor  Allen  on  this  subject. 


"  One  of  the  most  striking  features  iji  their  history  is   Bull.  Mas.  Comp. 
that   at  this  period   [that   of  reproduction],  Tio^/i  sei-es   Zool..  vol.  ii.  No.  1. 
pass  weeks,  iuxl  ovm  months,  without  food,  or  Avitimut    ^'     ' 
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oftC])  visitiui;-  tlir  water.  Arriving:  at  tin-  I.roedinf:^- 
groumls  excet'(li]iii-ly  I'at  ami  I'liwicldx-.  ilic\-  sccni  to 
be  Biistained  bv  the  tat  of  their  bodies,  thev  fiuallv 
leave  at  the  end  "f  tli'-  breeding  season  greatly  ema- 
ciated. 
L?'A  similar  faet  has  been  long  known  in  respect  to 
the  Avalrus,  Avhose  period  of  fasting,  however,  seems  to 
be  shorter  than  that  of  the  eared-seals." 

In  his  Monograph  of  1860,  Professor  Allen 
writes  on  the  same  .snbject  :  — 

•^Monogi*apli  of  "The    males,    during    the    breeding   .season,    remain 

Pinnipeds  '"  p    2-^7    "^^"^^^lly  on  land,  and  tliey  will  sutler   death  rather  than 

leave  their  chosen  spct.  They  thus  sustain,  for  a  period, 
of  several  Aveeks,  an  uninterrupted  fast.  They  arrive 
at  the  breeding  stations  fat  and  vigorous,  and  leave 
them  weak  and.  emaciated,  liaA'ing  been  nourished 
througli  their  long  period  of  fasting  wholly  by  the  fat 
of  their  own  bodies.  The  females  remain  uninter- 
ruptedly on  land  for  a  much  shorter  period,  but  for  a 
considerable  time  after  their  arrival  do  not  leave  the 
harems." 

Captain  Bryant.  Eeferring  particularly  to  the  North  Pacific  fur- 

seal,  Captain  Bryant,  who  is  responsible  for  that 
part  of  Professor  Allen's  work  on  the  eared-seals 
which  treats  of  the  habits  of  this  animal,  notes  ihe 
result  of  his  careful  investigation  of  the  statement 
made  by  the  natives,  that  the  seals  do  not  ent 
while  resorting  to  the  islands.  He  refers  particu- 
larly to  the  males,  but  adds  : — 

Bull  Mus.  Comp.  ..  rpj^g  ggjj^y  ^^,.^g  ^j.,^^,    ^.^    ^]^^    ^;.^^.   ^^^„.^^ijjo-    females 

Zool.,  vol.  n,  No.  1,  -,  f       -,•        .•      M 

pp.  101,  102.  Killed  tor  dissection. 

He  further  draws  particular  attention  to  the 
absence  of  all  excrement  upon  the  rookery 
grounds. 

Further    etatercents    by    Professor  Professor  Allen  himself,  in  an  explanatory  note 

Allen  and  Captain  Brvant.  *     i.i  •     i.      ^         t   ^      •  xx         i.'^^  ^c 

^  '  to  the  passages  just  referred  to,  in  confirmation  oi 

Bryant's  statement,  writes  thus  : — 

"  Steller  slates  that,  in  the  numei-ous  specimens  he 
dissected  he  always  found  the  stomachs  empty,  and 
remarks  that  they  take  no  food  during  the  several 
weeks  they  remain  on  land.  Mr.  Pall  confirms  the 
same  statement  in  respect  to  the  present  species,  and 
^■aptains  Cook.  Weddell,  and  others,-  who  have  had 
opportunities  for  observing  the  different  southern 
species,  affirm  the  same  fact  in  regard  to  the  latter. 
Lord  Shuldham  long  since  stated  that  the  walrus  had 
the  same  habit,  though  its  annual  fast  seems  soraewdiat 

shorter  than  those  of  the  eared-seals. 

*  «  «  * 

*•  This  singular  phenomenon  of  a   protraetcd  annual 
fast  during  the  period  of  parturition  and  the  iiursing  of 
the  young — ^the  season  when  mo&t   mammals  require 
'[249]  2F2 
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the  most  ample  sustenauce — seems  not  wholly  con- 
fined to  the  walruses  and  eared-seals.  So  far  as  known, 
however,  it  is  limited  to  the  pinnipedes  ;  and,  excepting 
in  the  case  of  a  single  member,  the  sea-elephant  {Mac- 
rorliinus  elephantinus),  to  the  two  above-named  families. 
By  some  of  the  old  writers  the  sea-elephant  was  said 
to  feed  sparingly,  at  this  time,  on  the  grasses  and  sea- 
weeds that  grew  in  the  vicinity  of  its  breeding-places, 
but  the  weight  of  the  evidence  in  respect  to  this  point 
seems  to  indicate  that  this  species  fasts  similarly  to 
the   eared-seals    and   walruses,    during  the    period   it 

resorts  to  the  land  to  bring  forth  its  young. 

*  *  *  » 

"  It  may  be  that  other  species  of  the  earless  seals 
undergo  similar  fasts,  but  if  so,  I  have  as  yet  seen  no 
record  of  the  fact.'' 

Captain  Bryant,  in  his  contribution  on  the 
habits  of  the  fur-seal,  which  is  incorporated  in 
Professor  Allen's  later-dated  Monograph,  does  not 
repeat  the  observations  recorded  in  his  former 
treatise,  but  refers  to  them,  and,  in  regard  to  the 
particular  subject  now  in  question,  clearly  shows 
that  he  maintained  the  same  position  as  before. 
Writing,  for  instance,  of  the  female  fur-seal  as 
follows  : — 

"  From  that  time  [i..e.,  that  of  impregnation]  she  lies 
either  sleeping  near  her  young  or  spends  her  time 
floating  or  playing  in  the  Avater  near  the  shore,  return- 
ing occasionally  to  suckle  iier  pup. 

*  *  *  » 

"The    females,    after   giving   l)irth   to   their   young,   -  Monograph  of 
temporarily  repair  again   to   the   Avater,   and  are  thus  North  American 
never  all  on  shore  at  once,  so  that  by  the  end  of  the  P»ni"pe'is/' p- '^86. 
season  there  will  be  tAvice  as  many  young  seals  on  shore 
as  females.'' 


The  British  Commissioners,  as  the  result  of  their 
investigation  of  this  subject,  sum  up  their  conclu- 
sions in  these  words  : — 


Conclusions  of  the  British  Commis- 
sioners on  the  subject. 


"  It   appears   to   be  certain   that   the  mature   males  British  Commis- 
doiug  duty  on  the  breeding  rookeries  do  not  feed  at  all   sioners'  Report, 
during  the  breeding  season,  and  that  for  some  time,  at  P'^^'^"  ^^^* 
least  several  Aveeks,  after  landing,  the  breeding  females 
do  not  leave  the  rookery-grounds  in  search  of  food. 
There  is  no  apparent  reason  why  the  '  iiolluschickie,' 
or  young  males,  should  not  go  to  sea  in  quest  of  fish. 
Singularly  enough,   howcA-er,  though  animals  of   this 
class  haA^e  been  killed  by  hundreds  of  thousands  upon 
the  breeding  islands  under  all  conceivable  conditions  of 
weather,  and  often  Avithin  less  than   an  hour  of  their 
deportation   fi'om   their    hauling-grounds,    the    almost 
universal  testimony  is  to  the  effect  that  their  stomachs 
are  invariably  found  to  be  fi-ee  from  food." 


217 


British  Commis- 
bioners'  Report, 
para.  233-235. 

Observations  made  by  them. 


Absence  of  all  excrement  on  the 
breeding-places. 


Ibid.,  para.  243. 


Ibid.,  pai-a.  308. 


Analogy  of  the  hair-seal. 


Ibid.,  para.s. 
.308,  649. 

If   females  go  to  sea  for  food,  this 
does  not  happen  till  the  autumn. 


3o; 


Evidence  collected  by  British  Com- 
missioners. 


The  Coinuiissioiiers  then  detail  such  ol^servations 
as  they  were  themselves  able  to  make,  including 
the  examination  of  the  stomachs  of  108  young 
males  (Pribyloff  Island),  one  old  male,  and  two 
females  (Behring  Island).  The  old  male  and  the 
females  last  mentioned  were  driven  up  directly 
from  the  rookery,  but  200  yards  distant,  and  at 
once  killed,  but  no  trace  of  food  was  found  in  the 
stomachs. 

The  complete  absence  of  excrement  on  the 
rookeries,  already  referred  to  in  a  quotation  from 
Captain  Bryant,  was  specially  noted  by  the  British 
Commissioners,  who  sav  : — 

"  It  is  to  the  absence  of  such  matter  alone  that  the  con- 
tinuous herding  together  on  one  spot  for  some  months 
of  so  many  thousand  animals  is  on  sanitary  grounds 
rendered  possible.  It  became  obvious  tliat  so  soon  as 
the  seals  commence  again  to  feed,  it  must  be  absolutely 
necessary  for  them  to  abandon  their  crowded  quarters 
on  shore.  The  evidence  this  afforded,  that  the  females 
do  not  feed  to  any  notable  extent  till  the  young  are 
practically  weaned,  or,  at  all  events,  until  very  late  in 
the  suckling  season,  is  perhaps  more  definite  than  that 
given  in  any  other  way." 

They  add  :— 

'•  It  appears  to  us  to  be  quite  probable,  however,  that 
toward  the  close  of  the  season  of  suckling,  the  female 
seals  may  actually  begin  to  spend  a  considerable  portion, 
of  their  time  at  sea  in  search  of  food."' 

In  the  case  of  the  hair-seal,  expeiienced  sealers 
point  out  that  there  is  no  excrement  whatever  on 
the  ice  resorted  to  by  hood-seals  and  floe-rats, 
both  of  which  species  abstain  altogether  from 
feeding  whilst  on  the  ice  ;  but  that  the  ice  to  which 
the  harp-seal  resorts  is  covered  with  dung,  and 
the  harp-seal  is  known  to  feed  throughout  the 
season. 

It  will  thus  be  noted  that,  while  presenting  the 
available  evidence  on  the  subject,  the  British  Com- 
missioners did  not  feel  themselves  to  be  warranted 
in  making  a  perfectly  deiinite  statement  on  it  either 
in  one  sense  or  in  the  other.  They,  however,  state 
their  belief  that  if  the  females  feed  while  suckling 
it  cannot  be  till  towards  the  close  of  the  breeding 
season,  and  probably  not  to  any  notable  extent  till 
after  the  middle  of  September,  at  which  date 
pelagic  sealing  in  Behring  Sea  becomes  practically 
impossible,  because  of  boisterous  weather. 

The  British  Commissioners  endeavoured  to 
obtain  and  compare  as  impartially  as  possible  the 
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statements  of  all  those  who  had  any  familiarity 
with  seal  life,  as  to  the  actual  distances  to  which 
vseals  supposed  to  be  engaged  in  feeding  might  go 
from  the  breeding  islands.  They  found,  in  the 
first  place,  that  the  natives  generally,  both  of  the 
Pribylofl'  and  Commander  Islands,  believed  that 
the  female  seals  did  not  feed  at  all  till  the  young 
had  been  weaned ;  while  other  authorities  stated  British  Commis- 

1         ,1        /•  1    sioners'  Report, 

very  varied  distances  for  the  length  of  supposed  ^^^^  ^q^   ^ 
feedincr    excursions,  taking  for  granted  in   many 
cases  that  the  mere  presence  of  seals  at  sea  during 
the  breeding  season,   showed  that  the  animals  so 
seen  had  come  away  from  the  l)reeding-islands  in 

search  of  food.     All  available  opinions  up  to  the  ibid..  pai>«s.  309- 

319 
date   at  which  their  Report   was  written   are  in- 
cluded in  it,  and  serve  to  show  the  actual  informa- 
tion at  that  time. 

The    British    Commissioners    then    explain    the  Breeding  seals  do  not  go  far  from 

,    ,  ,  .  .       iorin         1-1  the  rookeries  for  any  purpose, 

result  of  their  own  observations  m   1891,  which  ^  r    r 

show  that  the  seals  are  always  to  be  found  in  con- 
siderable numbers  close  along  the  rookery  fronts, 
while  comparatively  few  seals  are  seen  as  much 
as  half-a-inile  from  the  rookeries,  and  that  at  a 
distance  of,  say,  4  miles  to  seaward  of  these  places, 
it  would  be  ditficult  for  any  observer  to  say  by 
appearances  at  sea  alone  where  a  rookery-ground 
existed.  They  then  write  to  tlie  following 
eflfect : — 

*'  It  is,  however,  certain,  from   .statements   obtained    Ibid.,  para.  314 
that  females  in  milk  are   occasionally  killed  at  sea  by 
pelagic  sealers,  and  though  it  is  possible  that  there  are 
females  which  have  deserted  the  islands  in  consequence  ♦ 

of  having  been  driven  up  to  the  killing-grounds  with 
the  holluschickie,  or  because  of  some  other  cause  of 
disturbance,  such  as  the  death  of  their  young,  it  is 
highly  prol:>able  that  in  the  later  summer  and  autumn  the 
distance  to  which  the  females  go  from  the  breeding- 
place  becomes  gradually  increased.  It  is,  nevertheless, 
scarcely  credible  that,  under  any '  circumstances,  the 
females  engaged  in  feeding  their  young  can  navigate 
to  great  distances  fi'oni  the  islands  on  erratic  courses, 
and  subsequently  return  punctnally  and  without  fail  to 
their  rookeries  ;  and  any  assumption  made  on  this  basis 
must  be  regarded  as  requiring  proof  of  a  character  very 
difierent  t(^  that  so  far  advanced  by  those  liolding  such 
a  belief."" 

In  examining  the  evidence  on  this  subject  Avhich  See  particularly  ^^ 

is  specially  relied  upon   and  is  referred  to  in  the  e,"^*fpp^  nif  118.  fl 

Case    of   the    United    States,    in    support    of    the  '         statements  in   the   United    States'      * 

theory    that   the   death  of     young    seals    on    the  Case  respecting  females  iu  milk 

islands  is  due  to  the  killing  of  the  mothers  at  sea,  ^^^®^  ^*  *®®' 

it  will   be  noticed  that  several  of  the  witnesses 
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Females  in  milk  taken  where  no  con- 
nection can  be  assumed  with 
PribvlofF  Islands. 


United  States'  Case. 
Appendix,  vol.  ii. 
pp.  321,  337.  348. 

Appendix,  vol.  ii.. 
pp.  49,  70,  73. 


Females  in  milk  taken  after  youna: 


are  weaned. 


Ibid.,  pp.  22.  23. 


Fi«h  abound  near  the  breeding- 
places. 

Appendix,  vul.  i, 
p.  138. 


.speak  merely  ol'  having  killed  occasional  seals  in 
milk  at  long  distances  from  the  PribylofI"  Islands, 
while  in  other  cases  it  is  taken  for  i^rranted  that 
any  seals  seen  in  Behring  Sea  dnring  the  breeding 
season  must  be  females  cruizinff  from  the  islands 
in  search  of  food.  Several  witnesses  affirm  that 
large  nnmbers  of  breeding  females  in  milk  are 
taken  at  lono-  distances  from  the  islands.  13nt 
such  females,  it  may  well  be  assumed,  are  but 
strays,  driven  from  the  islands  by  the  constant 
disturbances  there,  or  which  have  deserted  them 
because  of  the  death  of  their  vouno-  •  thouo-h  in 
the  autumn  it  is  also  possible  that  some  cows 
whose  pups  are  already  practically  or  entirely 
weaned,  may  eventual!}'  travel  to  considerable 
distances,  and  possibly  with  no  intention  of 
returning  to  tlie  islands. 

Some  explanation  of  this  kind  must  be  found 
to  account  for  the  killino-  of  a  few  seals  in  milk, 
late  in  August,  in  and  about  the  passes  of  the 
Aleutian  Islands,  referred  to  hv  several  witnesses 
cited  bv  the  United  States.  In  the  evidence  of 
sealers  contained  in  the  Appendix  to  this  Counter- 
Case,  Messrs.  W.  Shields  and  J.  Brown  state  that 
tliev  have  killed  females  in  milk,  in  different  years, 
off  Kadiak  Island.  E.  Loren/  and  G.  C.  Errow 
have  similarly  found  females  in  milk  in  several 
years.  In  none  of  the  above  cases  can  the  females 
so  killed  be  supposed  to  have  left  suckling  young 
upon  the  Pribyloff  Islands'. 

Further  evidence  to  the  same  etiect  is  given  by 
other  witnesses,  who  state  that  though  some  seals 
in  milk  were  taken  b)'-  them  in  Behring  Sea,  those 
got  after  the  end  of  July  showed  only  traces  of 
milk  ;  and  this,  in  such  a  manner  as  to  prove  that 
they  were  running  dry,  either  because  the  young 
had  already  been  naturalh'  weaned,  or  in  con- 
sequence  of  the  loss  of  their  young,  or  abandon- 
men',  of  the  breeding-grounds. 

It  will  be  remembered  that  the  evidence  is  such 
as  to  show  that,  if  any  class  of  seals  go  system- 
atically in  search  of  food  during  the  breeding- 
season,  this  can  only  be  the  females.  But  from 
the  facts  obtained  respecting  the  abundance  offish 
in  the  immediate  vicinity  of  the  breeding-islands, 
it  appears  to  be  certain  that  these  are  not  preyed 
upon  to  any  great  extent  by  the  masses  of  seals 
frequenting  the  shores. 

The  British  Commissioners  report  that  such  fish 
as  cod  and  halibut  are  taken  by  the  natives  at 

miles  from  the 


distances    varying   from    1    to 
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rookeries  on  St.  Paul  and  St.  George  Islands,  and 
add  that  when  at  anchor  within  less  than  half-a- 
mile  oftHhe  largest  rookerv  on  Behring  Island,  cod  British  Commis. 

•^  "  »  '  sioners  Jtieport, 

and  other  lishes  were   caught  in  abundance  at   a  para.  231. 
depth  of  6  to  7  fathoms. 

Mr.  Macoun,  as  the  result  of  his  observations  in 
1892,  presents  further  evidence  in  detail,  such  as 
to  show  that  fish  abound  in  the  immediate  vicinity 
of  both  the  Pribylofl  and  Commander  Islands,  and 
adds : — 

"It  is  tliiiis  Lvideiit  that  sliould  seals,  wJietliev  males  Appendix,  vol.  i, 
or  females,  require  food  during  the  time  they  resort  to  P-  l*''  • 
the  islands  (which  has  not  been  proved),  it  is  to  l)e  had 
in  abundance  close  to  the  rookeries." 


The  facts  above  alluded  to  are,  ^  however, 
directly  in  contradiction  of  the  statement  found 
in  the  case  of  the  United  States,  to  the  efiect  that 
fish  are  very  scarce  in  the  waters  in  the  vicinity  LTnited  States' 
of  the  breeding-islands.  This  in  efiect  is  merely  <^"^^'  P- 1^^- 
an  unsupported  and  hypothetical  assumption,  and 
it  is  difficult  to  determine  whether  it  is  the  basis 
of  the  further  statement  as  to  excursions  of  seals 
to  great  distances  to  feed,  or  is  consequent  on 
that  statement. 

With  the  facts  in  evidence,  it  is  quite  unreason- 
able to  suppose  that  female  or  other  seals  seeking 
food  go  to  great  distances  in  this  quest,  while 
ample  supplies  might  be  obtained  by  them  with- 
out this  effort. 

It  is  submitted  from  the  facl-s  contained  in  the 
foregoing  chapter  that  it  is  established  that  any 
abnormal  death  of  pups  on  the  islands  is  not  due 
to  pelagic  sealing ;  and  that  pelagic  sealing  is  not 
an  illegitimate,  improper,  or  wasteful  method  of 
killing  seals. 

That  the  contention  in  the  United  States'  Case 
that  pelagic  sealing  is  wholly  destructive  of  the 
seal  property,  is  without  foundation ;  and  that  it 
is  a  legitimate  development  of  the  original  method 
of  taking  seals  practised  by  the  Indians  and  other 
inhabitants  of  the  coasts  of  America. 

That  the  allegations  respecting  its  injurious 
effect  upon  seal  life  are  greatly  exaggerated,  and 
that  any  incident  connected  therewith,  proved  to 
be  harmful,  can  be  effectivelv  dealt  with  bv  a 
scheme  of  general  regulations. 


Though  otherwise  stated  in  United 
States'  Case. 


There  is  therefore  no  reason  to  sup- 
pose that  seals,  if  looking  for  food, 
should  go  to  great  distances. 


00 


CHAPTER  XII. 


Management  of  the  Pribyloff  Islands  by  Bussia  and 
by  the  United  States. 


Historical  outline  of  Management. 


The  United  States'  Contextions. 

(1.)  United  States'  Case,  p.  131— 

"  Under  the  general  protective  system  adopted  by  Russia 
for  seal  life  and  tlie  restrictions  added  from  time  to 
time,  the  seal  herd  continued  to  increase,  until  the 
Managers  of  tbe  Russian- American  Company  con- 
sidered it  possible  and  expedient  to  take  7Q,000  skins 
from  St.  Paul  Island  without  danger  of  depleting  the 
seal  population." 

(2.)  United  States'  Case,  p.  74— 

"  It  was  the  fur  industry  more  than  all  other  considera- 
tions which  decided  the  United  States  to  pay  the  sum 
of  7,200,000  dollars  required  by  Russia  for  the  cession 
and  transfer  of  her  sovereign  rights  and  property." 

(3.)  United  States'  Case,  p.  132— 

"  When  the  United  States  came  into  possession  of  these 
islands  by  the  ces.sion  of  1867,  it  was  impossible  imme- 
diately to  formulate  an  administrative  system  for  all 
portions  of  the  territory  then  so  little  known  and  so 
distant  from  the  seat  of  government.  The  year  1868 
was  one  of  interregnum  in  the  Pribilof  Islands." 

(4.)  United  States'  Case,  p.  133— 

"The  following  spring  (1869)  the  Government  Agent, 
Dr.  H.  H.  Mclntyre,  and  a  revenue  vessel,  under  com- 
mand of  Captain  John  A.  Henriques,  reached  the 
islands,  and  immediately  took  precautions  to  protect 
tbe  seal  herd  from  molestation." 

(5.)  United  States'  Case,  p.  134— 

"  Various  recommendations  and  suggestions  were  made  to 
the  Congress  of  the  United  States  in  relation  to  this 
matter  but  after  a  thorough  and  careful  examination 
of  the  various  methods  proposed  the  most  expedient 
was  found  to  be  the  leasing  of  the  islands  to  a  single, 
reliable  Company,  under  the  immediate  supervision 
and  control  of  Agents  of  the  United  States'  Treasury 
Department  duly  appointed  for  that  purpose." 

(6.)  United  States'  Case,  p.  153 — 

"  I  do  not  see  how  it  is  possible  to  conduct  the  sealing 
process  with  greater  care  or  judgment.' 

(7.)  United  States'  Case,  p.  296— 

"  That  the  present  existence  of  the  herd  is  due  wholly  to 
the  care  and  protection  exercised  by  the  United  States 
and  by  Russia." 


Summary  of  British  Rkplt. 

A  historical  review  of  the  management  of  the  Pribyloff  Islands 
by  Russia,  shows  that  till  1806  practically  no  care  was 
exercised ;  that  between  1806  and  1835  the  number ^of 
seals  generally  diminished  ;  that  from  about  1842  it 
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o-ratlually  increasetl,  under  an  improved  control;  and 
that  tlie  rookeries  were  in  excellent  condition  when. 
Alaska  Avas  ceded  to  the  United  States  in  1867. 

Daring  the  years  from  1820  to  1867,  statistics  show  that  the 
annual  average  number  of  seals  killed  did  not  exceed 
45,000. 

In  1868,  the  Russian  control  being  withdrawn,  an  excessive 
slaughter  of  seals  was  permitted  to  occiir,  over  250,000 
l)eing  killed.  In  1860  and  1870,  a  partial  but  very 
incomplete  control  of  the  islands  was  established  by 
the  United  States,  and  the  number  of  seals  killed  in 
these  years  is  only  approximate!}-  known. 

Though  it  was  suggested  by  several  competent  authorities 
that  the  Government  shoxild  assume  sole  control  of  tho 
seal  interests  on  the  Pribyloff  Islands,  these  interests 
were  vested  in  a  Commercial  Company  by  lease  in 
1870. 

Ifotwithstanding  the  experience  gained  in  previous  years,  the 
number  of  seals  permitted  to  be  killed  for  skins 
annually  on  tho  islands  was  at  the  same  time  experi- 
mentally fixed  at  100,000.  The  actual  number  killed 
exceeded  this  amount. 

The  '■'  quota  "  thus  establi.shed  became  in  effect  a  fixed  number, 
and  was  not  reduced  by  the  Government  during  the 
entire  twenty  years'  term  of  lease  of  the  Company, 
though  repeatedly  mentioned  in  official  Reports  as 
being  too  great. 

Tho  effects  of  this  excessive  killing  can  now  be  traced,  in  the 
condition  of  the  seal  rookeries,  as  recorded  in  the 
contemporaneous  Reports  of  various  years. 

The  restriction  of  killing  on  the  islands  to  young  males  did 
not  obviate  the  result  of  excessive  killing  ;  but,  on  tho 
contrary,  induced  serious  changes  affecting  the  organi- 
zation of  the  rookeries  and  vitality  of  the  seals. 

No  regulations  heretofore  devised  can  render  the  killing  of 
fur-seals  upon  their  breeding -islands  other  than 
dangerous ;  and  in  the  particular  case  of  the  Pribyloff 
Islands,  the  method  of  management  has  been  imperfect 
in  concepti.on  and  execiTtion. 


This  subject  divides  itself  naturally  into  two 
periods,  viz.,  that  of  the  Russian  control  and  that 
of  the  subsequent  control  by  the  United  States. 
It  is  quite  apparent,  from  an  examination  of  the 
history  of  the  islands,  and  particularly  from  the 
collection  and  discussion  of  the  known  facts  set 
out  in  the  Eeport  of  the  British  Behring  Sea 
Commissioners,  that  the  evils  which  have  arisen 
Oil  the  islands  are  largely  attributable  to  the 
methods  of  management  and  control  there  em- 
ployed, which  have  from  the  first  been  imperfect, 
not  only  in  conception,  but  also  and  to  even  a 
greater  deijree  in  execution. 

The  immediate  interest  in  these  methods  on  the 
breeding-islands  is  obviously  greatest  in  regard  to 
the  management  by  the  United  States,  but  im- 
portant conclusions  of  fact  may  be  deduced  from 
a  comparison  of  the  two  periods,  that  before  and 
that  after  the  cession  of  Alaska  to  the  United 
States.   . 


Russian  and  United  States' 
management. 


0.)':» 
—  _  'J 


Statenient!<  in    United  States'  Case 
relating  to 
inaccurate. 


relating  to  Russian  management 


United  States' 
Case,  p.  1-30. 


British  Commis- 
siouers'  Report, 
paras.  39-41. 


Bririfili  Case,  Aji- 
l>eudix.  vol.  iii, 
••  United  'States 
Xo.  2  (1891)," 
]ip.  .j8-(jO. 


Outline  of  tlic  Russian  i-ca'ime. 


JBritisIi  Commis- 
sioners' Report, 
p.  788. 


Ibid.,  para.  7SCk 
Bancroft's 
'^Alaska/' p.  417, 


111  the  Case  of  the  United  States,  a  brief  state- 
ment is  made  respecting  the  management  during 
the  Russian  regime,  by  which  it:  is  made  to  appear 
that,  from  the  time  at  which  the  Russian-American 
Company  was  organized  in  1790.  an  efficient  con- 
trol and  system  was  adopted,  under  Avhich  the 
fur-seals  resorting  to  the  islands  coutinuoush' 
increased  throughout,  and  up  to  the  date  of  the 
cession  of  Alaska  to  the  United  States.  This  con- 
tention is,  however,  very  far  from  being  in  accord 
with  the  historical  facts,  which  are  aenerallv  well 
known,  chiefly  bv  means  of  the  writinGs  of  the 
Russian  chronicler,  Veniaminov.  These  facts  will 
be  found  in  the  form  of  a  Summary  in  the  Report 
of  the  British  Behring  Sea  Commissioners. 

It  is  considered  to  be  unnecessary  here  to  enter 
into  any  detailed  criticism  of  the  management  of 
the  Pribyloff  Islands  by  the  Russians,  for  which 
reference  may  be  made  to  the  authorities  stared, 
as  well- as  to  Mr.  Elliott's  synopsis  of  the  conditions 
contained  in  that  j)art  of  his  Report  of  1S90  which 
has  been  published,  and  which  is  printed  in  one  of 
the  Appendices  to  the  British  Case. 

It  is  known  that  practically  indiscriminate 
killiiio^  continued  from  the  discovery  of  the  islands 
in  1786  down  to  18U6,  when  the  Russian  Ambas- 
sador Resanof  visited  the  islands,  and  learned  that 
the  seals  had  decreased  90  per  cent,  since  the 
earlier  years.  He  ordered  the  killing  to  stop  for 
a  time,  but  notwithstanding  this  and  other  pre- 
cautionary measures,  insufficient  in  themselves  or 
imperfectly  carried  out,  a  continued  decline  in  the 
number  of  seals  took  place  until  1834  or  1835. 
From  about  1842,  an  increase  commenced,  which 
(with  possibly  some  biief  periods  of  arrest  or 
reversal)  was  generally  maintained  till  the  close  oi 
the  Russian  re,f?ime.  It  is  further  shown  that  the 
decrease  depended  largely  upon  the  killing  at 
certain  times  of  creat  numbers  of  seals-  and  it  is 
even  asserted  by  Veniaminov  that  between  1801 
and  1804  the  Company  had  accuiuulated  about 
800,000  skins,  many  of  which  rotted  for  want  of 
care,  and  were  destioved  or  thrown  awav. 

In  the  earlier  years,  both  males  and  females,  as 
well  as  vounir,  were  killed  ;  but  even  after  the 
killing  was  directed  chiefly  to  young  males,  the 
bad  effect  of  killing  these  in  excessive  numbers 
was  well  known.     Thus  Mr.  Yanovsky,  reporting 
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on   his  inspection    of  the  rookeries  in    1820,  re- 
marks : — 


<( 


.  .  .  that  every  year  the  youug-  bachelor  seals  are  Revised  transla- 
killed,  and  that  only  the  cows,  '  sekatch,'  and  half  ^'^on,  Appendix, 
'  sekatch '  are  left  to  propagate  the  species;  it  follows 
that  only  the  old  seals  are  left,  while,  if  any  of  the 
bachelors  remain  alive  in  the  antumn,  they  are  sure  to 
be  killed  the  next  spring.  The  consequence  is,  that 
the  number  of  seals  obtained  diminishes  every  year,  and 
it  is  certain  that  the  species  will  in  time  become 
extinct. 

''  This  view  is  confirmed  by  experience." 


Mr.  Yanovsky  then  recommends  that  not  more 
than  50,000  seals  in  all  should  be  taken  annually 
from  the  Pribyloff  Islands  ;  but  the  reduction  in 
numbers  of  the  seals  which  had  already  taken 
place  did  not  permit  even  this  number  being  taken 
in  succeeding  years. 

In  one  important  respect,  however,  the  Russian 
management  is  found  to  contrast  very  favourably 
with  that  under  the  United  States,  i.e.,  in  the  com- 
paratively small  number  of  seals  actually  killed. 
From  the  year  1817  accurate  data  on  this  subject 
are  available,  and  for  the  whole  period  of  the 
Russian  control  a  fairly  exact  estimate  of  the 
average  annual  killing  may  be  made  from  various 
sources.  After  a  careful  examination  of  the  data, 
the  British  Commissioners  write  : — 


Nmuber  of  seals  killed  duriug 
Russian  control  comparatively 
moderate. 


♦*  Combhiing  the  whole  period  covered  by  the  figures  British  Commis- 
above  quoted,  and  adding  the  year  in  which  the  islands  sioners'  Report, 
were  discovered,  we  find  that  the  killing  on  the  Priby-  P^*"^'  ^^' 
loflf  Islands  averaged  for  this  term  of  eighty-one  years 
about  3-1,000  annually." 


For   the  years   subsequent  to   1816   the   actual  Reason  of  excessive  killing  in  last 

numbers  are  given  in  tabular  form,  from  which  it  ,, .,  .._^^''^^'  of  Russian  control. 

°  '  Ibid.,  pai-as.  no- 

appears  that   the   average   numbers   killed   from  779. 

1817  to  1837  fall  from  over  50,000  to  less  than 

20,000.     After  the  latter  year  the  numbers  taken 

remained  under  an  annual  average  of  20,000  until 

the  year  1856,  when  the  average  for  ten  years  rose 

to  30,000.     The  high  figure  of  75,000  was  quite 

exceptional,  and  was  reached  only  in  the  last  year 

(1867)  of  the  Russian  tenure,  when,  according  to 

Captain  Bryant,  "  knowing  the  islands  were  to  be 

surrendered   to   the  United  States,  the   Russians  Quoted  by  Allen  in 

took  all  the^seals  they  could."     It  was  fortunate  "  ^^""^f^P^.  ^^ 

-•_  •'  JNorth  American 

that  at  this  time  the  Russian  methods  of  handling  Pinnipeds,"  p.  389. 
the  skins  did  not  enable  them  to  take  more. 
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United  States' 
Case,  p.  131. 


Opinion  of  Russian  authorities  on 
number  properly  killable. 


Elliott's  Census 
Report,  pp.  70, 
140,  147. 

Ibid.,  p.  147. 


United  States' 
Case,  Appendix, 
vol.  i,  p.  58. 


Other  authorities  on  number  killed 
during  Russian  regime. 


Quoted  by  Allen  in 
"  Monograph  of 
North  American 
Pinnipeds,"  p.  389. 


"  Alaska  and  its 
Resources,"  p.  490. 


50,000  annually,  considered  a  safe 
maximum  number. 


British  Commis- 
sioners' Report, 
para.  39. 


The  killing  of  75,000  in  the  last  year  of  the 
Eussian  tenure  is,  however,  so  referred  to  in  the 
United  States'  Case  as  to  appear  to  be  a  natural 
consequence  of  an  increasing  abundance  of  seals, 
and  is  apparentlyjintended  to  lead  up  to  the 
killing  of  100,000  authorized  soon  after  by  the 
United  States'  Government. 

An  examination  of  diagram  No.  5  in  the 
Report  of  the  British  Commissioners  will,  how- 
ever, show  more  distinctly  than  any  mere  refer- 
ence to  figures,  the  actual  character  and  amount 
of  killing  during  the  greater  part  of  the  Eussian 
regime. 

Veniaminov,  the  chief  authority  on  the  condition 
of  the  Pribyloff  Islands  during  the  earlier  years, 
characterizes  the  killing  of  about  100,000  seals  on 
the  islands,  which  occurred  previous  to  1799,  as 
"horrible  killing,"  and  that  of  50,000  seals, 
occurring  about  1820,  as  excessive  and  leading  to 
diminution ;  while  the  Board  of  Management  of 
the  Eussian  Company,  following  Mr.  Yanovsky's 
Eeport  in  1821,  express  the  opinion  that  40,000 
might  safely  be  taken  on  St.  Paul  and  10,000  on 
St.  George,  in  conjunction  with  a  period  of  total 
rest  every  fifth  year. 

Bryant,  likewise,  referring  to  the  later  years 
of  the  Eussian  regime  before  1867,  writes  : — 

"  For  many  years  they  were  able  to  kill  only  a  small 
number,  but  the  seals  gradually  increased,  so  that  they 
killed  as  many  as  40,000  in  one  year." 

Mr.  W.  H.  DaU,  who  visited  the  islands  in 
1868,  may  also  be  quoted  to  the  same  eflect,  as 
follows : — 

"  At  first  the  fur-seal  were  killed  in  immense  numbers 
by  the  Russians.  At  one  time  300,000  skins  were 
destroyed,  in  order  that  the  market  might  not  be  over- 
stocked. It  was  only  when  their  numbers  were  very 
greatly  diminished  that  the  number  annually  killed  was 
limited,  and  the  other  previously  mentioned  restrictions 
were  imposed.  Of  late  years  not  more  than  50,000  fur- 
seal  were  allowed  to  be  killed  annually." 

It  is  evident  from  the  foregoing  remarks  that 
an  annual  killing  for  skins  of  about  50,000  seals 
upon  the  Pribyloff  Islands  was  thought  to  be,  as 
Uie  result  of  experiences  gained  by  the  Eussians, 
a  safe  maximum  killing  at  times  when  the 
rookeries  upon  these  islands  were  in  excellent 
condition. 

As  a  matter  of  fact,  it  appears  that,  under  the 
Eussian  regime,  for  a  period  of  eighty-one  years, 
from  the  discovery  of  the  islands  to  1866,  the 
average  annual  killing'reached  about  34,000  only. 
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In    1867,     Eiissiaii     America,    now    known    as  CcsBiun  of  Alaska  to  United  States 

Alaska,  was  ceded  by  Eussia  to  the  United  Stales  * 

and  the  Pribyloff  Islands  as  a  part  of  the 
territory  passed  into  the  control  of  the  United 
States. 

Though  the  Treaty  of  Cession  was  concluded 
as  early  as  the  oOth  March,  1867,  the  Russian- 
American    Company    retained    possession    of    the  Enormous  Hlaughter  resulting  in 

1 H  ()  S 
Pribyloflf    Islands     throughout     the    summer    or 

sealing   season   of  that  year.      In    the  following  British'Commi.s- 
year   (1868)    a  number  of    private    adventurers,  ^^^^^%f''^'''''^' 
chiefly  from  the  United  States,  took  possession  of  Elliott's  Census 
the  islands  and  proceeded  to   carry  out  an  alto-  ^  Monograph  of 
gether   unprecedented  slaughter   of  seals,  in  the  North  Anierican 
entire  absence  of  Government  supervision,  to  the  pp  390^  398. 

estimated  number  of  240,000  or  250,000  on  the  Ball's  "' Alaska," 

p.  497. 
Island  of  St.  Paul,  and  30,000  or  35,000  on  the 

Island  of  St.  George. 

It  is  contended  in  the  Case  of  the  United  States 
that  the  value   of  the   fur-seals,    and    especially 

that   of  the   Pribylofi'    Islands    as  the   breeding-  ,  Value  of  Pnbylolfi«lauds  at  first  un- 

places   of  this    animal,   was  well   known    to   the  ^^'^^^^^^'^  "^  ^^'^  ^"^^''^  ^^^^'''^ 

United  States  at  the  time  of  the  acquisition   of 
Alaska,  and  constituted  a  chief  object  in  connec- 
tion with  the  purchase  of  that   territory.      This 
assertion  has  been  disproved  by  the  facts  quoted  xjuited  States' 
on  a  former  page  of  this  Counter-Case.     Had  such  ^'^^^'  PP-  7'4-77. 
been  the  case,  it  is  impossible  to  believe  that  the  ^^^  P-  '^^- 
United  States   would  so  have  neglected  the  pro- 
tection of  the  breeding-islands. 

The  first  effect  of  the  "  management "  of  the 

Pribyloff  Islands  by   the  United  States   must   be 

conceded    to  have   been   most  disastrous  to  seal  jjHtisli  Cummis- 

life.     The  results  cf  the  extraordinary  slaughter  ^^°"^''''?fil''^' 

•^  °  paras.  44, 800. 

which  then  occurred  are  traced  in  the  Peport  of 
the  British  Commissioners. 

Sixteen  months  after    the    date  of   the    Alaska  Partial  but  iueffeutive  control  cstab- 

ri      '  A    i.  1    1      ii      TT   -v    1    oj    i.     '  lisbcd  by    the    United    States   in 

Cession,  an  Act  was  passed  by  the  United  States  .,  ^^^^^    j;,^^^^^^,^,.  ^^  ^^^^^  ^.^^^^^  ^^^^. 

Congress,  which,  with  other  provisions,  rendered  known. 

it   unlawful   to   kill   certain   fur-bearing   animals 

(including  the  fur-seal)    in  Alaska  ;  and  in  1869 

Government  control  of  the  Pribjdoff'  Islands  to  a 

limited    extent  appears  to  have  been   attempted,   ibid.,  para.  809. 

A  (rents  of  the  United  States'  Government  were  cer-  ^"i^^f^  ^}'^^T^ 

'^  _  Senate,  Ex.  Doc. 

tainly  upon  the  islands,  but  the  actual  number  of  No.  32,  4lst  Cong., 

seals  killed  is  not  known,  the  estimates  made  by  ^^  24^^37 

Various  officials   ranging   from    about   42,000   to 

about  150,000.     Mr.  H.W.Elliott  in  his  Mono-  Uulted  States' 

graph  gives  the  number  killed  as  87,000.  ^%'«"«  Report, 

p.  *ji). 
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About  500,000  seals  killed  in  the 
years  1867-60 


Jefferson  C.  Davis 
Anarnst  20.  IS 70 


It  is  thus  apparent  that  during  the  three  vears 
Report  to  S.crcta,y  1867,  1868,  and  1869,  over  400,000  seals  were 
of  War  bv  General  killed,    and    it   is    probable    that,    including     the 

80,000  or  35.000  killed  on  St.  George  Island,  with 
other  unrecorded  kiUings,  the  actual  number  was 
nearer  500.UOO. 

Xo  supervision  was  exercised  as  to  the  kind  of 
seals  killed,  and  though  there  is  reason  to  believe 
that,  in  consequence  of  the  previous  training  of 
the  Aleuts  under  the  Prussians,  these  were  chiefly 
males,  it  is  known  that  at  least  40,000  females 
were  included,  in  the  single  vear  1868. 

Mr.  H.  W.  Elliott  writes,  concerninsf  the  man- 
agfement  of  the  Pribvloff  Islands  previous  to  the 
control  of  the  Alaska  Commercial  Company  : — 


Britisb  Commis- 
sioners' Report, 
para.  8'J8. 


'•  Report  on  con-  *'  It  was  a  disorderly  medley   of  civil   and   military 

flition  of  Aifau-s  m    authoiitv.  and.  as  near  as  I  can  learn,  reflects  no  special 
Alaski.    p.  "24".  -.      '  '  ,  ,  , 

credit  on  any  of  the  officei-s  concerned  on  the  part  of  the 

rTOvernment." 


The  proposal  to  lease  the  Pribyloffs 
to  a  company  condemned. 


]^Ir.  "Wn  shbnrne. 


Mr.  Fowler, 


■■  Congressional 
Globe,'"  40th  Cong. 
3rd  Sess..  p.  341. 


Mr.  F.  N.  Wicker. 


■'  Consrressional 
Globe/'  Part  II. 
40th  Cons:.. 
3rd  Sess.r?.  1497. 
Sen.,  Februarv  23, 
1869. 


House  Mis.  Doc. 
Xo.  11,  41st  Cong., 
2nd  Sess.,  toI.  i. 


In  1870,  the  United  States'  Government  decided 
to  lease  the  right  of  killing  seals  upon  the  Pribylofi" 
Islands  to  the  highest  responsible  bidder ;  an  Act 
of  Congress  was  passed  for  this  purpose,  and  a 
lease  was  accorded  to  the  Alaska  Commercial 
Company  for  a  period  of  twenty  years.  The 
wisdom  of  the  step  thus  taken  was  very^seriously 
questioned  in  the  United  States  at  the  time. 

Mr.  TVashburne,  in  the  House  of  Eepresenta- 
tives,  on  the  13th  January,  1869,  in  ?  debate  on 
a  Bill  to  provide  territorial  Government  for 
Alaska,  opposed  section  7  on  the  plea  that  it 
would  effect  a  monopoly  of  the  seal  fisheries  in 
the  interests  of  a  few.  Several  Companies,  he 
stated,  were  endeavouring  for  a  "  mere  son^ "  to 
obtain  the  exclusive  ri^ht  of  carrvincr  on  these 
fisheries. 

When  in  the  month  of  February  1869,  the  pro- 
posed lease  to  the  Alaska  Commercial  Company 
was  before  Cono-ress,  Mr.  Fowler  resisted  the  Bill 
as  the  first  of  the  kind  ever  proposed  in  Congress, 
and  stigmatized  it  as  a  most  bold-faced jnonopoly 
and  an  infamous  proposition,  without  a  solitary 
reason  in  its  favour. 

Frank  N.  "Wicker,  United  States'  Special 
Treasuiy  Agent  (-Ith  November,  1869),  recom- 
mended the  passage  of  a  Bill  authorising  the 
Government  to  assume  sole  control  of  the  seal 
fisheries  of  St.  George  and  St.  Paul  Islands;  to 
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remove  all  traders  except  tlie  natives,  who  should 

be  employed  to  kill  seals  at  fair  remuneration ; 

and   to  appoint   inspectors  at  liberal  salaries  to 

carry  out  restrictions  imposed. 

Dall,  in  his  work  on  Alaska,  suggests  a  method  Dr.  Dall. 

of  dealing  with' the  manasfement  of  the  islands  in  :P*'i'^  "  -^^^^^^  ^^^ 
°  •»  °     ^  ^  its  Kesonrces, 

the  event  of  a  monopoly  being  considered  incon-  p.  497. 

sistent    with    the   spirit    of    the    United    States' 

institutions.     Secretary  of  the  Treasury  Boutwell 

in   1870  reported  that  the  sugcrestion  had  been  ,,    ^      ,,,,,  ^^^'-  Rontwell. 

^  _  y'^  hix.  Doc.  109, 

made  to  the  Department  in  various  forms  that  the  41st  Cong., 
islands  should  be  leased  to  a  Company.  He  *""  '~^''^" 
believed  the  plan  to  be  open  to  very  grave  objec- 
tions, in  that  it  created  a  monopoly  in  an  industry 
important  to  the  people  of  the  United  States. 
Such  a  monopoly,  he  stated,  was  opposed  to  the 
ideas  of  the  people ;  while,  as  the  expiration  of  the 
lease  approached  the  inducements  to  protect  the 
interests  involved  would  diminish.  He  could  not 
concur  in  the  lease.  He  then  sugcfested  a  method 
of  Government  control. 

Professor  EUiott  savs  : —  Mr.  Elliott. 

"  It  will  be  remembered  that  at  the  time  the  question  Elliott,  Census 
of  leasing  the  islands  was  before  Congress  much  opposi-  Report,  p.  26. 
tion  to^the  proposal  was  made  on  several  grounds  by 
two  classes — one  of  which  argued  against  a '  monopoly.' 
the  other  urging  that  the  Government  itself  would 
realize  more  by  taking  the  whole  management  of  the 
business  into  its  own  hands." 


He  added,  however,  that  as  he  was  absent  at 
the  time  of  the  discussion,  and  not  knowing  the 
arguments  employed  in  it,  he  found  himself  at  the 
time  of  writing,  of  opinion  that  the  leasing  of  the 
islands  to  the  highest  bidder  was  the  correct  mode 
of  deahng  with  them. 

The  lessees,  in  consequence  of  the  late  date  at  No  efficient  control  established  iu 

which  they  obtained  their  lease,  did  not  enter  into  ^^"^'  ^^®  ^'"^^  >'^*''  ''^  ^^"^^• 

any  full  control  of  the  Pribyloff  Islands  in  1870, 
and  the  number  of  seals  killed    in  this  year  is 
again  not  known  with  certainty.   The  natives  were 
allowed  (as  in  the  previous  year)  to  kill  seals  not 
only  for  food,  but  also  for  the  purpose  of  obtaining  Brjant  m  "  Mono- 
supplies  by  the  sale  of  the  skins.      Captain  Bryant,  Srican^Tnni- 
who  was  at  the  islands  in  this  year,  and  General  peds/'  pp.  391, 
Davis,  estimate  that  the  natives  thus  killed  85,000  British  Commis- 

seals.     An  official  return  of  seals  killed  of  which  sioners'  Report, 
,        ^  rn  T     -,  para.  810. 

the   (jrovernment  otncers   had   actual   cognizance  H.  R.,  Ex.  Doc.  83. 

(made  up  in  1871)  shows  a  killing  of  23,773,  of  tst  sfsrEiliottB 
which  less  than  10,000  skins  in  all  were  saved.         Census  Report, 

)..  70. 
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Facts  whicli  sliould  have  i^nidod  ilie 
United  States  in  establishing-  tlie 
number  of  seals  to  be  killed  by  the 
Company. 


After  a  full  examination  of  the  data  respecting 
the  condition,  of  the  Pribylofl  Islands  durincr 
the  Russian  tenure,  the  British  Commissioners 
write : — 


British  Commis- 
sioners' Report, 
para.  GG4. 


"  From  the  experiences  thus  recorded,  it  appears  to 
be  very  clearly  shown  that  in  the  average  of  years  the 
kiUing  of  40,000  to  50,000  seals  on  St.  Paul  was  more 
than  this,  the  principal  seal-bearing  island,  could  stand, 
while  that  practised  during  the  later  years  of  the 
Russian  control  scarcely  fell  short  of  the  figure  at 
which  all  continued  increase  in  number  of  seals  would 
cease." 


These  were  not  considered,  but  a 
"  quota  "  more  than  double  that 
before  taken  was  fixed  on. 

Ibid.,  paras.  47, 
809,  810,  815. 
United  States' 
Senate,  Ex.  Doc.  32, 
41st  Cong., 
2nd  Sess., 
Dall's  "Alaska," 
pp.  496,  497. 


Contrast  with  Russian  killing. 


The  quota  applied  to  marketable 
skins ;  many  more  seals  were 
killed. 


When  therefore  the  Alaska  Commercial  Com- 
pany was  placed  in  possession  of  the  PribylolT 
Islands  by  the  United  States'  Government,  any 
examination  of  the  Eussian  records  would  have 
shown  it  to  be  necessary,  on  the  most  ordinar}^ 
prudential  grounds,  to  limit  the  number  of  seals 
to  be  taken  in  accordance  with  former  experience. 
Indeed,  the  extraordinary  slaughter  which  had 
characterised  the  inception  of  the  United  States' 
control  pointed  very  strongly  to  the  necessity  of 
restricting  the  killing  to  a  very  low  number  for 
several  years  following,  and  to  a  subsequent 
permission  of  a  gradual  increase,  if  the  conditions 
actually  existing  from  year  to  year  should  be 
found  to  warrant  such  increase. 

No  such  safe  policy  was  pursued.  The  number 
of  skins  to  be  taken  annually  was,  on  the  contrary, 
arbitrarily  and  without  sufficient  data,  and,  as  it 
was  admitted  at  the  time,  experimentally,  fixed  at 
100,000.  While  it  is  true  that  the  Act  of  Congress 
reserved  the  right  to  the  Secretary  of  the  Treasury 
of  reducing  the  number  if  found  necessary,  no 
reduction  was  in  fact  attempted  during  the  con- 
tinuance of  the  lease  of  the  Alaska  Commercial 
Company,  or  tiU  the  year  1890,  though  information 
was  not  wanting  in  some  subsequent  years,  as  to 
the  deleterious  change  which  had  begun  and 
was  progressing  upon  the  rookeries. 

No  such  number  of  seals  had  been  killed  in  any 
year  under  the  Eussian  control  since  1806.  The 
character  of  the  new  and  unprecedented  draft 
which  thus  began  upon  seal  life  is  very  clearly 
shown  by  diagram  No.  5  in  the  Eeport  of  the 
British  Commissioners. 

It  is  further  to  be  noted  that  the  number  fixed 
by  law  applied  to  marketable  skins  only,  while 
the     actual    number    of    seals    killed    exceeded 
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100,000  in  every  year,  s;ive  three,  of  the  Alaska 
Commercial  Company's  lease,  and  in  some  years 
very  considerably  exceeded  this  number.  Thus, 
during  the  period  of  this  lease,  not  less  than 
129,530  seals  (consisting  for  the  larger  part  of 
nnweaned  young)  are  shown  by  the  official  figures 
to  have  been  killed  for  food  or  other  purposes,  of 
which  the  skins  were  not  marketable.  This  alone, 
and  without  counting  other  causes  of  loss  (which 
will  be  subsequently  referred  to)  incident  to  the 
methods  practised,  amounts  to  a  waste  of  over  7 
per  cent,  on  the  whole  number  of  skins  secured. 

The  effect  of  the  excessive  rate  of  killing  thus 
initiated  and  allowed  to  continue  on  the  islands 
and  the  changes  which  it  produced  on  the  organi- 
zation of  the  breeding  rookeries,  all  of  a  nature 
deleterious  to  seal  life — and  resulting  in  the  main 
in  almost  continuous  decrease  in  total  number  of 
seals  from  the  first  years  of  the  United  States' 
control — are   referred  to  in   some   detail  bv  the 


WfiBte  shown  by  official  figures  to 
be  over  7  per  cent. 
British  Commis- 
sioners" Report, 
pavas.  49,  50. 

How  the  effects  of  the  policy  initiated 
may  be  traced. 


British     Commissioners.       In 


tracnig 


this    efiect 


reliance  is  chiefly  placed  on  the  official  Eeports  made 
from  time  to  time  to  the  United  States  Government, 
but  the  evidence  thus  afforded  is  fully  confirmed 
by  personal  inquiries  and  information  subsequently 
obtained. 

While  the  contemporaneous  official  reports  are 
not  in  all  respects  so  full  and  explicit  as  could  be 
desired,  it  is  submitted  that  they  now  form  the 
best  available  evidence,  and  are  for  all  purposes 
superior  in  authenticity  to  the  retrospective  state- 
ments which  appear  to  be  almost  exclusively 
depended  upon  in  the  Case  presented  by  the  United 
States'  Government,  in  regard  to  the  questions 
here  at  issue. 

It  is  not  maintained  on  the  part  of  Great 
13ritain  that  the  operations  of  pelagic  sealers  have 
been  without  efiect  on  the  total  volume  of  seal  life 
in  the  North  Pacific ;  but,  on  the  contrary,  it  is 
admitted  that  this  has  in  late  years,  though  in  a 
minor  degree,  contributed  to  produce  the  general 
decrease  in  numbers  which  is  pointed  out  as  having 
occurred,  in  the  Joint  Report  of  the  British  and 
United  States'  Commissioners. 

It  is,  however,  maintained  that  the  available 
evidence  is  amply  suificient  to  show  that  ihis 
decrease  began  and  had  already  attained  a  cunui- 
lative  character,  long  before  the  development  of 
pelagic  sealing  had  reached  such  proportions  as  (o 
render  it  of  im]:)ortance  in  this  connection.     It  is 


See  particulaily 
Britisli  Commis- 
sioners' Report, 
paras.  47-59,  6fi2- 
703,  811-832. 


The  excessive  killing  mainly  res- 
ponsible for  decrease  on  the  is- 
lands. 


Iniury  to  seal  life  on  the  islands  soon 
became  apparent,  but  the  "quota 
remained  fixed. 
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Notes  iuclicatiug  the  decadeuce  of 
the  seal  rookeries  under  United 
States'  management- 


further   niaiutaiiied   thai,   even   after   the    "general 
decrease  had  gone  so  far   that   it   could  no  longer 
be  ignored  upon  the  PribylofT  Islajids,  the  number 
of  seals  permitted  to  be  killed  there  by  the  United 
States'  Government  had  practically  become  a  fixed 
number,  which  was  not  reduced  even  to  correspond 
with  the  evident  requirements  of  the  case.     The 
imperfect  and    wasteful  methods  employed   were 
not  amended,  and  even  the  mow  admittedly)  use- 
less   slaughter    of    unweaned    voung-    seals    was 
allowed  to  continue  unchecked  till  the  year  1891. 
deferring  particularly  to  the  historical  aspects 
of  this  question  of  the  management  on  the  Pribvlofi" 
Islands   by  the   United    States,    and   without    re- 
peating the  details   or  citations   of  authorities  to 
be  found  in  the  Eeport   of  the  British  Commis- 
sioners, the  following   chronological  notes  on  this 
subject  may  be  given,  in  evidence  of  the  continued 
decadence  of  seal  life  under  the  management  of 
the  United  States  : — 


Britiisli  Commis- 
siouers"  Keport, 
paras.  809  tt  se*/. 


1S69. — Iminechately  tifter  the  excessive  and  irregular 
slaughter  of  18 (iS,  seals  are  reported  to  have  dis- 
appeared rapidly  from  the  Pribyloft^  Islands  (Ban- 
croft, vol.  xxxiii.  p.  ()3S ),  and  eoincidently  seals  Avere 
observed  in  unusual  numbers  on  the  coasts  of 
Oregon,  Washmgton  Territory,  and  British  Colum- 
bia.— (Bryant. ) 

1872. — The  number  «.f  virile  males  not  actually  upon 
the  breeding-gromids,  was  observed  to  be  decreas- 
ing, Avhile  that  of  females  was  increasing. — 
(Bryant.) 

1873.— The  mmiber  of  xivile  nudes  was  reduced  to  half 
what  it  had  been  before,  wiiilethe  females  were  still 
increasing,  and  the  size  of  the  "  harems  "'  was  like- 
wise increasing,  ^vith  other  gi-ave  changes  in  habits. 
— (Bryant.) 

1874. — Lieutenant  Maynard  speaks  doubtfullv  of  the 
effect  of  killing  the  large  legal  quota  of  seals, 
which  he  says  is  "entirely  experimental."  He 
notes  the  small  number  of  Indls  in  propoition  to 
cows. 

1875. — It  was  in  this  year  first  officially  reported  that 
the  killing  of  100.000  young  males  annually  did 
not  leave  a  sufficient  number  to  mature  in  propor- 
tion to  the  females.  The  useless  Icilling  of  pups 
was  also  protested  against.— (Biyant.) 

1876. — The  decrease  m  fuUy  matured  males  resulting 
from  the  slaughter  of  young  males  m  1868  and  1869 
was  in  this  year  greatest.  It  was  agam  reported 
that  the  number  fixed  for  killing  was  too  high. — 
(Bryant.) 
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ISli). — 111   this  year  it  beeauie  iieoessaiy  to  extend  the 

urea   of  •' driviug  "  to  include  rookeries  Avliicli  liad 

not  before  been  drawn  upon,  in  order  to  obtain  the 

quota  of  skins. 
18^0. — Colonel  J.  ^Murray   dates  the   beginning  of  a 

steady  decrease  in  numbers  from  this  year. 
1881.— The  killing  of  pups  for  food  alone,  was  again 

strongly  protested  against. — (Elhott.) 
1882. — The  required  number  of  large  skins  could  no 

longer  be  obtained  in  this  year. — (Mclntyre.)     The 

same  gentleman  places  the  beginning  of  decrease 

in  this  year.     A  decrease  in  the  number  of  "  killa- 

bles"  on  St.  George    Island  was  noted, — (Ward- 
man.) 
1885.— No  increase  in  seals  between  1882  or  1883  and 

this  year. — (Moulton,  Gliddon.) 
1886-87. — The  standard  av eight  of  skins  was  lowered  in 

these  years  in  order  to  allow  the  Company  to  make 

up  its  quota  by  killing  smaller  animals. 

"^  ^'^8.— J^lclntyre  states  that  the  niunber  of  seals  had 

^^  reased  since  1882,  that  the  rookeries  did  not  pro- 
duce enoug.,    ,^  1^^^^^.  ^^^^  j^.^j.^^^.  ^f  ,.  -^^^^)  ^)^()  ^,^, 

marauders  m  addition    ,,^  ^^^  ^^^^^^^^^  ^^^^^^  j.^^^. 

fully."     He  again  recommends  tliat  mv  -i.i]i;,.o'  of 

pups  should  be  stopped,  and  notes  that  there  wer^  ^ 

too  few  bull  seals  on  the  rookeries.     He  adds  that 

the  size  of  skins  ruled  still  smaller   than  in  1883. 

The  standard  weight  was  actually  lowered  fi*om 

6  lbs.   to  4i  lbs.,  so  as  to  enable  all  seals  down  to 

2-year-olds  to  be  taken. 
1889. — The  standard  weight  of  skins  was  still  further  •'^ 

lowered,  for  the  purpose  of  allo^Wng  the  number  of 

100,000   to   be  taken.     Some   40,000   very    small     " 

skuis  were  included,  many  being  those  of  yearling 

seals. 

A  scarcity  of  full-grown  virile  males  in  proportion 

to  females  was  evidenced  by  the  large  number  of 

barren  females  in  1890. — (Elliott.) 
1890. — Finding  that  it  would  be  impossible  to  secure  the 

legal  quota  of  male  seals  in  this  year,  the  Govern- 
ment Agent  (Goff),  for  the  first  time  in  the  history  p 

of  the  islands  under  the  United  States,  took  the 

responsibility   of  stopping  the   killing  when    only 

20,995  skins  had  been  secured.      He  speaks  of  the 

"  indiscriminate    slaughter    upon    the    islands,    re-  British  Case, 

gardless  of  the  future  life  of  the  breedmg  rooker-  Appe^dix,  vol.  in,  ! 

„         ,     ,  1     T      -1       •  ,.  "  United  States' 

les,     and  the   "  unequal   distribution  of  ages  and  No.  2  (1891)," 

sexes  "  as  among  the  chief  causes  of  the  decline.  PP-  1^^>  1'-  ; 

In  the  same  year  Agent  Murray  states  that  after  > 

several   meetings  and  full  discussion  the  natives  .  > 

unanimously  declared  that  the  decrease  Avas  due  to  V 

the  killing  of  too   many  male   seals.     He   affirms  ibid.,  p.  19. 

this  belief  also  from  his  own  experience.     Agent  Ibid.,  p.  21. 

Lavender  registers  his  opinion  to  the  same  effect.  Ibid.,  p.  48. 

Agent  Xettletou  coincides  with  Gofi's  conclusions.  Ibid.,  p.  57. 

Special  Agent  ElHott    also    particularly    refers  to 

the  scarcity  of  virile  males,  and  adds,  -  that  result 

began,  it   now   seems   clear,  to   set   in   from    the 

beginning,  twenty  years  ago,  under   the  present 

system.* 
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Warnings  as  to  wasteful  killing  dis- 


regarded. 


Standard  size  of  skins  lowered  to 
enable  quota  to  be  filled. 


Appendix,  vol. 
p.  256. 


The  excessive  Irilling  changed  the 
natural  condition  of  the  rookeries. 


II, 


The  above  notes,  bused  as  far  as  possible  on 
observed  facts  only,  serve  to  indicate  the  general 
tendency  of  affairs  connected  with  seal  life  on 
the  islands  under  the  management  of  the  United 
States,  and  to  bear  out  the  conclusion  that  the 
number  originally  fixed  for  killing  and  retained 
as  the  legal  quota  till  the  year  1890  was  through- 
out too  high,  and  had  thus  from  the  first  been  a 
leading  cause  of  decrease  of  a  cumulative  nature. 

It  will  be  observed,  that  none  of  the  above- 
cited  protests  or  warnings  as  to  the  excessive 
number  of  seals  killed,  or  even  those  respecting 
the  wasteful  killing  of  suckling  pups  for  food, 
appear  to  have  received  attention  from  the 
Government,  which,  on  the  other  hand,  appear  to 
have  relied  on  such  general  statements  of  con- 
tinued increase  and  excellent  state  of  the  breeding 
rookeries  as  were  freely  supplied,  often  in  the  text 
of  the  same  Eeports  from  which  the  above  extracts 
are  made,  to  a  date  as  late  as  1888. 

It  will  further  be  observed  that,  when  the 
diminution  in  the  number  of  seals  on  or  about 
the  Pribyloff  Islands  could  no  longer  be  denied, 
the  complaints  made  by  the  agents  and  lessees 
were  of  lack  of  killable  male  seals ;  that  the 
lowering  of  the  standard  weight  of  skins  was 
permitted  from  year  to  year  in  order  to  allow 
younger  and  yet  younger  classes  of  males  to 
be  killed ;  and  thus,  that  instead  of  adopting 
measures  to  check  the  decrease,  the  Government 
through  its  agents  actually  facihtated  the  per- 
petuation and  annual  growth  of  the  evil  com- 
plained of. 

The  Tables  given  in  the  Appendix  to  this 
Counter-Case,  including,  as  they  do,  practically 
the  entire  number  of  skins  obtained  from  the 
Pribyloff  Islands  since  1873,  conclusively  sub- 
stantiate the  remarks  above  made,  and  prove  the 
gradual  decadence  in  the  condition  of  the 
rookeries  from  that  date,  by  showing  that  the 
average  size  of  the  skins  obtained  has  been  in  the 
main  steadily  diminishing. 

In  order  to  fuUy  explain  the  nature  and  effects 
of  the  management  of  the  Pribyloff  Islands  under 
the  United  States'  regime,  some  of  the  points 
above  alluded  to  must,  however,  be  considered  in 
greater  detail. 

It  is,  in  the  first  place,  quite  apparent,  that  the 
natural  conditions  of  seal  life  were,  from  the  very 
beginning  of  commercial  killing  by  man,  interfered 
with,  and  that  the  balance  established  by  nature 
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beino-  tlms  disturbed,  various  coucurreul  changes 
affecting  seal  life  necessarily  followed.  It  is 
further  seen,  from  the  historical  notes  wluch  are 
available,  that  such  disturbance  becomes  more 
and  more  serious  and  far-reaching  in  its  effects, 
in  correspondence  with  the  yearly  increasing 
extent  of  interference  with  the  natural  conditions. 
If  the  killino-  of  the  fur-seals  while   on  land  had  Britisli  Commis- 

°         -,     ,  ^.  ,  If  siouers'  Report, 

been  so  regulated  that  a  proportionate  number  ot  ^^^^.^  35 
males  and  females  were  taken,  leaving  unaffected 

the   natural    ratio  between   the   sexes,    the   wliole  Changes  uggravated  by  the  restric- 

number  would  doubtless  have  been  reduced,  but  tion  of  killing  to  males, 

the  favourable  conditions  of  nature  would  not 
have  been  otherwise  affected.  When,  however, 
the  kiUing  was  directed  solely  to  one  sex,  the 
occurrence  of  very  grave  changes  became  inevit- 
able.    The  British  Commissioners  write  :— 

•'  Such  changes  are  not  prevented  by  the  restriction  Ibid.,  para.  40. 
of  killing  to  males,  for  an  excess  in  number  of  males  is 
a  part  of  the  natural  conditions;  and  any  change  in  the 
proportion  of  males,  even  if  not  pushed  so  far  as  to 
become  in  itself  a  cause  of  decrease  in  numbers  born, 
constitutes  a  true  cause  of  change  in  fiabits,  and  has  a 
very  special  effect  on  the  time  and  place  of  landing  of 
the  females  ....  An  excess  in  number  of  males.  Avith 
the   consequent  competition  for  females,  must,   in   all 

probability,    further  be    regarded    as    a    provision   for  This  interfered  with  natural  process 

maintaining  the  strength  of  the  racc>,  as  a  Avhole  by  of  selection  of  breeding  males, 

means  of  natural  selection,  and  in  the  case  of  the  fur- 
seal  it  is  not  possible  to  substitute  for  such  provision 
the  artificial  selection  of  breeding  males,  as  is  done  with 
animals  under  the  control  of  man." 

The  particular  point  last  alluded  to  in  the 
above  extract  is  also  very  well  taken  by  Count 
Tommaso  Salvadori,  who,  in  his  reply  to  a 
"  Circular  Letter,"  by  Dr.  C.  H.  Merriam,  else- 
where referred  to,  writes  : — 

"But,    at   the    same  time,  I   think  that  the   yearly  United  States' 
killing  of  about  100,000  young  males  on  the  Pribilof  ^^'j^^?  '^^''423^'''' 
Islands  must  have  some  influence  on  the  diminution  of 
the   herds,    especially  i^reventing   ike  natural   or    sed'ual 
selection  of  the  sti'onger  males,  which  would  follow,  if  the 
young  males  were  not  killed  in  such  a  great  number." 

Further,  it  must  be  borne  in  mind  that,  tliough 
large  numbers  of  seals  not  actually  eno-as^'ed  in 
breeding  resort  to  the  breeding-islands,  the  true 
reason  of  the  coming  to  land  of  the  fur-seals  for 
a  certain  portion  of  each  year,  is  the  necessity 
imposed  on  the  females  so  to  do  for  the  purpose 
of  oiving  birth  to  their  young.  It  is  at  this 
particular  season  that  most  wild  animals   are  by 
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Any  flisturbaiice  on  the  islands  dele- 
terious and  nnnatnral. 


civilized  peoples  oj-anted  a  period  ol'  respiu-  from 
disturbance  aixl  slauohter,  and  thouo'li  in  this 
instance  it  has  been  exceptionally  held,  as  a 
theory,  that  the  non-breedino-  vounf^  males  can  be 
secured  and  killed  without  disturbino-  the  actually 
breeding  seals,  this  is  not  in  fact  the  case. 

Isolation  and  quiet  are  the  ruling  cause  of  the 
resort  of  the  seals  to  these  particular  islands. 
This  is  sufficiently  plain  from  .  an  examination  of 
the  circumstances  in  the  Xortli  Pacific,  ard  it  is 
unnecessary  to  go  further  afield  in  search  of 
climatic  or  physical  conditions  of  a  peculiar  kind. 
The  known  facts  respecting  seal  rookeries  in  other 
parts  of  the  world  may,  however,  be  referred  to 
as  aflbrding  confirmatory  evidence  to  the  same 
effect. 

The  British  Commissioners  write  as  follows  on 
this  subject : — 


pa 


British  Commis.  •"  It  is  thus  clear  that  the  slaughter  of  seals  iipon  the 
sioners  Reijort,  Ijreeding  islands  is  in  itself  an  essentially  critical  and 
dangerous  method  of  killmg.  which,  though  established 
by  long  custom,  cannot  be  otherwise  justified.  No 
regulations  which  have  heretofore  been  devised  have 
even  theoretically  removed  such  dangers."' 


Ibid.,  para.  85. 


The  fact  that  the  Pribylofi*  Islands  are  now 
permanently  inhabited  by  man,  apart  from  the 
more  specific  disturbance  of  the  breeding-places 
which  results  from  the  methods  of  taking  the 
seals,  must  in  itself  be  regarded  as  an  anomalv. 
The  smoke  and  movement  incident  to  habitation 
of  the  islands,  and  the  odour  of  the  many  thou- 
sand putrid  carcasses  upon  the  various  killing- 
grounds,  must  have  a  disturbing  effect  upon  the 
seals. 

It  remains  to  be  noted,  in  connection  with  the 
question  of  the  management  of  the  Pribyloft" 
Islands,  that  expressions  to  be  found  in  the  wi'it- 
ino's  of  various  authors,  referrincf  in  terms  of 
approval  to  the  methods  of  management,  are 
based,  probably  in  every  instance,  on  the  state- 
ments contained  in  the  earlier  works  of  lEr.  H.  W. 
Elliott.  Through  these  alone  has  anv  general 
account  of  the  Pribylofi"  Islands  obtained  wide 
publicity.  Mr.  Elliott  has,  in  fact,  been  accepted 
as  the  chief  authority  on  seal  life  in  the  Xorth 
Pacific.  Commendatory  expressions  of  the  kind 
above  alluded  to  are  cited  in  the  Case  of  the 
United  States,    but    Mr.    Elliott's   works    are    no 
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longer  referred  to  on  any  point,  nor  has  Lis  latest 
Eeport,  resulting  from  his  special  investigations 
on  the  Pribyloff  Islands  in  1890,  been  published 
by  the  United  States.  Such  portions  of  this  Eeport 
as  the  author  has  himself  made  public  show  that 
he  has  found  reason  to  change  his  former  opinions 
as  to  the  propriety  of  the  methods  employed  on  the 
islands. 
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CHAPTER  XIIT. 


Management  of  the  Pribyloff  Islands  hy  Russia  and 
hy  the  United  States — (continued). 


Excessive  killing  of  Mcde  Seals. 


The  United  States'  Contentions. 

(1.)  United  States'  Case,  p.  153 — 

"  The  number  of  seals  allowed  to  be  killed  annually  by  the 
lessees  was,  from  1871  to  1889  inclusive,  100,000,  but 
this  number  is  variable,  and  entii'ely  within  the  control 
of  the  Treasury  Department  of  the  United  States.  In 
1889,  Charles  J.  Goff,  then  the  Government  Agent  on 
the  islands,  reported  to  the  Department  that  ho  con- 
sidered it  necessary  to  reduce  the  quota  of  skins  to  be 
taken  in  1890." 

(2.)  United  States'  Case,  p.  154— 

"  The  killing  of  a  portion  of  the  surplus  male  life  is 
undoubtedly  a  benefit  to  the  herd,  as  it  is  with  other 
domestic  and  polygamous  animals.  For  it  has  always 
been  found  that  such  an  act  increases  the  number  of 
theprogeny.  The  American  Commissioners  also  demon- 
strate by  the  diagrams  attached  to  their  report,  which 
are  explained  in  the  body  of  the  document,  that  a  large 
portion  of  the  young  male  seals  can  be  killed  without 
reducing  or  affecting  the  normal  birth-rate." 

(.3.)  United  States'  Case,  p.  172— 

"  Nor  was  this  marked  decrease  chargeable  to  the  fact 
that  there  were  not  sufiicient  males  to  serve  the  females 
resorting  to  the  islands." 

(4.)  United  States'  Case,  p.  174— 

"  It  has  also  been  shown  that  the  decrease  in  the  seals  took 
place  primarily  among  the  female  portion  of  the  herd." 


SUMMA.EY    OF    BeITISH    RePLT. 

Though  several  causes  have  contributed  to  the  reduction  in 
number  of  fur-seals  on  the  Pribylolf  Islands,  the  scar- 
city of  virile  males,  due  to  the  continued  and  excessive 
killing  of  male  seals  there,  is  one  of  the  most  impor- 
tant of  such  causes ;  and,  with  other  resiilts  of  mode 
of  management,  mainly  accounts  for  the  observed 
decrease. 

The  contention,  now  for  the  first  time  advanced,  that  the 
scarcity  of  seals  on  the  Pribyloff  Islands  is  chiefly  in 
respect  to  females,  and  that  there  has  been  no  want  of 
virile  males,  is  contradicted  by  the  published  Reports 
of  the  officers  of  the  United  States  on  the  islands. 

The  retrospective  statements  of  the  few  witnesses,  quoted  to 
support  this  new  position,  are  in  several  cases  direct]}^ 
negatived  by  previous  official  Reports  of  the  same 
gentlemen. 
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Mr.  H.  W.  Elliott,  ivlio  had  investigated  the  facts  of  seal  life 
on  the  islands  in  1872-74  >vas  in  1890,  Eent  to  renew 
his  investigations,  in  parsnancc  of  a  special  Act  of 
Congress.  The  Report  made  by  hira  on  his  return 
was  not  published  by  tlie  United  States  ;  but  in  por- 
tions of  this  Report  published  by  himself ,  and  in  othei" 
published  accounts  of  his  inquiries,  he  strongly  con- 
demns the  management  of  the  islands,  laying  stress  on 
the  insufficient  number  of  virile  male  seals  there. 

Captain  Bryant,  Government  Agent  on  the  Pribyloff  Islands 
from  1869  to  1877,  in  Reports  published  in  1875,  1876, 
and  1880,  specially  adverts  to  the  decrease  of  males 
and  the  undue  increase  of  females,  and  states  that  the 
killing  of  100,000  young  mah.s  is  too  great. 

The  statements  of  several  other  Agents  of  the  United  States' 
Government  upon  the  Pribyloff  Islands,  relerring  to 
1881,  1882,  and  1886,  bear  out  the  observations  of 
Captain  Bryant;  and  Mr.  W.  Palmer  and  Dr.  W.  H. 
Dall,  both  officials  in  the  service  of  the  United  States, 
speak  of  a  similar  lack  of  male  seals  in  IS'c^O  and  1891. 
The  British  Commissioners  likewise  comment  on  the 
excessive  number  of  females,  as  compared  with  males, 
upon  the  breeding  rookeries  in  1891. 

Eyidence  confirming  the  scarcity  of  virile  males  is  further 
afforded  by  the  large  proportion  of  barren  or  unimpreg- 
nated  females  found  among  seals  killed  at  sea.  This 
is  attested  by  many  witnesses,  and  it  is  further  shown 
that  this  s}mptom  of  decrease  of  virile  males  has  been 
increasing  in  late  years. 

The  facts  adduced  are  such  as  to  prove  that  the  contention 
now  lield  in  the  Case  of  the  United  States  as  to  the 
relative  scarcity  of  females  is  unfounded. 


In    the    Case    of   the  United  States   it    is    thus  Coiitcutions    lield    in    the     United 

maintained  that  the  manner  of  taking  seals  upon  Gi^^af  BSn'n.^"'^  ""''  ^^''  ^'''*  ""* 

the   Prib\doff  IsLands  cannot  be  improved  upon,  United  States' 
and  that-l  ^""''^  1^-  ^^'^- 

"the  killing  of  <a  portion  of  the  snrplns  male  life  is   ijjij.   ij.  ].54, 
uudonbtedly  a  benefit  to  the  herd,  an  it  is  with  other 
domestic  [sic]  and  polygamons  animals." 

It  is  furtliei-  ars^ueil,  at  considerable  lenoth,  that 
there  has  at  no  time  been  an  insufficiency  of  males 
to  serve  the  females  on  the  breeding  islands,  and 
therefore  that  a  paucity  of  virile  males  cannot  be 
accepted  as  a  cause  of  decrease  in  the  Avhole  ibid.,  ]>.  172  (Y  ^c^. 
number  of  seals. 

On  the  part  of  Great  Britain,  and  as  the  result 
of  the  investio-ations  of  the  Ihitish  Commissioners 
and  other  evidence,  it  is  contended,  not  that  a 
paucity  of  males  or  any  other  single  circumstance 
is  accountable  for  the  whole  reduction  in  number 
of  the  seals,  but  that  the  dearth  of  males  has 
constituted  one  of  the  principal  causes  of  such 
decrease ;  and  that,  in  conjunction  with  other 
matters  connected  with  the  manacfement  of  the 
islands,  it  is  accountable  in  large  part  for  that 
decrease. 

The  evidence  already  referred  to  shows  how 
early  in   the  history  of  the  control  of  the  islands. 
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and     how    repeated!}-   in     subsequent   years     tlie 
scarcity  of  males  was  noted;    and  further,  that  it 
was  so  noted  and  observed,  not  only  in  respect  to 
the  so-called  "  kilhible  "  males,  but  also  in  respect 
to   the   full-ii-rown   adult  males  or  "  bulls "  on  the 
actual    breedina-    rookeries.      It    mav    further    be 
added    that,   throughout    the    ofticial    Keports    on 
the  islands,  no  reference  has  been  found  to   a  dis- 
proportionately  small   number   of  females  in  any 
year. 
Uuired  States"       In  the  Case  now  presented  by  the  United  States, 
Case.  pp.  \rl     ^.n^irelv  new  o-round  is  taken,  and  a  novel  conten- 
Statoiiicjit   iu   United  States"   Case  tion  affirming  a  scarcity  of  females  is  endeavoured 

that  scarcity  on  islands  has  been  ^^     ^^     supported     on     the     strenoth    of    certain 

affidavits  very  recently   obtained,  while  the  pub- 
lished records  dealing  with  the  islands  are  entirely 
iornored. 
Little  evidence  is  cited  iu  support  cf  The   evidence    actually    quoted    in    the    United 

the  statement,  and  is  in  most  cases  States'   Case  in  support    of   this    new    position    is 

disproved  bv  itrevious  statements  ,,,.,  ^  .         -      c     .      c 

of  Avitnesses.  exceedmgly  slight.     It  consists,  m  tact,  ot  certam 

statements  made  by  Colonel  J.  Alurray,  Major 
Williams,  Mr.  J.  C.  Eedpath,  and  Mr.  J.  Stanley 
Krowii,  with  that  of  two  natives.  But  the  two 
natives  alone  directly  affirm  any  scarcity  of 
females,  the  other  witnesses  confining  themselves 
to  remarks  as  to  the  abundance  of  males. 

An  examination  of  the  contemporaneous  Eeports 
made  by  some  of  the  deponents  themselves  aflbrd 
the  answer  to  their  present  retrospective  state- 
ments. 

Mr.  el.  C.  Eedpath,  an  agent  of  the  present 
lessees  of  the  islands,  is  in  this  part  of  the  United 
States'  Case  first  cited,  to  the  following  eflect : — 

United  States'  "  -^  dearth  of  bulls  on  the  breeiUng  rookeiies  was  a 
Case.  p.  172.  pet  theory  of  one  or  two  transient  visitors,  but  it  only 
needed  a  thorough  investigation  of  the  rookeries  to 
convince  the  most  sceptical  that  there  were  plenty  of 
bulls  and  to  spare,  and  that  hardly  a  cow  could  be 
found  on  tlie  rookeries  Avithout  a  pup  at  her  side." 

'      Colonel  Min-ray  in  l.s92.  No  comparative  statement  of  an  earlier  date  by 

the  same  ixentleman  is  in  this  case  known  :  but  it  is 
submitted  that  extracts  to  the  contrary  effect  given 
below  cannot  be  described  as  those  of  '•  transient 
visitors." 

Colonel  J.  Murray,  Assistant  Government  Agent 
on  the  islands  in  1890  and  1891,  is  quoted  in  the 
United  States'  Case  as  saying  :  — 

J  bid.,  p.  17:5.  "  I  s^aw  nearly  every  cow  with  a  pup  by  her  gide  and 

hundreds  of  vigorous  bulls  without  any  cows." 
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111    Irs  official    Eeport   for    1S90,  liOM-ever.   tlie  CoIoikI  Miirray  in  18'JO. 

ratne  <xentleman  wrote  : — 

'•  The  meetinpj  [of  natives  of  St.  George  Island]  was  BritisL  Case 
adjonrned  from  time  to  time  uiitil  thej'  had  thoroughly  Appendix,  vol.  iii, 

diecussed  the  most  importa)it  questions  raised,  and  at  -v'    ^f-io'^MxP'^     -i.^ 

^  ^  .  jNo.  2  (1891),    p.  ID. 

the  last  meeting,  held  on  the  23rd  ]\Iay,  they  unanimously  United  States' 
declared  that  it  was  their  firm  belief  and  honest  opinion  Senate,  51st  Cong., 
that  the  seals  had  dimhn'shed  and  would  diminish  from  jy^^  49  p  8 
year   to   year,    because    all   the   male   seals  had   been 
slaughtered  without  allowing  any  to  grow  to  maturity 

for  use  on  the  breeding-ground.     I  made  a  note  of  the  Natives  in  1890. 

suggestion  in  the  journal  that  day,  and  I  am  now  fully 
convinced  by  personal  observation  that  it  is  only  too 
true,  and  that  tlie  natives  were  correct  in  every  par- 
ticular. In  1889  the  full  quota  of  15,000  skins  was 
obtained  here,  but  I  knoAv  now  (what  I  did  not  under- 
stand then)  that  in  order  to  fill  the  quota  they  lowered 
the  standard  towards  the  close  of  the  season  and  killed 
Jnuidreds  of  yearling  seals,  and  took  a  greater  number 
of  small  skins  than  ever  before." 


The  above  mav  be  referred  to  also  in  reply  to  Natives  in  1892. 

"  •    dS        " 
pp. 


the    two    statements    of    natives    quoted    in    the  }!'''^'^'^  ^^f-'^f', _., 

^  Case,  pp.  1/-.  1*3 


United  States'  Case. 

Mr.  C.  J.  Gofi;  Government  Agent  on  the  Priby-  yh.  Coffin  1802. 

loff  Islands,   and  to  whom   Mr.   Murray's    Report 
last  cited  is  addressed,  is  quoted  as  testifying — 

"that,  although  the  lessees  had  much  difficulty  in  pro-  Ibid.,  p.  17o. 
curing  their  quota  in  1889,  a  sufficient  number  of  males 
Avere  reserved  for  breeding  purposes." 

In  the  affidavit  upon  which  this  statement  is 
based,  the  following  passage  is,  however, 
found  : — ■ 

'•  I  have   no   doubt   that  I  reported   that  the   taking  United  States* 

of  100,000  skins  hi  1889  affected  the  male  life  on  the  ^'«se  Appendix. 

'  ,  vol.  11.,  p.  112. 

islands,  and  cut  into  the  reserve  of  male  seals  necessary 

to   preserve    annually   for   breeding   purposes    in    the 

future,  but   this   fact  did  not  beoome  evident  until  it 

was  too  late  to  repair  the  fault  of  that  year." 

Mr.  Gors  Eeport  of  1889,   to  wdiich   he  here  Mr.  (Joffiu  1889. 

refers,  though  not  published  by  the  United  States' 
Government,  has  been  produced  in  reply  to  a 
Notice  given  in  conformity  with  the  Treaty  of 
Arbitration.    In  this  Eeport  he  writes  : — 

*•  The  prosperity  of  these  M-orld-renowned  rookeries    Ibid.,  Appendix, 
is  fast  fading  away  luulej-  the  present  annual  catch  allowed  ^''^''  '•  1^'  ^'^' 
hij  law,  and  this  indiscreet  slaughter  now  being  waged 
in  these  waters  will  only  hasten  the  end  of  the  fur-seals 
of  the  Pribyloff  Islands." 

His   Eeport  of  1890   was  protested   against  by  Mr.  Golf  in  1890. 

the   North  American  Commercial  Company,   and  «« Ng^/york  ' 

Herald."  Mav  2. 
1^01. 
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lie  was  removed  from  office,  as  lie  believed,  in 
consequence  of  this  protest.  In  his  Eeport  for 
1890,  he  concurs  generally  in  Mr.  Elliott's  views 
(quoted  below),  and  writes  as  follows  : — 

British  Case,  "It  is  evident  that  the  many  preying  evils  upon  seal 

Appcmlix  vol.  iii.     life_thc  killing  of  the  seals  in  the  Pacific  Ocean  along 
"  Lmted  btates  .         ^  ° 

No.  2  (1891),''  ^liG  Aleutian  Islands,  and  as  they  come   through    the 

pp.  16,  17.  passes  to  the  Behring  Sea,  by  the  pirates  [su;]  in   these 

United  States'  ,  ,,.,...  ,        ,  i      •  i      i 

Senate  51st  Con «■     '^'^^^^^'^'^i  (i^d  the  indiscriminate  slanglitei-  upon   tlie  islands, 

2nd  Ses.s.,  Ex.  regardless  of  the  future  life  of  the  breeding  rookeries,  have 

oc.  4. .  p.  0.  .^^  |^j,|.  -^yi^]^  their  combined  destructive  power  reduced 

these  rookeries  to  their  present  impoverished  condition, 
and  to  such  an  unequal  distribution  of  ages  and  sexes 
that  it  is  but  a  question  of  a  few  year.s,  unless  immedi- 
ately attended  to,  before  the  seal  family  of  the  Piibylov 
group  of  islands  will  be  a  thing  of  the  past.  Notwith- 
standing the  fact  that  the  stals  Avere  looked  upon  as 
inexhaustible,  and  were  officially  reported  to  be  increas- 
ing as  late  as  1888,  the  time  has  suddenly  come  wlien 
experiment  and  imagination  must  cease,  and  the  truth 
be  told." 

< 

United  States*  Major    W.    H.    Williams,    Government    Agent 

Case.  p.  173.  .       .  .       _  ° 

on   the  islands  m  1891,  is  the  onlv  other  witness 

specially  cited  by  the  United  States  in  support 
of  the  existence  of  a  sufficient  number  of  males. 
He  had  not  previously  visited  the  islands,  and 
his  Eeport  for  the  year  in  question  has  not  been 
published. 
United  States'  __  Ingenious  and  elaborate  diagrams  accom- 
as.,  pp.  .:)o-  .oo.  p^j-^^.-^-^^  ^j^^  Report  of  the  United  States'  Com- 
missioners, are  intended  to  demonstrate  in  what 
way  a  large  proportion  of  young  male  seals  may 
be  annually  killed  without  detriment  to  the 
general  reproductive  powers  of  the  fur-seals 
collectively.  These  diagrams  may  be  accepted  as 
an  elaboration  and  explanation  of  the  theory  in 
accordance  with  which  the  killing  of  seals  upon 
the  Pribyloff  Islands  has  heretofore  progressed, 
but  are  very  far  from  proving  the  expediency  of 
such  killinjT.  Tliev  are  based  enlirelv  on  assumed 
data,  for  it  is  not  possible,  as  in  the  case  of 
domestic  animals,  to  obtain  any  facts  respecting, 
many  of  even  the  more  important  points  connected 
with  the  history  of  the  fur-seab  Not  only  are 
the  data  respecting  the  life  history  of  the  fur-seal 
thus  assumed,  but  the  prepotent  effects  of 
natural  causes,  climatic  and  other,  are  necessarilv 
omitted  from  consideration  in  the  calculations 
presented. 

The    fundamental    assumption  of   the  intricate 
computations    upon   which    these     diagrams    are 
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based  is  found  to  be  that,  in  consequence  of  the 
polygamous  habit  of  the  fur-seal,  a  large  propor- 
tion of  males  nia}^  be  killed  each  year  without 
detriment,  if  only  the  females  be  spared.  The 
fallacy  of  this  proposition  as  applied  to  wild 
animals,  in  respect  to  which  the  selection  of 
breeding  males  by  man  is  not  possible,  has  already 
been  pointed  out.     If,  in  effect,   any  selection  is  United  States' 

T     .       ,  .,,.  ,1        •  1       1       -i.    •       *i.^    Case,  p.  lO.S. 

practised    m   kilhng    upon    the   islands,  it   is    tlie 

finest    males    which    are   chosen    for  kilhng,  thus 

broadly  reversing  the  operations  of  nature. 

But  this  is  only  tlie  first  of  numerous  succeed- 
iiig  assumptions  upon  which  the  whole  calculation 
is  built  up,  errors  in  any  one  of  which  must 
materially  alter  the  results  arrived  at ;  and,  in 
consequence  of  the  uncertainty  attaching  to  all 
of  them,  the  diagrams  presented  cannot  be  con- 
sidered as  possessing  any  practical  value. 

It  is  stated  that  — 

♦'  mifortuuatcly,  we  have  no  '  Tables  of  Mortality '  for    ibid.,  p.  o52. 
seals  ;  we  know  only  approximately  their  niaximuni  age, 
and  we  have  little  knowledge  as  to  the  distribution  of 
their  death-rate." 

This,  however,  does  not  deter  the  computer 
from  assuming  the  normal  life  at  twenty  years, 
from  assuming  that  one-half  the  young  ])orn  die 
within  the  first  \ear  after  birth,  or  from  assuming 
an  "approximate"  death  rate  for  the  already 
assumed  further  years  of  normal  life  of  the  seal. 
It  is  then  still  further  assumed  that  the  number 
of  males  and  females  born  is  equal :  and  though 
this  particular  assumption  appears  to  be  a  pro- 
bable one  from  analogy  with  other  animals,  no 
satisfactory  evidence  is  forthcoming  in  the  case  in 
question. 

The  number  of  years  during  which  the  female 
may  remain  fertile,  or  the  male  ma}-  retain  liis 
virility,  are  likewise  quite  unknown.  Experience 
rained  in  the  case  of  sheep,  and  that  also  resulting  f 

from  the  keeping  of  deer  in  parks  and  under 
observation,  shows  that,  though  polygamous,  the 
males  of  these  animals  are  unable  to  maintain 
their  virilirv  unimpaired  (in  consequence  of  the 
demands  made  upon  it)  for  more  than  a  few 
seasons,  after  which  their  propagating  power  falls 
off  very  rapidly.  If.  therefore,  the  same  rule 
holds  in  the  case  of  the  fur-seal  (and  the  analogy 
is  very  close,  particularly  in  respect  to  the  deer), 
the  number  of  males  actually  required  would  be 
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iiitli.r  •-•videiioo  of  decrease-  uf 
nmle  seals. 


very  materially  increased.  Tlie  time  of  fertility 
of  the  male,  in  such  cases,  is,  in  other  words,  much 
shorter  than  that  of  the  female. 

It  must  not  be  omitted  to  note,  in  the  case  of 
tlie  fur-seal,  tliat  the  age  of  puberty  of  the  female 
is  attained  at  least  three  years  before  that  of 
effective  service  by  the  male,  thus  rendering  the 
risk  of  i^revious  death  much  greater  in  males  than 
in  females.  As  the  death-rate  from  such  causes 
is  admittedly  unknown,  the  results  in  regard  to 
the  number  of  males  reachinor  a  virile  a^e  in 
proportion  to  births  must  likewise  be  whollv  un- 
certain. 

Whether  the  ao-e  of  effective  service  bv  the 
males  has  in  nature  become  gradually  increased  in 
consequence  of  the  polygamous  habits  of  seals 
upon  the  rookeries,  and  the  impossibility  of  any 
but  the  larger  and  older  males  holding  places  on 
the  rookeries,  or  whether  the  later  date  of  fertility 
in  the  case  of  the  male,  resulting  in  greater  losses 
of  males,  and  acting  on  an'  equal  birth-rate  in 
respect  to  sexes, — has  led  to  such  polv«-yamous 
habits,  it  is  impossible  to  determine. 

In  any  case,  tables  or  diagrams  founded  on  such 
a  train  of  assumptions  as  those  above  noted  cannot 
be  accepted  as  proving  anything  to  the  point  in 
connection  with  seal  life,  though  thev  serve,  as 
above  stated,  to  show  in  what  manner  the  methods 
practised  in  the  breeding-'slands  have  been  justi- 
fied. 

Veniaminov,  during  the  Kussian  control  of  the 
islands,  spent  much  ingeiniity  and  doubtless  much 
time  in  elaborating  very  similar  tables,  but  no 
reference  appears  to  have  been  made  to  these  when 
it  was  decided  to  fix  the  number  of  seals  for  killing 
*at  100,000  aimually  under  the  control  of  the 
United  States. 

The  available  data  are  too  uncertain  for  anv 
theoretical  discussion  such  as  that  attempted  by 
the  United  Stct3s'  Commissioners.  An  appeal 
must  be  made  rather  |^to  facts  and  results,  and 
these,  it  is  maintained,  show  i]i  the  clearest  possible 
manner  that  the  reduction  in  number  of  seals  met 
with  on  the  Pribyloff  Islands  is  chieliy  due  to  the 
number  of  seals  killed  upon  these  islands,  and  to 
the  manner  of  kilhng  th^re  practised. 

In  order  to  show  still  more  clearly,  however,  the 
untenable  charactsr  of  the  claim  which  i^  now 
made  in  the  United  States'  Case,  to  the  effect  that 
the  observed  decrease  on  the  islands  has  been 
primarily  in  females,  the  following  additional   ex- 
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tracts  from  Eeports  of  Government  officer^  upon 
the  islands  may  be  referred  to. 

In    1890,    Assistant    Agent    A.    VV.    Lavender  Mr.  A.  ^\.  Lavender. 

writes : — 

"  The  writer  was  surprised  when  he  first  visited  the   BritisliCa.se, 
rookeries  to  find  no  young  hull  seals   upon  thcin;  this   u  Unlted^SUtes    ' 
looked  strange  to  him,  and  he  began  to  look  up  the  cause,  No.  2  (1891)," 

audit  occurred  to  him  that,  from  the  constant  driving  of  P-  21. 

,  ,    United  btates 

young  male  seals  and  the  kiUmg  ot  all  the  i-,  6-,  4-,  and   Senate,  51st  Cong., 

5-year-olds,  there  were  no   young  hulls  left  to  go  on  the  2  id  Sess ,  Ex. 

rookeries,  and  without  young  blood  the  fur-seal  industry      °^"    ' '  ^'  '  ' 

will  be  something  of  the  past  in  a  very  few  years." 

It  has  already  been  noted  that  Mr.  H.  W.  Elliott,  Mr.  II.  \V.  Elliott's  unpublished 

whose  investigations  and  writings  on  the  fur-seal  ^""^^''^ 

of  the  North  Pacific  are  so  well  known,  was  sent  to 
the  Pribyloff"  Islands  in  1890  for  the  special  pur- 
pose of  again  inquiring  into  the  conditions  of  the 
seal  interests  there.  This  was  done  in  pursuance  of 
a  special  Act  of  Congress  approved  the  5th  April, 
1890.  Though  the  United  States'  Government 
have,  unfortunately,  not  made  public  the  Eeport 
of  these  investi<]^ations,  some  portion  of  Mr.  Elliott's  ^ 

Eeport,    which   has   been    communicated   by    the 

;author  to  the  press,  is  available.     In  the  part  of  ^ 

his  Eeport  so  published,  Mr.  Elliott  writes  as 
follows,  after  pohiting  out  the  meaning  of  the  ex- 
tension of  ''•  driving  "  to  the  more  distant  rookeries 
in  1879 :—  ( 

"But  when  in  1882  it  became  absolutely  necessary  to   British  Case. 

,.,    ,,  1       f-  ii  X    Appendix,  vol.  ni, 

draw  from  that  time   on  until   the   end  ot  the  present   u  {j'^jj^.p^j  grates 

season,  heavily  and  repeatedly,  upon  the  hitherto  un-   No.  2(1891)," 
touched  sources  of  supply  for  the  rookeries,  in  order  to  PP-  ^^-^^• 

:  get  the  customary  annual  quota — at  that  time  that  ftict,  '  . 

that  glaring  change  from  the  prosperous  and  healthy 

precedent  and  record  of  1870-81,  should  have  been— it  j 

was  ample  warning  of  danger  ahead ;  it  seems,  however,  i 

to   have   been  entirely  ignored — to  have  fallen   upon  ». 

inattentive  or  incapable  minds  ;  for  not  until  the  Report  .  . 

for  1889  from  the  Agent  of  the  (government  in  charge, 

who  went  up  in  the  spring  of  that  year  for  his   first  ^ 

eeason  of  service  and  experience — not  until  his  Report 

came  down  to  the  Treasury  Department  has  there  been  ^ 

the  slightest  intimation  in  the   annual  declarations  of  -  ■ 

the  officors  of  the  Government  of  the  least  diminution  I 

or  decrease  of  seal  life  on  these  islands  since  my  work 
of  1874  was  finished  and  given  to  the  world." 

'He    then    proceeds   to    specify    the    nature  and 
causes  of  the  decrease,  and  writes  :  — 

"  Had,  however,  a  check  been  as  slowly  and  steadily 
applied  to  that  'driving'  as  it  progressed  in  1879-82 
upont  hose  great  reserves  of  Zapadnie,  South-west  Point 
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Mr.  Goff. 


Estimate  in  reduction  in  number  of 
males. 


Fm-ther  statement  l»v  Mr.  Elliott. 


and  Poloviua.  then  tJi>'  present  condition  of  e.rhaiistion, 
comiAete  exhaustion  of  the  surplus  siqjpli/  of  youug  male 
seals,  would  not  be  observed — it  would  not  have 
happened.  But,  however,  no  attention  whatever  was 
oiven  to  the  fact  that  in  1882  the  reserves  were 
suddenly,  very  suddenly,  di-awn  upon,  steadily  and 
heavily  for  the  first  time,  in  order  that  a  prompt  filling 
of  the  usual  annual  quota  should  be  made  before  or  by 
the  usual  time  of  closing  the  sealing  season  for  the 
year,  viz.,  20tli  July." 

Eeferring  again  to  Goff's  Eeport  of  1S89,  and  to 
the  effect  therein  attributed  to  pelagic  sealing,  he 
continues  : — 

"  I  was  prepared  to  find  by  these  figures  that  the 
breeding-grounds   had  lost  heavily,  but  that  did  not 
even  then  satisfy  me  as  to  his  statement,  which  came 
so   suddenly  in  1889,   that    Httle  more  than  half   the 
established    annual    quota     of     100,000     holluschicke 
[bachelor  seals]  suitable  for  killmg  could  or  would  be 
secured    here   in   1890  ;    for,   gi-eat   as  my   estimated 
shrinkage    on  the  breeding-grounds  was,  due    to    the 
work   of    poachers,   yet   that   would  not,    could    not, 
explain  to  my  mind  the  nine-fold  greater  shrinkage  of 
that    supply   from   the   hauhng-gi-ouuds    which    must 
exist,  or  else  60.000  young  males  might  be  easily  taken, 
judging  from  my  notes  of  such  work  in  1872." 

Asrain.  he  writes  : — 

••  As  matters  stand  to-day  upon  the  Seal  Islands  the 
situation  is  very  much  the  same  as  it  was  in  1834. 
Then  it  was  expected  that  20,000  seals  woidd  be  taken, 
but  only  1 2,000  were  secured '  with  all  possible  exertion.' 
This  year  it  was  expected  that  60.000  fine  skins  would 
be  taken,  but  only  21,000  have  been  secured  with  all 
possible  exertion,  nearly  half  of  this  catch  being  small, 
01  o\  lb.  to  Hi  lb.  skins,  raking  and  scraping  the  rookeiy 
margins  without  a  day's  iutennis.sion  from  the  opening 
to  the  closing  of  the  season ;  of  this  Avork  in  1890  I 
give  you  in  this  Report  the  fullest  detail  of  its  pro- 
gression, day  to  day,  the  merciful  ending  of  it,  ordered 
so  happily  by  you." 

In  conclusion,  Mr.  Elliott's  estimates  of  numbers 
are  quoted,  showing  in  1872-74  some  145,000  to 
160,000  able-bodied  virile  males  or  "bulls"  over 
six  years  of  age,  with  a  proportion  of  barren  or 
farrow  cows  too  small  to  mention  ;  in  1S90,  8,000 
or  9,000  old  males  only — 

"  many  of  them  absolutely  impotent  at  the  leginning  of  the 
season  of  1890,  most  of  them  becoming  icholhj  so  as  the 
season  advanced ; " 

with  about  250.000  female  seals  "  not  bearincr  or 
not  served  last  year  and  this," 

Mr.  Elliott  is,  however,  even  more  precise  and 
definite    on    the    subject   here    in    question   in    a 
[249]  2  K 
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communication  to  "  Forest  and  Stream."  He 
writes  : — 

"At  the  close  of  the  breeding  season  of  1890  on  the  New  York,  May  7, 
Pribyloff  Islands,  after  the  most  careful  and  extended  1891. 
search,  surveying  every  superficial  foot  of  each  one  of 
the  fifteen  cliiferent  rookeries  with  cross  bearings  from 
a  great  number  of  measured  base  lines,  and  giving 
close  attention  to  the  relative  number  of  '  bulls  '  and 
'  cows,'  1  found  on  these  islands  only  about  8,700  old  bulls, 
many  of  them  aged,  infirni,  and  actually  impotent ;  640,000 
females  (nubiles,  primipares,  multipares,  and  barren), 
and  no  young  bulls  around  or  near  the  breeding-grounds. 

"  In  short,  since  1885,  no  young  bull  seal  has  been  allowed 
to  live  and  groio  after  it  reached  the  age  of  4  years,  if  it 
%cere  possible  to  secure  it ;  they  have  all  been  regularly 
killed  as  they  grew  up,  and  their  skins  sent  to  London. 
Therefore  these  breeding  rookeries,  during  the  last  six 
years,  have  not  been  permitted  to  receive  the  annual 
supply  of  fresh  male  life,  which  was  then,  as  it  is  now, 
absolutely  necessary  for  their  perpetuation  and  support 

in  good  form  and  number If,  however,  these 

young  male  seals  that  live  to  retui'n  next  summer  are 
not  driven — are  not  disturbed  by  drivers  on  the  islands 
— in  four  years'  time  from  date,  quite  a  large  number  of 
them  Avill  have  matured  so  as  to  be  able  to  take  up 
stations  on  the  rookery-grounds  that  are  to-day  vacant, 
and  in  the  charge  of  aged  and  impotent  bulls,  which 
state  of  afi'airs,  bad  as  it  is,  must  get  worse  and  worse, 

until  these  young  sires  arrive  on  the  field The 

normal  ratio  of  males  to  females  on  the  breeding-grounds  of 
the  Pribyloff  Islands  in  1872-74  was  an  average  of  1  male  to 
15  or  20  females.  In  1890  this  ratio  (despite  the  deadly 
work  of  the  open  water  sealers  among  the  females)  icas 
an  average  of  1  old  male  to  every  60  or  80  females  (I  saw 
many  single  hai'cms  in  which  I  counted  over  100  cows.) 

In  1894  the  first  relief  that  can  possibly  come 

to  them  will  come,  provided  that  handful  of  young 
2-year-old  males  left  alive  on  the  islands  last  summer  is 
undisturbed  by  man  there  next  summer  and  thereafter, 
and  in  1895  the  yearlings  that  were  spared  last  summer, 
such  of  them  as  shall  return,  will  have  then  matured 

and  take  their  places  on  the  breeding  grounds 

But  one  very  important  fact  should  be  kept  in  mind ; 
that  fact  is,  that  when  killing  up  there  is  again  renewed 
for  tax  and  shipment,  no  culling  of  the  driven  herds 
must  be  allowed ;  all  the  seals  driven  must  be  taken ; 
for  unless  this  done,  then  history  will  repeat  itself — 
every  3-  and  4-year-old  male  will  be  killed  as  it  grows 
up,  and  the  rookeries  soon  be  again  deprived  of  that 
regular  supply  of  fresh  male  blood,  which  is  absolutely 
necessary  for  their  maintenance  in  their  full  form  and 
number." 


The  evidence  given  on  this  subject  by  Captain 
Charles  Bryant,  is  not  here  specially  referred  to  in 
the  United  States'  Case,  but  appears  in  the 
Appendix  to  that  Case.     In  his  afiidavit   of  April 


('aptain  ]>ryant's  evidence,  quoted 
in  United  States'  Case. 
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United  States' 
Case,  Appendix, 
yol.  ii.  p.  7. 


Previous  official  Reports  by  the  same 
officer  in  1875. 


H.  R.,  Ex.  Doc. 
No.  83,  44th 
Cong.,  1st  Sess.. 
pp.  175-178. 


1892,  after  stating  his  experience  on  the  Pribyloff 
Islands,  which  extended  from  1869  to  1877,  he 
says : — 

"  The  -whole  time  I  was  there  there  was  an  ample 
supply  of  full-grown  vigorous  males  sufficient  for 
sers-ing  all  the  females  on  the  islands,  and  everv  vear  a 
surplus  of  vigorous  bulls  could  always  be  found  upon 
the  rookeries  awaiting  an  oj^portunity  to  usurp  the 
place  of  !<ome  old  or  wounded  bxill,  unable  longer  to 
maintain  his  place  upon  the  breeding-grounds.  I 
should  except  from  tliis  general  statement  the  seasons 
of  1873  and  to  1875,  when  the  destruction  of  young 
males  hi  1868,  and  the  error  made  by  the  Company 
under  their  misapprehension  as  to  the  character  of  the 
skins  to  be  taken  for  market,  perceptibly  affected  the 
males  on  the  breeding-grounds.  It  is  not  certain  that 
the  fertilizing  of  the  females  was  thereby  affected,  and 
this  gap  was  filled  up,  and  from  this  time  on  there  was 
at  all  times  not  only  a  sufficiency  but  a  surplus  of  male 
life  for  breeding  purposes." 

As  Captain  Bryant's  notes  on  the  condition  of 
the  breeding-islands  contained  in  his  Eeports,  fur- 
nished to  Professor  Allen  and  published  in  that 
writer's  monograph,  afTord  some  of  the  most  trust- 
worthy information  respecting  the  earlier  period  of 
the  United  States'  management,  it  is  necessary  to 
point  out  that  Captain  Bryant's  recollection  of 
these  events,  as  embodied  in  the  above-mentioned 
affidavit,  is  not  entirely  accurate. 

In  his  official  Eeport  for  1875,  addressed  to  the 
Secretary  of  the  Treasury,  Captain  Bryant  writes 
as  follows  : — 

"  At  time  of  writing  my  detailed  Report  on  the 
habits  of  these  animals,  dated  the  30th  November,  1869, 
it  was  stated  to  be  100,000.  This  number  was  based 
on  the  best  information  obtainable  at  that  time  from 
the  natives  of  the  island  and  the  few  employes  of  the 
fonner  Russian  Fur  Company  remaining  in  the  territory. 
Since  then  a  residence  of  seven  successive  seasons  on 
the  island,  in  charge  of  these  animals,  has  fiu-nished  me 
with  the  desired  opportunity  for  determining  this 
sm-plus  product  by  actual  study  of  their  habits  and 
requirements,  and  the  result  is,  the  hillmg  of  100,000  per 
annum  does  not  leave  a  su^cient  nuviher  of  males  to 
mature  for  the  rcants  of  the  increase  in  the  number  of 
females.  And,  as  it  is  desirable  to  state  some  of  the 
methods  by  which  these  conclusions  have  been  reached 
by  me,  a  brief  statement  of  the  habits  of  these  animals 
and  the  effect  of  the  killing  of  100,000  per  year  for  the 

past  five  years  seems  necessaiy. 

*  *  «  * 

"  These  hauling-grounds  are  swept  and  driven  two 
or  three  times  a  week  during  the  months  of  June  and 
July,  and  the  prime  seals  culled  out  for  killing,  and 
every  seal  gro-wing  up  has  to  run  this  gauntlet  for  his 
life  his  second,  third,  and  fourth  year  before  he  escapes 
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to  O...0W  up  a.  a  breeding  bull.  Thus  .t  ..11  be  seeu 
L° method  of  kiUlug  does  uot  admit  o  the  setUng 
tart  of  a  special  number  aud  taking  the  remau^d  , 
TL  quotl  for  mavket,  aud  the  only  possible  way  to 
p"  erve  the  requisite  number  for  breeding  purposes  .s 
pieserve  luc     1  j.„  u„  l-illed  80  far  within  the 

to  restrict  tlie  number  to  be  killea  so 
product  as  to  ensure  enough  escapmg  for  this  object. 
■^  °  When  the  lease  was  put  iu  practical  operation  i,i 
1871  there  was  a  very  large  e.cess  of  breeding  males 
on  hind,  since  then  this  surplus  has  been  diminished 
Tv  the  dWng  out  of  the  old  seals  faster  than  there  has 
bLn  yolgrr  seals  allowed  to  escape  and  grow  up  to 
fiUAeir  pkces,  until  tl.  present  .took  is  „u,f.entto 
Zetl  lecessUies  of  iU  increasing  nun,ler  o/  ^reei'no 
females.  ^  ^ 

.One  'other  cause  Thould  be  stated  that  has  directly 
contributed  to  diminishing  the  present  ^toc^  on>veed- 
ing  males.      During  the   season   of  1868,  ^^  "'«''; 
enactment  of  the  prohibitory  law,  the  several  pa  tie 
::lg  there  took  240.000  -^Is  month  V.^mo^b' 
of  the  products  of  the  years  180O  and  1807.    Ihese 
luld  have  matured  and  been  added  jo    ke  pr  sent 
stock  of  breeding  males  in  the  years  18,2  and    8,3 
and  to  this  a  part  of  the  prospective  deficiency  is  to  be 
attributed.  ^ 

..Constant  aud  careful  attention  has  been  given  to 
,He  condition   and  changes  in  the  different  classes  of 
seals  and  the  data  kept  for  comparison  from  ye.u  to 
i  and  the  result,  as  summed  up  the  present  year  in 
comparison  with   1870,   shows   the    P™-"*   *^^   ° 
breeding  females  has  steacUly  increased  in  a  lat  o  of 
5  or  6  per  cent,  per  annum  added  to  the  original  stock. 
Me  stoel  ofhreeiing  Mis  Las  decrease,,  by  loss  from 
'and  other  causes,  so  ,nuek  faster  inan  tkere  l,as  lee„ 
Ing  seal,  gro.n  np  to  replace  then,,  that  ,tsprese,U  con- 
mon  is  onlle^nal  to  the  present  Jen.and,  and  the  stock  of 
half-Mis,  Ir  those  to  n^ature  in  the  neM  two  years   u  not 
;„■..<  ioW  the  .ants  of  the   increase  in  the  fe.al^ 
/der  these  circumstances,  I  feel  it  my  duty  to     e 
oommend  that  for  the  next  two  years  the  numbei  of 
seals  to  be  taken  for  their  skins  be  hmited  to  8o,000 
per  annum,  to  be  apportioned  between  the  two  islands 
as  follows :  for  St.  Paul's  Island  70.000,  and  for  fet. 
George  Island  15,000." 

It  will  be  observed  from  tlie  above  that,  iu  his 
contemporaneous  Eeport,  Captain  Bryant  attributes 
the  deficiency  of  males  primarily  to  the  lugli  rate 
of  killing,  though  he  also  mentions  the  excessive 
slaughter  of  1868,  as  a  secondary  cause.  ^^  ^^.^._ 

In  his  evidence  given  before  a  Committee  oi 
Congress  iu  tbe  following  year  (1876).  Captam 
Bryant  testifies  to  substantially  the  same  effect  :- 

,.  •■       4i,„„  i»tl,,t  the  numberof  100.000  11.11.,  44lh  Cong. 

"Q.  Your  opinion,  then.  IS  tliat  tlie  numoc  ut  Sess..  Eeport 

on  the  two  islands.  authoriKd  by  law,  can  be  regularly    ^^  ^^S,  p.  »«. 
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taken  witliout  dimiiiisliing  the  crop  or  number  of  seals 
coming  to  the  island? — A.  I  don't  fuel  quite  sure  of 
that,  as  will  be  seen  in  my  detailed  Report  to  the 
Secretary  of  the  Treasury,  included  in  the  evidence 
which  has  been  laid  before  the  Committee.  There 
were  indications  of  diminution  in  the  number  of  male 
seals. 

"  I  gave  that  and  another  reason,  which  I  explained 
at  large  in  that  Report.  In  the  season  of  1868,  before 
the  prohibitory  law  was  passed  or  enforced,  numerous 
parties  sealed  on  the  islands  at  will,  and  took  about 
240,000  or  250,000  seals.  They  killed  mostly  all  the 
product  of  1866-07.' 


3' 


In  1880.  In  his  statement  drawn  up  for  Professor  Allen, 

again,  Captain  Bryant  writes  : — 

"Monograph  of  " The  decrease  in  the  number  of  breeding  males  may 

Isorth  American  i^^  considered  as  having  reached  its  minimum  Isic]  in 

Finnipeds,    p.  399.  °  ,       -  ^       -, 

1876.     In  1877,  the  last  season  I  spent  at  the  islands, 

there  was  an  evident  increase  in  the  number  of  this 

class." 

Mr.  W.  B.  Taylor,  1881,  Mr.    W.    B.     Taylor   was    Assistant    Treasury 

Agent  on  the  Pribyloff  Islands  in  1881.  Before 
the  Congressional  Committee  in  1889,  from  his 
experience  gained  during  that  time,  he  testified 
as  follows  : — 

H.  R.,  50th  Cong.,  "  I  believe  that  the  capacity  of  the  bull  seal  is  hmited, 

j^      -f^^SRSS       59     the  same  as  any  other  animal,  and  I  have  very  frequently 

counted  from  thirty  to  thirty-five,  and  even,  at  one  time, 
forty-two  cows  to  one  bull.  2  think  if  there  were  more 
bulls  there  xvould  he  less  cows  to  one  bull,  and  in  that  way 
the  increase  would  be  areater  than  now." 

Dr.  II.  II.  Mclntyre,  1882.  Dr.  H.  H.  Mclntyre  also  writes  :  — 

United  States'  "  I  was,  therefore,  always  alert  to   see  that  the   due 

voTh^^^?^^^^^'  pi-oportion  of  breeding  males  of  serviceable  age  was 

allowed  to  retm-n  to  the  rookeries.  This  was  a  com- 
paratively easy  task  prior  to  1882,  but  became  from  year 
to  year  more  dijicult  as  the  seals  decreased." 

Mr.  T.  J.  Ryan,  1886.  Mr.    T.  J.  Ryan,    Assistant  Treasury  Agent  in 

the  islands  in  1885  and  1886,  includes  the 
following  remarks  in  his  Report  for  1886  : — 

H.  R.,  50th  Cong.,  "  As  the  Report  wid  show,  we  killed  but  few  bulls. 

fi'^porrSSBS  p   217    *^°^S^  *^^  Company  was  authorized  to  knock  down  all 

old  troublesome  fellows  coming  in  their  way  to  tho 
number  of  thu'ty,  the  skins  of  which  were  wanted  by  the 
natives  for  door  mats.  The  surplus  of  old  bulls  expected 
to  he  found  did  not  make  their  appearance  in  the  drives  or 
on  the  rookeries  this  season ;  and,  I  think  now,  nor  last 
season  either." 

Mr.  W.  Palmer,  1890.  On  this  subject  Mr.  W.  Palmer,  of  the  United 

States'   National   Museum,    may   also  be   quoted. 
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As  the  result  of  his    observations   in    1890,   he 
writes : — 

"  It  will  be  seen  also  that  by  this  driving  process  the  British  Commis- 
2-  or  3-year.olds,  which  are  the   only  ones  killed   for  ^^°^^^^'  ^^P°^^' 
their  skins,  are  culled  out  almost  completely  from  the  "  Forest  and 
seals  which  visit  these  islands,  and  therefore  that  very  Stream,"  October 
few  male  seals  ever  reach  a  greater  age  ;  consequently, 
there  are  not  enough  yowxg  hulls  growing  up  to  supply  even 
the  yearly  loss  on  the  rookeries,  much  less  to  provide  for  any 


increase.^' 


In  an  editorial  article  published   in   the    same  r>i'.  W.  1).  Dall,  1891. 

number  of  "  Forest  and  Stream  "  as  that  in  which 
Mr.  W.  Palmer's  paper  on  the  "  Fate  of  the  Fur- 
seal"  is  reported,  it  is  stated  that  such  well- 
known  naturalists  as  Drs.  Dall,  Gill,  and  Bean 
participated  in  the  discussion  of  the  paper  before 
the  Biological  Society  at  Washington.  In  this 
article  Dr.  Dall  is  cited  as  follows : — 

"  Dr.  Dall  attributes  the  present  decline  of  the  fur- 
seals  chiefly  to  the  excessive  killing  of  young  males  ; 
there  is  not  now  a  sufficient  number  of  males  in  the  breed- 
ing grounds  to  maintain  the  species.  He  admits  that 
the  method  of  driving  referred  to  by  Mr.  Palmer  is  also 
very  destructive.  The  excessive  destruction  of  males 
began  in  1872,  and  has  continued  to  the  present  time." 

In   a  letter  written  by  Dr.  Dall  and  published  ll>id.,  November  5, 

1891 
in  a  succeeding  number  of  the  same  journal,  he 

states   that   his    remarks   on  Mr.  Palmer's    paper 

were  not  correctly  reported.     He  writes  : — 

"What  I  did  say  was  to  intimate  that  after  the  killing 
in  the  open  sea  (the  most  important  factor  in  the  dim- 
inution), the  second  factor  was  the  killing  of  too  many 
young  males  rather  than  tlie  injmies  caused  by  chiving  ; 
the  latter  being  a  view  much  insisted  on  by  Mr. 
Palmer." 

Accepting  Dr.  Dall's  correction,  it  is  to  be 
remarked  at  least  that  he  recognizes  three  factors 
tending  to  diminution  of  the  species,  of  which  two 
are  connected  with  the  practices  on  the  Pribyloff 
Islands. 

Even  so  long  ago  as  1827,  Lutke,  who  visited  the  Lutke,  1827. 

Pribyloff  Islands  in  that  year,  clearly  pointed  out 
the  inherent  danger  to  the  continued  supply  of 
virile  male  seals  which  must  result  from  the 
methods  followed.     He  writes  : — 

"  La  precaution  de  separer  les  gros  males  d'avec  ceux  "  "^"^oyage  Autour  du 
qui  doi vent  etre  tues,  est  necessaire  pour  entretenir  la  "^^^og^i^'    *^"^®  ^' 
multiplication  ;  mais  cette  precaution  est-elle  suffisante 
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pour  cela  ?  Si  tons  les  jeunes  sont  extermines,  d'oii 
fiortiront  k  la  fin  les  gros  males  ?  Les  chasseurs  experi- 
mentes  ont  observe  que  les  ours  marins  vivent  de  quinze 
a  vingt  ans ;  il  en  r^sulte  qu'avec  cette  m^thode  dans 
vingt  ans  il  ne  doit  plus  en  rester  un  seul." 


Kequisite  proportion  of  males  to 
females,  and  increased  size  of 
"  harems." 


The  requisite  proportion  of  males  to  females 
(requisite  for  the  mere  purposes  of  proper  service 
and  without  reference  to  the  wider  questions 
depending  on  the  natural  excess  of  males  about 
the  breeding  islands)  has  been  carefully  investi- 
gated by  the  British  Commissioners,  who  con- 
clude that  at  least  one  virile  male  is  required  for 
every  twenty  females.     They  write  : — 


British  Commis- 


A\  hen,  therefore,  we  find  the  harems  m  the  Pribyloft 
sioners'  Report,       t  i      j  •  i     i  ,-n      ,    ,i  ... 

paras.  54-56  292    ■'^^^^^"S  gro^\ang  yearly  larger,  till  at  the  present  time 


294,  436. 


they  surpass  the  proportions  above  mentioned  from  four 
to  eight  times,  it  is  reasonable  to  conclude  that  in  this 
change  the  effect  of  an  excessive  slaughter  of  young 
males  is  rendered  apparent.  Our  own  and  all  other 
local  observations  on  the  rookeries  during  the  last  few 
years  prove  it  is  no  imcommon  event  to  find  a  single 
male  seal  with  a  harem  numbering  from  forty  to  fifty, 
and  even  as  many  as  sixty  to  eighty  females." 


British.  Commis- 
sioners' Report, 
paras.  434-436. 


Appendix,  vob  i,  The  excessive  number  of  females  in  proportion 
to  males  is  also  remarked  by  Mr.  Macoun,  in  his 
Eeport  for  1892.  He  also  shows  that  the  few 
unattached  old  bulls  found  about  the  rookeries 
are  not  all  virile. 

Other  changes  resulting  from  the  same  cause 
and  affecting  the  habits  and  mode  of  life  of  the 
seals,  evidenced  in  irregularity  and  overlapping 
of  dates  of  landing,  birth,  &c.,  have  also  been 
observed,  and  it  is  obvious  that  under  the  circum- 
stances the  breeding-islands  tend  to  become  less 
attractive  to  the  females,  which  consequently 
resort  less  punctually  and  for  shorter  times  to 
them. 

Further  evidence  of  the  paucity  of  males  can 
be  found  in  the  increased  number  of  barren 
females.  Mr.  Elliott  has  already  been  quoted  on 
Ibid.,  paras.  431-  this  Subject.  The  same  fact  is  referred  to  by  the 
British  Commissioners,  and  is  stated  to  have  been 
particularly  noticed  by  pelagic  sealers. 
Evidence  of  pelagic  sealers  as  to  Many  of  the  sealers    whose    evidence  has  been 

obtained  in  1892  refer  directly  to  the  taking  of 
large  numbers  of  barren  females.  The  following 
notes  on  this  subject  are  based  upon  the  state- 
ments of  sealers  contained  in  the  Appendix  : — 


Mr.  H.  ^V.  Elliott  on  barren  females. 


barren  females. 
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Captain  J.  D.  Warren. — Not  half  the  females  taken  on    Briti^^h  Comniis- 

the  coast  are  ^-ith  vouno-.  "'""^''^/i^g^^^' 

°  paras.  644-646. 

Captain   W.  O'Leary. — Perhaps  two-tluixis  the  cows 

are  -with  young. 

Cajitain  W.  Petit. — More  barren  cows  are  killed  than 
those  bearing  young. 

Captain  W.  E.  Baker. — The  percentage  of  barren 
females  considerable. 

Captain  C.  N.  Cox. — 10  per  cent,  barren  females. 

Captain  T.  N.  Magnesen. — 12  to  14  per  cent,  of  females 
beaiiug ;  others  barren. 

Captain  W.  Cox. — 15  per  cent,  of  catch  barren 
females. 

Captain  Cliarles  Hackett. — Quite  a  number  of  barren 
cows. 

Captain  C.  JfcDouaaU. — One  barren  cow  to  ten.  bear- 
ing. 

Captain  S.  S.  McLean. — About  5  per  cent,  of  females 
are  barren. 

Captain  C.  J.  Harris,  master  of  the  "  Mary  Taylor  " 
in  1892,  says:  "  We  secured  quite  a  number  of  ban-en 
cows  this  year." 

Charles  Le  Blanc,  hunter. — Iii  1892  got "  a  good  many  Appendix,  vol.  ii, 
barren  cows    both  on   the   coast    and    on   the   Asiatic  PP-  4o-14. . 
side.". 

Captaiti  A.  JDoitg las,  eight  years  in  the  sealing  busi- 
ness, says :  "  I  have  seen  a  great  many  barren  fe- 
males." 

G.  Roberts. — Found  about  one-half  of  liis  catch  of 
female  seals  in  1892  to  be  barren  cows  and  young 
females. 

Captain  R.  0.  Lavender. — Five  years'  experience ; 
finds  that  on  the  coast  he  gets  over  one-thu-d  his  catch 
in  females,  of  which  less  than  one-half  are  barren 
cows. 

F.  Campbell— In  1892  took  Qo  seals,  of  which  20  or 
25  were  baiTen  females. 

W.  G.  Gondie. — Says  that  about  half  the  females  he 
took  on  the  coast  were  with  puj) ;  the  other  half  barren 
cows  and  young  females. 

J.  X.  Haake. — States  that  during  the  season  of  1892 
he  secured  quite  a  number  of  barren  female  seals. 

J.  Shidds  (who  has  hunted  seals  in  Behring  Sea  for 
four  years)  says:  "Every  year  that  we  went  into 
Behring  Sea  we  got  barren  cows." 

G.  F.  French. — States  that  of  the  females  he  got  on 
the  coast  25  per  cent,  would  be  -wdth  young  ;  the  re- 
mainder ban-en  cows  and  young  females. 

0.  Scarf. — Six  years  a  hunter  ;  five  years  in  Behring 
Sea.     Got  barren  cov:s  eveiy  year. 
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,  u  ,l,;,nn  -Sovon  years'  experience,  says :  "  Move 
„  hS  «  e  seal  U-ot  ou  tUe  coast  iu  each  yeav  .ve.e 
S:f  Host  oftuL  .ve-o  youu,fe,nales  a„a  ba.cu 


COWS  " 


;.■  Ra,nlo.c.-n...  both  along  tke  coast  and  in  Behrin,- 
SeJ;  seen  barren  cows  -good  full-grown  cows. 

J  aOnim  -Two  voars  oxporienee  as  a  hunter,  says  : 
..  In  blu  "  rs  I  have  been  seahng  I  have  got  a  good 
„:  ,y  ba>-  ™  females,  prmeipally  on  the  coast.    At  least 

;,  7:„>,_Says  that  he  has  killed  barren  cows,  and 
that  they  were  principally  old  seals. 

,     Tj        .     X'^iie  vears'   experience,  states 

,:;:;:  :^n,r7^::i-—— 

coai^t.  ., 

,v .'  ovnorience  cas  boat-stcerer  and 

oneashnnter.     1°°'^'"',       L       „  The  hunters  I  was 
30  were  barren  cows,  -'"\  ^^  ^  '      /  ^^,^b,,  rf  b,„.en 
with  in  former  years  got  about  that  mimoe       ^^ 
lot.    Tl>ey  generally  travel  with  young  bulls. 

^    ,  ■    n  B  /o««.~Five  years'  experience-three 

"'    w     ;J;     •' Tbi«  vear  I  noticed  a  good  many 

as  '"-f-^'^''-,.^„„t;,,  often  called  my  attention 

i    ,  r      f  was  ■   cow  but  that  there  was  no  young  one 
•  :Lr; pr n^ic^l  this  before  to  such  an  extent  as 

this  year." 

.    7-    r    f.Wmi  —Four  years'  experience.     Has 
jr;!dm:;WencowsUngthesealshehas 

taken. 

„  n  S„ntk  twelveyears' experience  in  North  PaciBc, 

ttt  elri;  in  the  season  about  half  the  seals  tak  n 
::f Le Ccouver  coast  are  females,  and  of  these  only 
about  half  are  in  pup. 

A     BUM  says  about  one-half  of  coast  catch  are 
fertles  and  of  these  about  one-fourth  are  m  pup. 

^    ,  ■    A   R  Bi«e«  states  that  of  568  seals  taken  ou 

jrrin-4i->>^'f-f-^^-''"*'^"'""^ 

than  70  or  80  were  m  pup. 

jr.<k  in(,.-About  half  the  females  taken  are  in  pup. 

y.  ,r.  Strco  thinks  about  half  the  females  taken  on 
the  coast  are  in  pup. 

1     •     iftQI    119   of  which  about  half 
N.  Morrison  took,  m  ^^^'f^^  ^^^^  .^  i„ 

were  females;   "°*  ^^^ '^  "    '  gj  ^..-e  females,  about 
18<|->  of  202  seals  taken,  about  ba  weie 
WfC  pup,  and  half  barren  and  young  females. 

J  D   »ra,««  says  that  about  halt  the  females  taken 
j.jj.  vruiic        J  „i^  oT>fl  barren  COWS, 

on  the  coast  were  young  seals  and  ^  ^ 

[249] 
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C.  0.  Burns  &ayg  there  was  a  number  of  bai-ren  cows 
in  the  boat  he  Avas  in  in  1891,  and  that  in  1892  a  good 
many  barren  coavs  were  got. 

W.  0,  Hughes  states  tliat  abont  half  the  females  taken 
by  him  in  1891  and  1892  were  in  pnp,  and  that  but  one- 
third  of  those  taken  by  him  in  Behnng  Sea  in  1891 
shoAved  signisi  of  milk. 

J,  Jjvoion,  wx  years'  experience,  got  barren  cows  on 
the  coast  every  year,  bnt  says  that  in  Behriug  8ea  ho 
conld  not  tell  whether  the  cows  were  barrei\  or  not  ; 
very  foAv  were  got  with  milk  in  their  breasts. 

J.  Siteman  says  that  in  1890  most  of  the  females  taken 
))y  the  vessel  he  was  in  were  young  females  and  barren 
cows;  in  1891,  about  half  the  females  taken  were  barren 
cows  or  young  females;  in  1892,  about  three-fifths  of  the 
catch  Avere  males :  ''  nearly  all  of  the  rest  Avere  barren 
cows.  Only  a  feAv  coavs  Avith  pup  were  got.  . ,  , ,  The 
'  Geneva '  Avas  four  or  five  days  about  80  miles  off  shore 
from  Mount  St.  Ehas  in  June.  The  hunters  got  about 
200  seals  there,  and  most  of  theniAvere  barren  coavs.  This 
fact  Avas  particularly  noticed  when  the  seals Avere brought 
on  board  and  sldnned.  Neither  myself  nor  any  person  on 
the '  Geneva'  had  ever  seen  so  many  barren  cows  before." 

W.  Hermann  states  that  he  frequently  takes  cowsAvith- 
out  pups  or  milk. 

G,  Scott  each  year  takes  "quite  a  number  of  barren 

COAVS." 

6r.  Wester  estimates  the  number  of  barren  cows  taken 
by  him  at  from  20  to  25  per  cent,  of  the  number  of 
females. 

Captain  C.  Lutjens  says :  '*  About  one-fifth  of  the  cows 
taken  are  barren." 

C.  Hartiwen  says  that  he  has  killed  "  a  great  many 
large  cows  that  had  no  milk,  and  are  not  canying  pup." 

M.  Scott  says  :  "  On  the  coast  this  year  [1892]  avb  got 
A-ery  few  coavs  carrying  pup.  I  know  this,  because  we 
Avere  trying  to  get  a  number  of  unborn  pups,  and  found 
it  difficult  to  get  AA-hat  avc  Avanted.  Of  the  total  take 
of  cows  along  the  coast — about  300 — not  more  than 
100  Avere  pregnant,  the  others  being  too  young  to  breed, 
or  barren  cows."  He  has  also  taken  barren  coavs  in 
Behring  Sea. 

Captain  J,  S.  Worth  has  "taken  some  barren  cows 
that  had  neither  pup  nor  millc" 

M.  Keefe  states  that  his  vessel  took,  in  1892,  180  seals 
on  the  coast,  of  Avhich  A'ery  feAV  Avere  cows,  and  none  in 
pup.  This  Avas remarked  at  the  time  by  the  hunters  and 
crew  as  something  unusual.  His  experience  has  been 
that  not  more  than  20  females  in  100  taken  are  in  pup. 

./.  Cohnrn  says  that  none  of  the  females  he  got  on  the 
coast  in  1892  Avere  females  in  pup ;  "  they  were  either 
young  cows  or  baiTen  coavs."  In  previous  years  about 
one-half  were  young  and  barren  cows. 
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J.  Fi'juera  states  that  ho  ha.s  had  a  good  many  barren 
coAVS  amongst  those  he  has  shot. 

Captain  C.  E.  Mocklev  st.ites  th  it  about  two-thircLs  ot" 
the  females  taken  by  him  on  the  cocist  are  pregnant. 

Lee  J.  Thier.*  says  :  '"  I  have  tVeiiUeutly  got  a  umuber 
of  cows  that  have  had  neither  pups  nor  milk,  and  get 
more  of  that  kind  on  this  coast  than  the  Japan  coast. 
There  has  been  so  much  talk  about  seal  life  that  I  took 
particular  notice  of  these  facts  last  year." 

(r.  WelU,  hi  1890,  got  a  larger  number  of  barren  cows. 
uud  vouus:  females  than  usual :  about  uue-half  the 
females  taken  by  him  ou  the  coast  Avere  in  pup^  and 
this  was  the  case  in  l."^91  and  1892. 

ir.  0.  Shafter  says  that  of  forty  females  he  took  iu 
Behrmsr  Sea  about  ten  were  in  milk :  the  rest  he  "  was 
unable  to  sav  whether  thev  were  baiTcn  or  had  lost 
their  pups;  certamly  they  were  not  carrying  their 
voima:  or  in  milk." 

ir.  Conn£rs  says :  '•  We  meet  with  and  get  plenty  of 
barren  cows." 

P.  E.  Peterson  says :  '•  I  have  killed  k-ts  of  barren 
cows." 

J,  Foi-d  states  that  fully  half  the  cows  he  has  tiikcn 
on  the  coast  were  neither  iu  pup  nor  had  milk  iu  them. 

./.  it:  Crew  says  that  he  has  got  '■  a  great  many  barren 
females." 

.1.  W.  lioland  says  that  on  the  coa^st  ouly  about  half 
the  females  taken  by  him  were  wath  pup. 

.7.  Mo.ttheicf  says  that  half  the  seals  taken  by  him  on 
the  coast  were  females,  and  that  not  one  in  five  eeak 
taken  was  a  female  caiTviug  young. 

.1.  McKiel  states  that  but  three-fifths  of  the  female.^ 
taken  on  the  coast  are  with  pup. 

G.  Heater  states  that  alx)ut  one-thnd  his  catch  were 
females,  of  which  some  Avere  baiTen. 

(J.  C.  Geroic,  five  years'  experience,  states :  "  In  a 
jrood  season's  catch  there  woidd  be  about  UK)  to  150 
barren  females." 

Captain  S.  TT'.  Buchnan  says:  •'Barren  females  are 
often  found."' 

Captain  H'.  Petit,  seven  years'  experience,  says: 
"Among  the  females  taken  this  year  [1892]  were  a  good 
many  bai-ren  females.  The  last  day's  catch  (deposition 
made  16th  June)  was  four  barren  females  and  four 
males." 

Captain  C.  F.  Dillon  ^xiys :  "  There  were  a  good 
many  barren  females  among  the  last  seal>  1  took  this 
vear." 

A.  Sinclair  had  taken  eighty-six  seals  at  time  deposi- 
tion was  made,  and  states:  "I  uuticed  twu  barren 
females  among  thot-d  I  got. ' 

[249]  -   ^  - 
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W.  Edioards,  who  took  138  seals  before  the  17th 
June,  1892,  says  :  '•  There  were  very  few  barren  females 
among  the  seals  I  got." 

G.  F.  French,  three  years'  experience  as  hunter,  says : 
"  Out  of  the  143  seals  taken  by  me  this  year  betAveen 
30  and  40  were  barren ;  not  more  than  60  of  the  seals 
taken  by  me  were  females  ;  more  than  half  Avere  barren 
cows." 

P.  Jolihis  states  that  in  1892  of  thirty  females  a  few 
were  barren  coavs. 

L.  McGvaio  says:  "Last  year  I  noticed  a  good  many 
barren  cows  among  those  taken,  but  not  any  this  year." 

Captain  H.  F.  Sieimrd  says  :  "  I  only  noticed  one  or 
tAvo  barren  females  in  my  catch." 

F.  Moreau  says  :  "  We  get  plenty  of  barren  coavs." 

P.  Carlson  found  that  a  good  many  coavs  to  the  north 
of  Sitka  had  neither  pup  nor  milk  in  them. 

D.  A.  Lewis  says  :  "I  have  killed  barren  coaa'b,  but  it 
is  a  matter  I  have  not  noticed  very  closely." 

P.  Hammel  states :  "  I  haA'e  killed  plenty  of  barren 

COAA'S." 

J.  Carthrat  says :  "  Have  had  a  good  many  barren 

COAA'S." 

Indian    Evidence. 

Kas-ado   says  that  off  the  coast  he  sometimes  gets  Appendix,  vol.  ii, 
cows  not  with  pup.     In  Behiing  Sea  there  Avould  be  PP-  140-16G. 

more  males  than  females  taken,  and  of  the  females  half 
Avotdd  be  young  females  and  coavs  Avithout  pups  in 
them. 

Sclioulticick\  and  six  Indians  Avho  Avere  examined  Avitli 
him,  say  of  the  female  seals  taken  near  the  A'illage  of 
Ohiat :  "  Lots  of  them  are  old  ones  Avithout  pups." 

Clahapisinn,  Hanaisiim,  and  Clahouio  Sdiy  lliat  four  out 
of  six  females  taken  by  themAvould  be  carrying  young. 

Walter  Watt :  "  Three  out  of  six  females  taken  along 
the  coast  are  barren  cows  and  pups.  Get  quite  a  fcAV 
barren  cows." 

Chileia :  Has  taken  "  plenty  of  them "  [old  coavs] 
"  carrying  no  pup  and  having  no  milk." 

Oquaghu :  ''  Fully  half  the  coavs  avc  get  have  pups  in 
them;  the  rest  are  young  females  or  cows  Avithout 
pups." 

Clich-la-honto :  "Along  the  coast  have  sometimes  got 
large  coavs  not  liaAnng  pups  and  not  in  milk."  Of  IJehriu"- 
Sea  he  says:  "Of  the  cows  I  killed  many  did  not  have 
nn'lk,  and  Avere  not  in  pup." 

Keshuqua  and  Clatcher,  Avho  heard  Avhat  Chck-la- 
houto  said,  say  that  their  expenence  has  been  the  same 
as  his. 
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Clatinick  sa^'s :  "  I  did  not  got  auy  old  coavs  this  year 
that  did  not  have  pups  in  them,  but  have  seen  plenty." 

Elienehessut  has  taken  a  few  old  cows  ■without  pups  in 
them. 

Atelu  and  Ali-nah-yook  have  often  killed  old  white- 
whiskered  cows  that  have  no  pups  in  them. 

Qni-an-ah  says  that  he  gets  old  cows  not  carrying 
pup. 

Enocto  gets  '•  quite  a  few  old  cows  not  canying  pups, 
and  not  having  milk."  Eleven  other  Indians  who  were 
present  when  Enocto  was  examined  testify  to  the  tnith 
of  his  statement. 

High-eit-lick-sheel  sometimes  takes  old  cows  that  are 
not  earning  pups  and  are  not  in  milk. 

Charlie  Quisio  says  that  some  of  the  large  cows  have 
no  pups  in  them. 

See-ah-sirm  and  Wech-tin  corroborate  what  Quisto  says. 

Sante,  Charlie,  Gus,  Douglas,  Joe,  Taylor,  and  Jommie 
all  took  barren  females  in  1892,  but  kept  no  count  of 
their  number. 


JSkins  c)i  females  increasing  in 
Pribylolf  catch. 

Appendix,  vol.  ii, 
pp.  245-250. 


Ibid. 


21G. 


Table  .'^hoAving- sizes  of  whole  Priby- 
loff  catch  IV-r  twenty  years. 

Ibid.,  p.  255, 


ShoMs  nearly  c(jntinuuU8  diminution 
in  size  of  skins  taken. 


No  less  tliau  eight  of  the  London  fur  merchants, 
in  statements  made  by  them,  explain  that,  while 
formerly  the  consignments  from  the  Pribyloff 
Islands  were  exclusively  composed  of  male  skins,  for 
the  past  six  years  a  marked  and  increasing  number 
of  female  skins  has  become  noticeable,  the  presence 
of  which  they  attribute  to  the  fact  that  the  lessees 
have  been  experiencing  a  difficult}^  in  obtaining 
their  quota  of  males,  and  have  been  compelled  to 
resort  to  the  female  seals  to  make  up  their  full 
number.  Such  skins  were  first  noted  by  Mr.  Eice 
as  early  a^  1878,  and  in  later  years  have  continually 
increased. 

In  this  connection,  particular  attention  is  drawn 
to  the  Analytical  Table,  prepared  by  Messrs  P.  E. 
Poland  and  Son,  of  all  catalogues  relatimx  to  the 
sale  of  skins  from  the  Pribyloff  Islands  from  the 
year  1873  to  1892,  from  which  it  appears  that, 
from  1877  to  1890,  the  proportion  of  small  skins 
in  each  year's  consignments  had  been  rapidly 
increasing  each  year,  the  proportion  in  1873  being 
39*74:,  and  in  1889  as  much  as  79 •59,  showing 
conclusively  that  the  Company  were  compelled  by 
the  dearth  of  male  killable  seals  to  resort  exclu- 
sively to  younger  and  smaller  seals  not  formerly 
regarded  as  killable.     (See  Diagram.) 

The  facts  disclosed  bv  this  Table  and  the  diafjram 
based  thereon  are  of  considerable  importance, 
inasmuch  as  it  affords  a  complete  record  of  the 
nature  of  the  killing  in  prosrress  on  the  PribvlofF 
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Islands.  The  Table  practically  includes  all  the 
skins  taken  on  the  islands  during  the  past  twenty 
years,  and  each  skin  has  been  separately  measured 
in  order  to  be  classified  for  the  purpose  of  the 
trade  sales.  The  Table  shows  an  almost  continuous 
decrease  in  the  size  of  the  skins  taken  since  the 
year  1873.  The  temporary  improvement  in  size 
noticed  in  1876  and  1877  is  evidently  directly 
connected  with  the  smaller  number  of  skins  taken 
in  these  two  years,  which  enabled  larger  sizes  on 
the  average  to  be  procured.  The  distinct  evidence 
of  recovery  afforded  by  the  increased  average  in 
size  in  1885  remains  unexplained,  but  it  is  impor- 
tant to  note  that  it  actually  corresponds  with  the 
vear  in  which  it  is  now  claimed  in  the  Case  of  the 
United  States,  that  the  first  marked  decrease  in 
seals  occurred.  The  deterioration  in  size  culmi- 
nated in  1880.  In  1890,  when  the  Government 
Agent  stopped  further  kiUing  when  only  20,995 
skins  had  been  secured,  the  average  size  again 
larger.  A  slight  relapse  is  shown  in  1891,  when 
12,071  skins  were  taken,  and  a  very  decided 
improvement  in  1892,  when  the  killing  was  reduced 
to  7,500. 

When  examined  in  connection  with  the  general 
statements  respecting  the  condition  of  seal  life  on 
the  islands  elsewhere  cited,  and  with  the  Table 
showing  the  number  of  seals  killed  annually  there, 
the  table  here  given  affords  the  most  complete 
confirmation  of  the  statements  already  based  on  British  Commls. 
these,  and  of  the  conclusion  reached  in  this  p*^  1:^2'' and^Dia- 
Chapter. 

From  the  outlines  above  ijiven  relatinfr  to  the 
persistent  killing  of  males  upon  the  breeding 
islands,  it  is  likewise  easy  to  understand  that  the 
allegations  respecting  the  large  proportion  of 
female  seals  included  in  late  years  in  the  pelagic 
catch  may  to  some  extent  at  least  be  founded  on 
fact ;  the  actual  ratio  thus  brought  about  as  be- 
tween the  sexes  renderinu"  it  certain  that  in  sea- 
sealing'  a  much  lamer  number  of  females  than  of  liritij-li  Cummi 
males  must  be  met  with. 

It  is  submitted  that,  in  view   of  the   foreooino; 

'  CO 

facts,  the  new  contention  endeavoured  to  be  up- 
held by  the  United  States,  to  the  effect  that  there 
has  never  been  any  scarcity  of  males  upon  the 
rookeries,  which  contention  is  obviously  put  for- 
ward in  connection  with  the  defence  of  the 
management  of  the  Pribyloff  Islands  by  the  United 
Stales,  is    clcarlv  untenable.      If   the  statements 


gram  No.  V. 


Exces.sive  kilUug  of  males  on  Priby- 
loff Island  results  in  greater  pro- 
portion of  ieinales  in  pelagic 
catch. 


sioners   Report, 
para.  700. 
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quoted  above  from  official  Reports  are  erroneous, 
it  must  follow  that  the  officials  in  charge  of  the 
islands  were  untrustworthy  or  incompetent,  and  in 
either  case  subsequent  and  retrospective  statements 
by  the  same  men  cannot  be  successfully  appealed 
to  in  evidence. 
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CHAPTER  XIV. 


Management  of  the  Pribyhff  Islands  hy  Russia  and 
by  the  United  .S^a^^.s— (continued). 


The  "  Diking  "  of  Seals  and  its  effects, 


The  United  States'  Contentions. 

(I )  United  States'  Case,  p.  147—         .       ,  .  ,    , 

«'  \  herd  of  seals  is  as  capable  of  being  driven,  separated 
and  counted  as  a  herd  of  cattle  on  the  plains. 

(2.)  United  States'  Case,  p.  152—  t        aa.^ 

"  The  most  stringent  rules  have  been  and  are  enforced  by 
the  Government  to  prevent  any  disturbance  ot  the 
breeding  seals." 

(3.)  United  States'  Case,  p.  153—  ,     ^  .i  v 

"  I  do  not  see  how  it  is  possible  to  conduct  the  seahng 
process  with  greater  care  or  judgment. 

C4.)  United  States'  Case,  p.  158— 

"  In  fact  it  may  be  questioned  whether  any  seals  are  ever 
killed  on  a  drive,  except  now  and  then  one  by 
smothering." 

(5.)  United  States'  Case,  p.  158— 

"  The  effects  of  over-driving  and  re-drivmg  .  .  .  •  UP/^^ 
the  seals  which  from  age  or  condition  are  unfat  lor 
killing  is  of  little  or  no  importance  m  relation  to  seal 

life  on 'the  islands Certainly,  no  male  seal  thus 

driven  was  ever  seriously  injured  or  his  virility  affected 
by  such  re-driving." 


Summary  op  British  Reply. 

The  methods  actually  practised  in  taking  seals  upon  the 
Pribyloff  Islands  are  rightly  included  under  the  head 
of  management,  and  of  these  one  of  the  most  injurious 
to  seal  life  is  the  practice  of  "  driving." 

The  process  of  "driving,"  as  practised  on  the  Pribyloff 
Islands  is  not  only  in  itself  cruel,  but  is  excessively 
destructive.  Seals  often  die  while  being  driven,  but  a 
more  serious  loss  is  brought  about  by  the  enfeeblement 
of  the  productive  powers  of  seals  so  driven. 

Even  in  1812,  remarks  bearing  out  these  statements  may  bo 
found  in  the  Russian  Records  ;  and  Alessrs.  Elliott  and 
Maynard,  in  1872-74-,  also  allude  to  similar  facts.  In 
1890,  however,  when  attention  had  been  drawn  to  the 
decrease  of  seals  upon  the  Pribyloff  Lslands,  Messrs. 
Elliott,  Goff,  Lavender,  and  Palmer— all  officials  of 
the  United  States'  Government — concur  in  attributing 
the  most  serious  effects  to  "  driving." 
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The  British  Commissioners  wiile  to  the  same  effect,  and  point 
out  in  particular  the  increased  injury  inflicted  by  the 
process  of  crivinrr  under  the  circumstiinces  at  the  time 
of  their  investigations  (in  1801)  actually  existing  ou  the 
islands,  when  great  disturbani;e  was  caused  on  the 
breeding  rookeries,  and  considerable  numbers  of 
breeding  females  were  gathered  up  with  the  young 
males  in  the  endeavour  to  collect  drives.  The  United 
States'  Commissioners  practically  admit  the  existence 
of  the  came  evils. 


*'Drivinj^"a  most  injurious  feature 
in  methods  practieed  on  Pribyloff 


Its  unnatural  and  destructive 
character. 


The    actual  method   of   takino-    seals  upon  the 
Pribyloff  Islands   is  a  subject   which  also  rightly 
falls  under  the  head  of  the  management  of  these 
breeding  resorts  of  the  seal.     If  the  skins  of  seals 
are    to    be    obtained    for    the    use    of    man,  the 
animals  must  be  killed,  and  the  precise  method  of 
the  killing  is    a   matter  of    comparatively    small 
importance.       There    is.    however,    one     special 
feature  incident  to  the  mode  of  taking  seals  upon 
the  islands  which,  from  the  loss  occasioned  by  it, 
has  had  a  direct  effect  on  the   whole  number  of 
seals,  and  has  operated  particularly  in   the  direc- 
tion of  reducing  the  already  too  small  number  of 
virile    male    seals,   and  in  aggravating  materially 
the  result  of  a  too  high  rate  of  killing.     This  is 
the  practice  known  as  "  driving."     Surrounded  on 
the    "  hauling-grounds " — which    so    long    as    the 
normal  conditions  prevail,  and  before  the  reduc- 
tion   in   numbers  became    serious,   were   at    least 
theoretically   separate  from    the    actual    breeding- 
rookeries — the  seals   are    driven  overland    to  the 
killing    places.     A    certain     proportion    is    then 
selected  for  killing;  and  the  remainder,   consist- 
ing of  males  too  young  or  too  old  for  profitable 
killing,    or   of   females    accidentally   gathered  up 
from    the    margins    of     the    breeding    rookeries 
proper,  is  allowed  to  escape  and  to  return   to  the 
water. 

In  explanation  of  the  general  results  of  the 
practice  of  driving  animals  for  considerable 
distances  overland,  which,  by  their  organization, 
are  fitted  for  free  and  easy  movement  in  the  sea 
alone,  reference  may  be  made  to  another  page, 
vSee  pp.  101  et  sea.    where  the  marine  habits  and  mode  of  life  of  the 

fur-seal  are  spoken  of,  and  where  Sn-  William 
Flower,  Professor  Allen,  and  other  authorities  are 
quoted  in  support  of  facts  in  connection  with 
this,  which  have  never,  till  in  the  Case  now  pre- 
sented by  the  United  States,  been  questioned. 
The  specific  evils  which  experience  has  proved  to 
follow  from  the  practice  in  question,  in  the  case 
of  the  fur-seal  upon  the  Pribyloff  Islands,  may 
here  be  pointed  out  by  means  of  the  recorded 
[249]  2  M 
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observations.  Apart  from  the  cruelty  inherent  in 
the  mere  process  of  driving  animals  so  organized, 
the  actual  effects  of  the  operation  have  been 
found  to  show  themselves  in  tne  death  by  the 
way,  from  exhaustion,  of  driven  animals ;  the  im- 
paired or  totally  destroyed  virility  of  the  males 
thus  frequently  driven,  and  the  disturbance 
caused  by  such  driving,  leading  to  the  avoidance 
of  the  breeding-islands,  or  to  their  abandonment 
by  large  numbers  of  seals. 

It  will  be  understood  that,  when  large  numbers 
of  young  "  killable  "  males  still  existed  upon  the 
islands,  the  evils  mentioned  were  comparatively 
small,  but  with  the  increasing  scarcity  of  "  kill- 
able  "  seals  ;  ever  larger  numbers  of  those  of  other 
classes  were  necessarily  driven  in  the  efforts  to 
secure  the  "  quota,"  and  of  those  thus  uselessly 
driven  manv  were  included  acrain  and  a^rain  in 
succeeding  drives.  While  as  the  "  hauling- 
grounds  "  became,  in  consequence  of  the  decreased 
number  of  bachelor  seals,  less  and  less  clearly 
separated  from  tlic  breeding-grounds,  considerable 
numbers  of  females  encraged  in  sucklinfr  their 
young  upon  these  grounds  became  unavoidably 
included  in  the  drives.  At  the  time  at  which 
Mr.  H.  W.  Elliott  recorded  his  observations  of 
1872-74  in  his  official  Eeport  which  formed  part 
of  the  records  of  the  10th  Census  of  the  United 
States,  and  was  reprinted  by  the  United  States' 
Government,  with  slight  alterations,  in  the  '•  Fish- 
ery Industries  of  the  United  States,''  he  held  the 
view  that  the  mode  of  takins:  and  killinsf  the  fur- 
seal  upon  the  Pribyloff  Islands  could  not  be  im- 
proved upon  ;  yet  even  in  this  monograph,  which 
has  ever  since  remained  the  principal  source  of 
information  on  the  fur-seal  of  the  jSTorth  Pacific, 
the  followinfx  references  to  drivincr  are  found  : — 


Evileffectis  increased  with  iacreasing 
scarcity  of  IrillabloB. 


Observations  by  Mi*.  H.  W.  Elliott^ 

1872-74. 


"  A  drove  of  seals  on  hard  or  firm  grassy  ground,  in  Ceusas  Eeport, 
cool  and  moist  weather,  may  be  driven  with  safety  at  PP-  "^i*  ^-• 
the  rate   of  half-a-mile  an  hour ;  they  can  be  urged 
along,  "vvitli   the  expenditure  of   a  great  many   lives, 
however,  at  the  speed  of  1  mile  or  1^  miles  per  hour; 
but  this  is  seldom  done." 


Further  on  lie  speaks  of  the  disposition  of  the 
old  seals  to  fioflit  — 

"  ratlier  than  endure  the  panting  torture  of  travel  :  '* 

and  on  the  next  page  writes  : — 

"The  progression  of  the  Avhole  caravan  is  a  succession 
cfstartSjSpasniodicandirregulav,  made  every  few  minutes. 


2G3 


LoPK  of  tieals  due  to  "diiving"  at 
that  time. 


Lieutenant  Maynard,  1874. 


H.  R.,  44th  Cong. 
1st  Sess.,  Ex. 
Doc.  43,  p.  9. 


Veuiamiaov.  1842. 


Census  Report, 
p.  141. 


Captain  Scammon 


■'Marine  Mam- 
malia," p.  166. 


the  seals  pausing  to  catch  their  breath,  and  make,  as  it 
Avcre,  a  plaintive  survey  and  inute  protest.  Every  uovr 
and  tlicn  a  seal  will  get  weak  in  the  lumbar  region,  then 
drag  its  posteriors  along  lor  a  short  distance,  finally 
drop  breathless  and  exhausted,  quivering  and  panting, 
not  to  revive  for  hours — days,  perhaps — and  often  never. 
During  the  driest  driving  days,  on  those  days  when  the 
temperature  does  not  combine  with  wet  fog  to  keep  the 
path  moist  and  cool,  quite  a  large  number  of  the  weakest 
animals  in  the  droves  will  be,  thus  laid  out  and  left  on 

the  track. 

•Sf  *  *  * 

"  This  prostration  from  exertion  will  always  happen, 
no  matter  how  carefully  they  are  driven,  and  in  the 
longer  drives,  such  as  2^,  and  5  miles  from  Zapadnieon 
the  west,  or  Poloviua  on  the  north,  to  the  village  at 
St.  Paul,  as  much  as  three  or  4  per  cent,  of  the  whole 
drive  will  be  thus  dropped  on  the  road ;  hence  I  feel 
satisfied,  from  my  observation  and  close  attention  to 
this  feature,  that  a  considerable  number  of  those  that 
are  thus  rejected  from  the  drove,  and  are  able  to  rally 
and  return  to  the  water,  die  subsequently  from  internal 
injuries  sustained  on  the  trip,  superinduced  by  this  over- 
exertion." 

Lieutenant  Maynard,  U.S.N. ,  in  his  Special 
Report  of  1874,  also  writes: — 

**  There  has  been  a  Avaste  in  taking  the  skins,  due 
partly  to  the  inexperience  of  the  Company's  agent,  and 
partly  to  accident  and  the  carelessness  of  the  natives. 
In  making  the  drive,  particularly  if  they  are  long  on, 
and  the  sun  happens  to  pierce  through  the  fog,  some  of 
the  seals  become  exhausted  and  die  at  such  a  distance 
from  the  salt-houses  that  their  skins  cannot  well  be 
carried  to  them  by  hand,  and  are  therefore  left  upon 
the  bodies." 

The  observations  above  quoted  are,  however, 
but  an  amplification  and  repetition  of  the  still 
earlier  notes  of  the  Eussian  chronicler,  Yenia- 
minov,  who,  referring  to  about  the  year  1842, 
writes : — 

*'  Nearly  all  the  old  men  think  and  assert  that  tho 
seals  which  are  spared  every  year,  i.e.,  those  which 
have  not  been  killed  for  several  years,  are  truly  of  little 
use  for  breeding,  lying  aboiit  as  if  they  were  outcasts 
or  disenfranchised." 

Speaking  of  the  actual  killing  of  seals  upon  the 
Pribyloff  Islands,  under  the  Eussian  management. 
Captain  Scammon  further  says  : — 

"The  loud  meanings  of  the  animals  when  the  work  of 
slaughtering  is  going  on  beggars  description ;  in  fact, 
they  manifest  vividly  to  any  observing  eye  a  tenderness 
offeehngnot  to  be  mistaken.  Even  the  simple-hearted 
Aleutians  say  that  '  the  seals  shed  tears.'  " 

Notwithstanding  these  early  strictures  on  the 
method  of  drivini?,  and  its  efiect  in  loss  of  seals 
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and  impaired  virility  of  the  survivors,  the  method 

has   been  contiiuioasly  practised  on    the  islands, 

with  scarcely  a  word  of  recorded   remonstrance,  ... 

till  within-the  past  few  years,  the  reduced  number 

of  seals  renewed  inquiry  and  drew  attention  to  the 

modes  employed. 

When  Mr.^  Elliott    again    visited  the    Pribyloff  Mr.  H.  W.  Elliott,  1800. 

Islands  ill  1890— in  the  light  of  facts,  he  felt  com- 
pelled to  change  his  previously-formed  opinions 
as  to  the  perfection  of  the  methods  there  in  use. 
He  writes  as  follows'"  :— 

"I  ccan  see  uow,  in  the  light  of  the  record  of  the  work   British  Case 
"  of  sixteen  consecutive  years  of  sealing,  very  clearly  one    .^PP^end^^g^'tes"'' 
or  two  points  which  were  wholly  hmsible  to  my  sight   ^^  2  (1891)." 
in  1872-74.     I  can  now  see  what  that  effect  of  driving   pp.  56, 57. 
overland  is  upon  the  physical  well-being  of  a  normal 
fur-seal,  and,  upon  that  sight,  feel  warranted  in  taking 

following  ground. 
•      "  The  least  reflection  will  declare  to  an  observer  that, 
while  a  fur-seal  moves  easier  on  land,  and  freer  than  any 
or  all  other  seals,  yet,  at  the  same  time,  it  is  an  unusual 
and  laborious  effort,  even  when  it  is  voluntary  ;  there- 
fore, when  thousands  of  young  male  seals  are  suddenly 
aroused  to  their  utmost  power  of  land  locoinotion,  over 
rough,  sharp  rocks,  rolling  clinker  stones,  deep  loose 
Band,  mossy  tussocks,  and  other  equally  severe  impedi- 
menta,  they    in    their    fright   exert   themselves   most 
violently,  crowd  in  confused  sweltering  heaps  one  upon 
the  other,  so  that  many  are  often  'smothered'  to  death; 
and  in  this  manner  of  most   extraordinary  effort,  to  be 
urged  along  over  stretches  of  unbroken  miles,  they  are 
obliged  to  use  muscles  and  nerves  that  Nature  never 
intended  them  to  use,  and  which  are  not  fitted  for  the 

action. 

"This  prolonged,  sudden,    and   unusual    effort,    un- 
natural and  violent  strain,  nmst  leave  a  lasting  mark 
upon  the  physical  condition  of  every  seal  thus  driven, 
and  then  suffered  to  escape  from  the  clubbed  pods  on 
the  Idlling-grounds ;  they  are  alternately  heated  to  the 
point  of  suffocation,  gasping,  panting,  allowed  to  cool 
down  at  intervals,  then  abruptly  started  up  on  the  road 
for  a  fresh  renewal  of    this  heating   as   they    lunge, 
shamble,  and  creep  along.     When   they  arrive  on  the 
kilUng- grounds,  after  four  or  five  hours  of  this  distress- 
ing effort  on  their  part,  they  are  then  suddenly  cooled 
offfor  the  last  time  prior  to  the  final  ordeal  of  clubbing; 
.  then  when  driven  up  into  the  last  surround  or  '  pod,'  if 

the  seals  are  spared  from  cause  of  being  unfit  to  take. 

too  big  or  too  little,  bitten,  &c.,  they  are  permitted  to 

go    off    from    the    killing -ground    back    to    the    sea. 

outwardly  unhurt,  most  of  them  ;  but  I  am  now  satis- 
fied  that   they    sustain   in    a   vast    majority    of  cases 

internal  injuries  of  greater  or  less   degree,  that  remain 

to  work  physical  disability  or  death  thereafter  to  nearly 

every  seal  thus  released,  and  certain  destruction  of  its 


• 


Quotatioti  is  again  made  'from  that  part  of  his  Report 


which  be  has  himself  published. 
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"Unit-ed  States 
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pp.  15,  16. 

United  States' 

Senate,  olst  Cong., 

tmd  Sbm.,  Ex.  Doc.   gi'ounds 


virility  and  courage  necessary  for  a  station  on  the 
rookery  even  if  it  can  possibly  nni  the  gauntlet  of 
driving  throughout  every  sealing  season  for  five  or  six 
consecutive  years ;  driven  over  and  over  again  a.^  it  ia 
during  each  one  of  these  sealing  seasons. 

'•  Therefore^  it  now  appears  plam  to  me,  that  those 
young  male  fur-seals  which  may  happen  to  6m-\-ive  this 
tei-rible  strain  of  seven  years  of  driving  overland  are 
rendered  by  this  act  of  driving  wholly  worthles.s  for 
breeding  purposes — they  never  go  to  the  breeding- 
grounds  and  take  up  stations  there,  being  utterly 
demorahzed  in  spirit  and  in  body. 

"  With  this  knowledge,  then,  the  full  effect  of 
'drivmg'  becomes  apparent,  and  that  result  of  slowly 
but  surely  robbing  the  rookeries  of  a  fall  and  sustained 
supply  of  fresh  young  male  blood,  demanded  by 
Nature  imperatively,  for  their  support  up  to  the  stan- 
dard of  full  expansion  (such  as  I  recorded  in  1872-74), 
— that  result  began,  it  now  seems  clear,  to  set  in  from 
the  beginning,  twenty  yeai-s  ago,  under  the  present 
system." 

Eeferring  to  the  same  year,  and  in  illustration 
particularly  of  the  cumulative  losses  inflicted  by 
this  process  of  driving  when  the  number  of  vouncr 
males  of  "killable"  age  has  become  much  reduced 
— losses  which  must  have  been  in  progress  for 
many  years,  though  they  did  not  culminate  in 
intensity  till  the  vear  1890— Treasury  A^ent  Goff 
may  be  quoted  as  follows  : — 

"Now,  iu  opening  the  season,  it  is  customan,-  to 
secure  all  the  2-A'ear-olds  and  upwards  possible  before 
the  yearlings  begin  to  fill  up  the  hauluig-gi-ounds  and 
mix  with  the  killable  seals.  By  so  doing  it  is  much 
easier  to  do  the  work,  and  the  yearlings  are  not 
tortured  by  being  driven  and  redriven  to  the  kilhng- 
Heretofore  it  was   seldom    that  more  than 


»«.  49,  pp.  4,  5.        15  per  cent,  of  all  the  seals  driven  the  latter  part  of 

June  and  the  first  few  days  in  July  were  too  small  to 
be  killed,  but  this  season  the  case  was  reversed,  and  in 
many  instances  80  to  85  per  cent,  were  turned  away. 
The  accompanying  percentage  examples  will  show  the 
disposition  of  this  year's  di-ive.  The  first  killing  of  fur- 
seals  by  the  lessees  was  on  the  6th  June,  and  the 
scarcity  of  killable  seals  was  apparent  to  all. 

•'  The  season  closed  on  the  20th  July,  and  the  drives 
in  July  show  a  decided  increase  in  the  percentages  of 
small  seals  turned  away,  and  a  decrease  in  the  Mllables 
over  the  drives  of  June,  demonstrating  conclusively 
that  there  were  but  few  killable  seals  aniving,  and  that 
the  larger  part  of  those  returning  to  the  islands  were 
the  pups  of  last  year.  The  average  daily  kniing  for 
the  season  was  400,  or  a  daily  average  of  522  including 

only  the  davs  worked. 

»  *  »  » 

"  We  opened  the  season  by  a  drive  from  the  Reef 

rookery,    and   turned   away  83^   per   cent.,  when   we 

should  have  turned  away  about  15  per  cent,   of  the 
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seals  driven,  and  we  closed  the  season  by  turning  away 
•%  per  cent.,  a  fact  which  proves  to  every  impartial 
mind  that  we  were  redriving  the  yearlings,  and  con- 
sidering the  number  of  skins  obtained  that  it  was 
impossible  to  secure  the  number  allowed  by  the  lease, 
that  we  were  merely  torturing  the  young  seals,  injuring 
the  future  life  and  vitality  of  the  breeding  rookeries  to 
the  detriment  of  the  lessees,  natives,  and  the  Govern- 
ment." 

Agent    A.  W.    Lavender,  reporting    upon    the  Mr.  A.  W.  l.avcnder,  1800. 

same  point,  says  :  — 

"All  the  male  seals  driven  should  be  killed,  as  it  is  Bntish  Case, 

..,,,.  ,    ,p  ,       ,  Appendix,  vol.  m, 

my  opmion  that  not  over  one-halt   ever  go  back  upon  u  United  States 

the  rookeries  again."  No.  2  (1891)," 

p.  21. 

Another,    and   entirely    independent    observer,  United  States' 
also  referring  to  the  year  1890,  in  which  interest  2nd'sL^.!E5^'Doc.' 
became    directed   to   the    state    of    the   rookeries  No.  49,  p.  9. 
and   the   causes    of    their   decline,    is    found   in 

Mr.  W.    Palmer,    of    the   United  States'  national  Mr.  W.  Pabier.  1890. 

museum.     In  a  paper  read  before  the  Biological 

Society  of  Washington  after  his  return  from  the  ft''  *»iJ, 

Pribyloff  Islands,  Mr.  Palmer  treats  this  subject 
at  considerable  length,  and  evidently  as  the 
result  of  close  observation.  Following  some 
remarks  on  pelagic  sealing  (of  which,  however, 
he  does  not  profess  to  speak  from  personal  know- 
ledge), he  writes  : — 

••  But  pelas-ic  seal  fishing  is  not  the  only  cause  of  the  "  Forest  and 
decrease  of  seal  life  on  the  Pribyloffs.  October  29  1801. 

"  Probabl}'  an  equal  cause  is  the  unnatural  method  Briti.sh  Commie- 

of  driving  seals  that  has  been  followed  on  the  islands  sioners'  Report, 

^  pp.  187,  188. 

since  the  first  seal  was  captured. 

"TliC  mere  killing  of  seals  as  conducted  on  the 
islands  is  as  near  perfection  as  it  is  possible  to  get  it. 
.  .  .  But  the  driving  is  a  totally  different  matter.  I 
doubt  if  any  one  can  look  upon  the  painful  exertions  of 
this  dense  crowding  mass,  and  not  think  that  some- 
where and  somehow  there  is  great  room  for  improve- 
ment. It  is  conducted  now  as  it  always  has  been:  no 
thought  or  attention  is  given  to  it,  and,  with  but  one 
exception,  no  other  method  has  been  suggested,  or  even 
thought  necessary. 


*  * 


•'  The  fur-seal  is  utterly  unfitted  by  nature  for  an  ex- 
tended and  rapid  safe  journey  on  land.  It  will  pro- 
gress rapidly  for  a  short  distance,  but  soon  stops  from 
fc^heer   exhaustion.      Its  flippers  are  used   as  feet,  the  I 

belly  is  raised  clear  from  the  ground,  and  the  motion  is 
a  jerky  but  comparatively  rapid  lope.  When  exhausted, 
the  animal  flops  over  on  its  side  as  soon  as  it  stops 
moving,  being  unable  to  stand  Tip. 


« 


•'  The  character  of  the  gTound  over  Avhich  the  seals 
are  driven  is  in  many  places  utterly  unfit  for  the 
l)urp(>se  ;  up  and  down  the  steep  slopes  of  sand  dunes. 
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Mr.  Palinor  on  actual  cause  of  death 
of  dvivon  sealft. 


over  cinder  liills  studded  Avith  sharp  rockp,  some  places 
being  so  steep  that  they  are  avoided  by  the  people 
themselves ;  but  the  seals  have  been  driven  over  the 
same  ground  for  many  years,  and  on  some  of  the  hills 
deep  paths  have  been  worn  by  the  passing  of  tens  of 
thousands  of  seals.  No  attempts  have  been  made  to 
remove  the  rocks  or  to  lessen  the  difficulties  of  the 
passage,  and  the  seals  are  still  driven  pell-mell  over 
huge  rocks  and  down  steep  inclines,  where  many  are 
crushed   and  injured  by  the  hurrying  mass   of  those 

behind The  seals  that  are  not  killed  are  then 

driven  away  with  tin  pans  and  a  great  noise,  and  Avhilo 
in  an  excited  and  over-heated  condition,  rush,  as  fast 
as  it  is  possible  for  a  seal  to  go,  into  the  icy-cold  water.^ 
of  Behring  Sea. 

'•  It  will  thus  be  seen  that  these  seals  are  subjected, 
on  the  average  from  2  o'  clock  in  the  morning  until  10, 
to  a  long  drive  over  very  rough  ground,  then  to  a  dens& 
herding,  where  they  are  continually  in  motion  and 
crowding  each  other,  thence  to  an  intense  excitement 
on  the  killing  ground,  and  finally,  in  a  condition  little 
better  than  madness  rushing  into  icy-cold  water. 
Uncivilized  or  partly-civilized  man  has  no  pity  for 
dumb  brutes,  and  as  these  drives  are  conducted  entirely 
by  the  natives,  -who  prefer  indolence  in  the  village  to 
the  discomforts  of  a  drive  in  the  fog  and  rain,  it  follows 
that  the  seals  are  often  driven  much  faster  than  they 
should  be,  and  absolutely  without  thought  or  care.  But 
this  is  not  all.  The  seals  that  are  spared  soon  haul-out 
again  neai-  a  rookery,  and  perhaps  the  very  next  day 
are  obliged  to  repeat  the  process,  and  again  and  again 
throughout  the  season,  unless  in  the  meantime  they 
have  crawled  out  on  a  beach  to  die,  or  have  sunk 
exhausted  to  the  bottom.  The  deaths  of  these  seals 
are  directly  caused,  as  I  shall  explain,  and,  so  far  as  I 
am  awarC;  it  is  mentioned  now  for  the  first  time." 

Mr.  Palmer  then  states  that  he  believes  death 
to  result  cliiefly  from  the  consumption  of  the 
natural  store  of  fat  while  the  animal  is  too 
exhausted  to  go  in  search  of  food.  He  con- 
tinues : — 

''  I  remember  looking  with  great  curiosity  for  the 
cause  of  death  in  the  first  seal  I  found  stranded  on  the 
beach.  Externally  there  was  nothing  to  indicate  it, 
but  the  first  stroke  of  the  knife  revealed  instantly  what 
I  am  confident  has  been  the  cause  of  death  of  countless 
thousands  of  fur-seals.  It  had  been  chilled  to  death  ; 
not  a  trace  remained  of  the  fat  that  had  once  clothed 
its  body  and  protected  the  vital  organs  within.  ...  I 
opened  many  after  this,  and  always  discovered  the 
same,  but  sometimes  an  additional  cause,  a  fractured 
skull  perhaps.  I  have  even  noted  those  left  behind  in 
a  drive,  and  watched  them  daily,  witli  the  same  result 
in  many  cases.  At  first  they  would  revel  in  the  ponds 
or  wander  among  the  sand  dunes,  but  in  a  few  days 
their  motions  became  distinctly  slower,  the  curvature  of 
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Uic  p-j)ine  beeaiiio  L-ssciiod  ;  eventually  the  poor  brutes 
would  drag  their  hind  flippers  as  they  moved,  and  in  a 
tew  days  were  become  food  for  the   foxes.      In  every 

case  the  f;it  had  disappeared. 

*  *  *  ,       * 

"  During  the  eight  years*  minority  of  the  few  male 
seals  that  have  escaped  their  enemies  it  is  safe,  I  think, 
to  assume  that  at  least  f(;ur  summers  were  spent  in 
getting  an  experience  of  the  drives.  Does  anyone  thiidc 
that    they  were  then    capable    of  filling   their  proper 

functions  on  the  rookeries? 

*  *-  *  * 

"  The  natives  have  been  provided  with  whistles,  and 
when  a  boat  finds  itself  near  a  rookery  (and  a  pretence 
for  its  presence  is  easily  found)  good  use  is  made  of 
them,  with  a  consequent  confusion  among  the  seals,  and 
a  probable  increase  in  the  next  morning's  drive.  And 
yet  a  stranger  on  the  islands  is  bamboozled  with  the 
information  that  Jiis  presence  a  few  yards  from  the 
village  is  fraught  with  great  danger  to  the  Company's 
interests." 

After  speaking  of  the  care  exercised  in  regard 
to  the  driving  of  seals  upon  the  Russian  (Com- 
mander) Islands,  Mr.  Palmer  contrasts  the  state 
of  affairs  as  observed  by  him  on  the  Pribyloff 
Islands  as  follows  : — • 

"  On  the  American  side,  on  the  contrary,  the  seals  are 
driven  as  fast  as  possible,  the  only  ones  being  Aveeded  H 

out  being  those  too  weak  to  go  further,  while  of  those  ^ 

rounded  up  on  the  killing-ground  by  far  the  greater 
niiraber  are  allowed  to  escape.  Out  of  a  drive  of  l,10.-i 
counted  by  me  only  120  were  killed ;  the  rest  were 
released."  *^ 

The     British     Commissioners,    in    treating    the  British  Commicfti oners  on  if.?  ttf  «>t     L 

subject   of  driving  seals   on    the  islands,  and  its  "  dnring.  W 

effects,  say  : —  .... 

"One  of  the  most  important  points  connected  with   Britisli  Comiuis- 

the  taking  of  fur-seals  on  the  Pribyloff  Islands  is  that  sionetV  Report, 

,    .         „  ,  -IT  para..  K**. 

of  the  method  of  drivmg  from   the    various  hauhng- 

grounds  to  the  killing-grounds.     However  safeguarded 

or  regulated,  the  method  of  driving  fur-seals  overland 

for  considerable   distances   must  be  both  a  cruel  and 

destructive  one." 

This  process  ot  driving  is  then  explained  and 
examined,  and  instances  of  its  effects,  as  noticed 
by  the  Commissioners  themselves,  are  given  ; 
and  the  following  further  remarks  are  made  :  — 

"  If  it  were  possible  to  drive  only  those  sea^s  which  Ibid.,  para.  707. 
it  is  intended  to  kill,  little  exception  could  be  taken  to 
the  method  of  driving  in  the  absence  of  an}'  better 
method,  but  the  mingling  of  seals  of  varied  ages  upon 
the  hanhng-grounds  from  which  the  drives  are  taken, 
even  under  the  original  and  more  favourable  conditions 
of  former  years,  renders  it  necessary  to  drive  to  the 
killing  place  many  seals  either  too  young  or  loo  old  to 
be  killed." 


I 
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Females  inoluderl  in  •'  drives." 


British  Commis- 
sionei's'  Report, 
para.  7lt>. 


Attention  is  ilieii  cnlled  to  []\q  iiitonsification 
of  tlie  evil<  incident  to  driving  when  the  whole 
number  of  '^  kiUable "  seals  becomes  much 
reduced,  and,  in  i^articular,  when  it  is  under  such 
circumstances  still  atttempted  to  secure  a  large 
annual  "  quota  "  of  skins.  The  necessary  injury 
to  vitality  in  the  case  of  the  seals  di'iven  but 
not  killed  is  noticed,  together  with  the  fact 
that  suckling  females  are  often  included  in  the 
drives. 

On  the  point  last  alluded  to  it  is  said : — 

"  Thus,  it  has  occun-ed  that,  m  late  years,  consider- 
able and  increasing  numbers  of  breeding  females  have 
been  driven  to  the  kiUing-gi-omids  with  the  Idllables, 
though  when  recognized  there  in  the  process  of  select- 
ing for  killing',  they  have  been  released."' 


Appendix,  vol.  i. 
p.  152. 


British  Commis- 
sioners' Report, 
para.  718. 
Bull.  Mus.  Comp. 
Zool.,  vol.  ii. 
Part  I.  p.  ]n't. 


Impossibility  of  excluding  females 
from  "  diives." 


Ibid.,  para.  717. 
Tnited  States' 
Census  Report 
p.  72. 


Eeferring  to  his   observations  on  the   Pribyloff 
Islands  in  1892,  Mr.  Macoun  also  reports  that  in 
1892    he    counted    the    seals    killed    and    those 
allowed  to  escape  at  four  "  drives,"  and  that  the 
number  killed  varied   from  13  to   17  percent,  of 
the    whole    number    driven.     He    also    mentions 
having    seen    many    badly    injured    seals    driven 
from  the  killing-ground,  that  would  probably  die  ; 
and  that  along  the  route  over  which   seals  had 
been   driven,    manv    carcasses   of  seals   that   had 
died  were  found. 

To  show  that  the  inclusion  in  the  drives  of 
seals  not  intended  to  be  killed,  including  females, 
is  no  new  thing,  Captain  Bryant  may  again  be 
quoted.  In  the  passage  cited,  he  refers  particu- 
larly to  the  year  1869  : — 

'•'At  the  close  of  this  period  the  great  body  of  year- 
ling seals    arrive.     These,   mixing  ^-ith  the  younger 
class  of  males,  spread  over  the  uplands  and  greatly  in- 
crease the  proportion  of  prime  sicins,  but  also  gTeatly 
increase  the  ditHculty  of  killing  properly.     Up   to  this 
time,  there  having  been  no  females  ^vitli  the  seals  diiven 
up  for  killing,  it  was  only  necessary  to  chstinguish  ages  ; 
this  the  difference  in  size  enables  them  to  do  verv  easilv. 
Xow,  however,  nearly  one-half  are  females,  and   the 
slight  diflference  between  these  and  the  younger  males 
renders  it  necessars'  for  the  head  man  to  see  even*  seal 
killed,  and  only  a  strong  interest  in  the  preservation  of 
the  stock  can  ensiue  proper  care." 

Again    speaking    of    the    years    1872-74,   Mr. 
ElHott  writes : — 

"  It  is  quite  impossible,  however,  to  get  them  all  o^ 
one  age  without  an  extraordinary  amotmt  of  stir  and 
bustle,  which  the  Aleuts   do  not  Hke   to   precipitate; 
[249]  2  N 
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heuce  the  diive  \vi\\  be  found  to  consist  nsually  of  a 
bare  majority  of  3-  and  4-year-olds,  the  rest  beino,-  2> 
year-olds  principally,  and  a  very  fcAv,  at  wide  intervals, 
5-year-olds,  the  yeariings  seldom  ever  getting  mixed 
up." 

Even  as  early  as  1872-74,  the  major  portion  of  Britis!.  Commi.- 

•^  •        1       £•    1  1    sioners   Keport, 

the  catch  is  reported  to  have  consisted  ot  'I-  and  ^.^^^  7^9 
3-vear-old  seals,  and  under  such  circumstances  the  ibid.,  paras.  698- 
practical  inipossihilitv  of  excluding  young  females 

,  ,  1  •11    1     •  •    i.    1       „(     i,x-    flio    See  also  evidence 

from  the   number  killed    is    pointed    out    h\    the  5,^  United  States' 

British  Commissioners,  t'ase,  p.  203. 

On   the  subject  last    mentioned,  Mr.  S.  N.  Buy-  K  R.^44t^^Con^. 
nitzky's  Eei)ort  of  1870  may  also  be  referred  to,  No.  S3,  p.  42. 
where  he  says  that  females  are  easily  mistaken  for 
YOuntTf  males  even  In-  the  natives. 

The  special  eftects  produced  by  the  distmd)ance 
and  alarm  of  the  seals  upon  the  breeding-islands, 
Avith  other  facts,  are  also  treated  of  in  this  con- 
nection by  the  Ihitish  Commissioners;  but  for 
details  their  Report  (particularly  paragraphs  704- 
721)  should  be  referred  to.  In  concluding  this 
subject,  the  Commissioners  write  : — 

"  The  aggregate  loss  incurred  is  thus  the  residt  of  Britisli  Commis- 
various  causes,  which  together  involve  the  killing  of  ^'^"^^^7.21^^°^  ' 
many  seals  which  ought  not   to   be  killed,  and  it  is 
evident  that  the  methods  of  driving  and  killing  on  the 
Pribyloff  Islands,  as  now  practised,  are  susceptible   of 
very  great  improvement." 

The    United    States'    Commissioners,  though    in  Statements  of  the  United  States 

,  Commissioners, 

a  very  qualilied  manner,  substantially  admit  the 

existence    of    the    same    evils.     Their    admission  -.  V 

appears   to  mean  in  effect  that  while  such   disas-  J- 

trous  practices  have   been   allowed  continuously 

for  twenty  years  or  more,  they  may  at  some  future 

time   be    remedied,    if   it    be   thought   expedient. 

They  Avrite :  — 

"  While  there  is  no  doubt  that  in  some  instances  ex-  United  States' 
cessive  driving  has  been  allowed,  that  seals  have  been  Case.  p.  361. 
driven  further  than  is  actnally  necessary,  and  that 
proper  care  has  not  been  taken  to  eliminate  the  non-kill- 
alle  seals  as  far  as  possible  before  the  driving  is  well 
under  way,  those  are  matters  that  are  so  entirely  under 
control  that  a  proper  adjustment  may  be  secured  at 
once." 


f' 
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CHAPTER  XY. 


Management  of  the  Pribyhf  Islands  b>/  Russia  and 
by  the  United  States —{cowinme A). 


Absence  of  Proper  Control  by  Gocernnient  Ayenis. 


The  United  States'  Contentions. 

(1.)   Uuited  States'  Case,  pp.  136,  137— 

"  The  origin  and  practical  workings  of  the  lease  of  1870 
were  made  the  subject  of  au  elaborate  investigation  iu 
Lb/b  by  the  Committee  of  Ways  and  Means  of  the 
44th  Congress,  who  reported  that  in  their  opinion,  the 
terms  of  the  lease  were  highly  favourable  to  the 
Crovernmenfc  and  ail  parties  concerned." 

(2.)   Uuited  States'  Case,  p.  137— 

"  In  a  subsequent  investigation  in  1888  by  the  Committee 
on  Merchant  Marine  and  Fisheries  of  the  .50th 
Congress,  the  same  corclusion  was  reached." 

(3.)   United  States'  Case,  p.  139— 

'•It  is  evident  from  tho  nature  of  the  industry  tliat  in  ca-^e 
the  sealing  on  the  islands  should  be  managed  directlv 
by  the  Government  the  opportunities  for  fraud  and 
theft  are  Acry  great  on  the  part  of  the  agents,  who  under 
the  Act  of  1870  are  prohibited  from  l')eing  in  auv  way 
connected  or  interested  in  the  industry :  as  it  is  now, 
the  lessees  and  Agents  are  restraints  ui^oneach  other.'' 

(4.)  United  States"  Case,  pp.  139,  140— 

"Immediate  Government  management  is  at  once  seen  to 
be  impracticable  under  these  circumstances  and  the 
^present  method  employed  to  be  the  only  feasible  one. 
"  The  careful  investigations  made  by  the  Congressional 
Committees  showed  that  the  Alaska  Commercial  Com- 
pany had  fultilled  the  terms  of  the  lease  in  all  respects 
according  to  the  requirements  of  the  Act  of  187().'" 

(o.)  United  States'  Ca.se,  p.  14.5  — 

"The  handling  of  the  seals  on  the  I.slands,  being  entlroiv 
done  by  the  natives,  is  directly  under  the  supervision 
of  the  Government  Agents." 

(0.)   United  States'  Case,  pp.  146,  147- 

••  Under  Uiis  lease  [that  of  1890]  it  is  ditiieult  to  .see  how 
the  United  States  could  have  a  more  complete  control 
over  the  seal  industry  on  the  islands,  even  if  it  took  t'li; 
entire  management  of  the  business.  Leasino-  under 
such  terms  gives  the  Government  absolute  power  in 
fixing  the  quota  according  to  the  condition  of  the  herd, 
and  at  the  same  time  avoids  the  details  of  management 
and  disposing  of  the  skins,  Avhich  are  the  {■special 
difficulties  iu  the  way  of  the  United  States  working  the 
rookeries  itself.  The  course  thus  adopted  by  the 
United  States  seems  as  free  from  critifM^m  or  impro\e- 
ment  as  aiu'  that  can  be  suggested." 


[249] 
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(7.)    Laiiifil  States'  Case,  pp.  loo,  154— 

"  The  number  of  seals  allowed  to  be  killed  aiiuually  by 
the  lessees  was,  from  1871  to  1889,  iuclusive,  100,0OL» ; 
but  this  number  is  variable,  and  entirely  Avithm  the 
control  of  the  Treasury  Department  of  the  United 
States.  In  1889  Charles  J.  Goff,  then  the  Government 
Agent  on  the  Islands,  reported  to  the  Department 
that  he  considered  it  necessary  to  reduce  the  iiuota  of 
skins  to  be  taken  in  1890. 


Summary  of  British  Reply. 

The  supervision  and  control  of  the  lessees  of  the  Pi-ibyloff 
Islands  by  the  Government  Agents  of  the  United 
States  has  throughout  been  lax  and  inefficient,  and  not 
such  as  to  afford  proper  safeguards  to  seal  life  upon 
the  islands.  Mr.  Boutwell,  Secretary  of  State  Avheu 
'  [  the  leasing  of  the  islands  to  a  Company  was  first 
'  ['  proposed,  anticipated  this  result,  and  his  forecast  has 
been  fully  justified  by  events. 

The  fact  that,  though  reported  against  from  time  to  time,  the 
quota  of  skins  was  allowed  for  twenty  years  to  stand 
unchanged  at  100,000,  is  alone  sufficient  to  show  that 
the  lessees  exercised  an  influence  to  the  detriment  of 
seal  life  upon  the  islands. 

The  statement  made  on  p.  154  of  the  United  States'  Case  is 
Avholly  misleading,  because  of  its  omission  of  mention 
of  any  reports  speaking  of  the  injury  resulting  from 
the  taking  of  the  allowed  quota  of  100,000  skins, 
previous  to  that  contained  in  Mr.  GofE's  report  of  1889, 
after  which  action  resulting  in  a  reduction  of  this  quota 
was  first  taken.  It  is  known  that  smaller  skins  were 
allowed  by  the  Government  Agents  to  be  taken  from 
year  to  year,  at  least  since  1883,  in  order  to  enable  the 
quota  to  be  filled ;  and  this  without  any  check  being 
attempted  by  the  Government. 

Official  Reports  of  the  United  States,  including  Reports  of 
the  Governor  of  Alaska,  with  other  evidence,  show 
that  the  lessee  Company  practically  exercised  inde- 
pendent control  over  the  whole  western  part  of  the 
Territory  of  Alaska. 

The  Company,  in  fact,  controlled  the  Government  Agents, 
who  w-ere  in  all  respects  dependent  on  them.  Evidence 
shows  that  wholly  inexperienced  men  were  sent  to  the 
Pribyloff  Islands  ;  that  they  were  frequently  changed  ; 
and  that  at  least  several  of  these  Agents  were  not 
furnished  with  instructions  by  the  Government. 

The  driving  and  killing  of  the  seals,  carried  out  as  a  rule  by 
the  "  natives"  of  the  Pribyloff  Islands,  can  further  be 
shown  to  have  been  directly  controlled  hy  the  Agents 
of  the  Compuny,  and  not  by  those  of  the  Government. 
The  same  conditions  existed  in  1892. 


The  statements  above  quoted  from  the  Case  of 

the  United  States  are  grouped  in  order  to  show  the 

nature  and  amount  of  the  control  claimed  to  have 

been  exercised  over  seal  interests  on  the  Pribj^off 

Islands,  and    particularly  over  the    operations  of 

the  lessees  of  these  islands,  by  the  United  States 

Government.      It    appears    to    be    asserted    that, 

thou<Th     certain     circumstances     prevented    the 

establishment    of    an    efficient    control    from    the  United  States' 

date  of   the  cession  of   Alaska  in  1867  to  1869,  Case,  p.  laa. 


fcsuiinnavy  of  United  States'  couteu- 
tioiis  as  to  methods  of  coiitrol  by 


Government  Agents. 
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United  .States' 
Case,  pp.  137-140. 


See  pp.  220  et  aeq. 


[  Coutrol  by  Government  Agents  iu 
reality  ineffective. 


This  result  foreyeeu  by  Mr.  Boutwell. 


yet,  ill  18C)9,  such  control  was  initiated;  that 
the  only  practicable  course  open  to  the  United 
States'  Government  was  that  of  orantin<>-  an 
exclusive  right  of  sealing  on  the  islands  to 
a  CWipany;  that,  under  the  lease  of  1870, 
tJie  Government  Agents  have  been  prohibited 
from  being  in  any  way  connected  with,  or 
interested  in,  sealin<>- ;  and  that  such  Agents 
and  the  lessees  are  restraints  upon  each  other. 
Further,  that  Committees  of  Congress  ha^'e,  in 
1876  and  1888,  investigated  the  operations 
of  the  leasing  Company,  and  have  found  these 
to  be  entirely  satisfactory ;  that  the  condi- 
tions of  the  present  lease  (beginning  in  1890), 
like  those  of  the  previous  lease,  are  such  as  to 
give  the  United  States'  Government  absolute 
power  to  fix  the  '-quota"  according  to  the 
condition  of  the  rookeries  ;  and  that  the  handlino- 
of  seals  upon  the  islands  is  carried  out  under  the 
immediate  supervision  of  the  Government  Agents, 
being  done  by  the  natives,  who  are  directly 
controlled  by  these  Agents. 

The  subject-matter  of  some  of  these  assertions 
has  already  been  in  part  dealt  with  more  particu- 
larly, in  foregoing  pages,  which  treat  of  the  early 
historv  of  the  United  States'  management  of  the 
PribylofF  Islands.  Eeasons  will  here  be  given  to 
justify  a  belief  that  the  control  exercised  on  the 
Pribyloff  Islands  and  in  connection  with  the 
fur-seal  industry  by  the  United  States  through 
its  Agents  has  throughout  been  lax  and  defective  ; 
that  in  many  cases  the  officials  of  the  Company 
leasing  the  islands  appear  in  reality  to  have 
controlled  the  Government  Agents ;  that  from 
time  to  time  accusations  of  improper  conduct 
have  been  laid  against  the  Agents  and  officers, 
both  of  the  Government  and  the  Company; 
and  that,  as  a  matter  of  fact,  the  supervision  of 
the  natives,  and  of  the  handling  of  the  seals  there, 
have  practically  been  under  the  control  of  the 
Company,  and  not  of  the  Government  Agents. 

Speaking  in  1870  of  the  proposal  at  that  time 
first  under  discussion  for  the  leasing  of  the  Priby- 
loff Islands  to  a  Company  for  a  term  of  years,  Mr, 
Boutwell,  when  Secretary  of  State  for  the  United 
States,  took  exception  to  it  on  the  ground  that  it 
would  create  a  monopoly,  and  added  : — 


4Lst  Cong., 

1st  Sess.,  Ex.  Doc. 

No.  109. 


"  Moreover,  the  natives  of  the  islands  would  be  under 
the  control  of  the  Company,  and  as  the  expii'ation  of 
the  lease  approached,  the  inducements  to  protect  them 
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cuid  preserve  the  iisljeries  would  diminish,  especially  if 
the  Company  saw,  as  would  probably  be  the  case,  that 
il  liad  no  hope  of  a  renewal  of  its  privileges.  Under 
these  circumstances,  the  Government  of  the  United 
States  would  necessarily  be  subjected  to  great  expense 

and  trouble I  am  of  opinion  that  it  is  better  that 

the  Grovernment  should  assume  the  entire  control  of  the 
business  of  the  islands,  and  exclude  everybody  but  its 
own  servants  and  agents ;  that  it  shoidd  establish  a  rigid 
system  of  police,  excluding  from  the  islands  distilled 
spirits  and  hre-arms,  and  subject  vessels  that  touch  there 
to  forfeiture,  except  when  they  aw  driven  to  seek  shel- 
ter, or  for  necessary  repairs." 


It  is  submitted  that  the  above  remarks  of 
Secretary  Boutwell  have  been  entirely  justified 
bv  the  subsequent  histor\'  of  the  P^ib^'lol^ 
Islands  under  the  operation  of  the  lease  wliicli 
was  entered  into  not  long  afterwards.  The 
exact  conditions  which  were  foreseen  by  the 
Secretary  in  effect  did  grow  up ;  and  at  the 
expiry  of  the  tease,  and  even  since  under  the 
operations  of  a  new  lease,  some  of  those  best 
ii] formed  on  the  whole  subject  are  found  to 
advocate  the  same  system  of  direct  Government 
control  as  that  suggested  by  Secretary  Boutwell. 

In  connection  with  the  amount  and  efficiency 
of  the  control  actually  exercised  over  the  opera- 
tions of  the  Company  on  the  Pribyloif  Islands 
by  the  United  States'  Government,  the  most  im- 
portant question  is  that  of  the  number  of  seals 
allowed  to  be  killed,  and  of  the  relation,  of 
that  number  to  the  actual  state  of  the  seal 
rookeries  on  these  breeding-islands. 

It  has  already  been  shown   that  it  was  in   the 

power  of  the   Secretary  of  the  Treasury  to  reduce 

the  number  of  seals  to  be  killed  anjiually  on  the 

islands,  but  that  though  repeated  official  Eeports 

spoke  ol  the  deterioration  of  the  rookeries,  no  such 

reduction  took  place.     It  is,  in  fact,  in  the  Case 

now  presented  by  the  United  States,  alleged  that, 

from     1880    to    1884-85,    the     number    of    seals 

resorting  to  the  islands  remained   stationary,  aiid 

that  in  1884  a  marked  decrease   began,  whicli  has 

since    continued.      This    contention    is    elsewhere 

disproved,    but    even     if    it   be     admitted,    it    is 

clearly    apparent   that   if    the   number   remained 

stationary     during     the     years     mentioned,     the 

recurrence  of  climatically   disastrous   years   like 

those   of    1836,    1859,    and     1876    would    have 

pi'oduced    most     serious    effects.      It   is,    indeed, 

evident  that  only  the   continued  increase   of  the 


Ineffieiency  of  control  specially  evi- 
denced by  non-reduction  of  quota. 


Admitted  in  United  States'  Case 
that  cpiota  remained  imaltered 
while  seals  stationary  or  decreas- 


Uuited  States 
Cas?,  p,  164. 


mg  in  number. 


I 


Elliott,  Census 
Report,  p.  49. 
United  States' 
Case,  p.  103. 
Bryaut  in  "Mono- 
grapli  of  Noith 
American  Pinni- 
peds," p.  399. 
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Quota   iinclianged   dnring  lease   of 
Alaska  Commercial  Company. 


seals  during  a  snooesj^ion  of  favonrablo  vears. 
renders  them  able  to  Avitlistatid  successfully  the 
occasioual  natural  reverses  to  which  they  are 
liable;  while  from  1884,  when  it  is  asserted 
that  a  steady  diminution  first  began,  the  Pribyloft 
Islands  must  be  admitted  to  have  been  in  a  still 
more  alarming  condition. 

Xot withstanding  this,  however,  no  change  in 
the  number  to  be  killed,  or  "  quota."  was  made 
during  the  entire  term  of  lease  of  the  Alaska 
Commercial  Company  :  and  it  was  not  till  1S90 
(this  being  the  first  year  of  the  new  lease  of  the 
Xorth  American  Commercial  Company)  that  the 
••  quota  ■'  was  reduced  from  100,000  to  60,000. 

The  i3ritish  Commissioners^  after  pointing  out 
the  power  of  regulation  nominally  vested  in  the 
Secretary  of  the  Treasury,  write  respecting  the 
"quota"'  of  100,000:— 


British  Commis- 
sioners' Report, 
para.  -17. 


••  Practically,  however,  and  on  grotmds  not  publicly 
explained,  it  remained  unaltered,  and  l>ecame  a  fixed 
limit." 


Ibid.,  paras.  71-7;-i. 


And,  further  :  — 

"  When  a  decrease  became  apparent  on  the  islands, 
prudence  should  have  dictated  some  curtailment  of  the 

annual  slaughter  there Xo   such    curtailment, 

however,  occuiTed.  The  Company  holding  the  lease  of 
these  islands  on  fixed  terms  were  not  interfered  with, 
but  continued  to  take  their  full  legal  quota  of 
skins  without  regard  to  the  risk  to  seal  life  as  a 
whole.  Xot  only  so,  but  instead  of  reducing  the  catcli. 
the  standard  of  weight  of  skins  taken  on  the  islands 
was  steadily  lowered  so  as  to  include  a  younger  class 
of  seals  under  the  desi2:nation  of  •  killables.' 


Interests    of    the    lessee    Company 


alone  regarded. 


"  The  Company  holding  the  lease  of  the  Pribyloff 
Islands  had.  of  course,  its  oa\ti  interests  in  view,  and  the 
period  of  the  lease  was  drav^-ing  to  a  close ;  l^ut  it  must 
be  added  that  no  explanation  has  been  offered  by  the 
Government  Agents  in  charge   of  the  islands*  of  the 


*  These  were:  Agents  H.  G.  Otis,  H.  A.  Glidden,  G.  R. 
Tingle,  and  C.  J.  GofF.  (The  last-named  reported  against  the 
contimxed  killing  of  the  ••quota,"  and  was  removed.)  Assis- 
tant Agentai  W.  B.  Wardman.  L.  Kimmel,  H.  G.  Fowler,  A. 
P.  Loud,  T.  J.  Ryan.  J.  P.  Manchester,  W.  Garitt.  J.  Murray, 
and  S.  R.  Xettleton. 

The  names  of  several  of  these  officers  occur  prominently 
among  those  of  persons  now  produced  in  evidence  by  the 
ynited  States. 


27f; 


pviiiciples  ntulei'  whieh  tlioy  were  j^'uided  to  allow  this 
lowerini;-  of  standards.  Avitli  the  ('oiicomitant  {'iicroach- 
ment  on  the  limits  of  breeding  rookeries,  and  the 
extension  of  the  area  of  driving  to  places  hitherto  held 
in  reserve." 


The  circumstances  tlius  disclosed  by  the  state- 
ments made  in  the  Case  presented  on  the  part  of 
the  United  States,  go  far  towards  establishing  the 
statement  so  frequently  made,  that  the  Company 
holding  the  lease  of  the  Pribyloff  Islands  exercised 
a  very  pov^^erful  influence  over  the  Government 
officials  who  were  appointed  to  supervise  its 
operations. 

This  particular  phase  of  the  "  control "  or 
"  manao-ement "  exercised  bv  the  Government  is 
very  lightly  touched  upon  in  the  Case  of  the 
United  States,  where  it  is  said  : — 


This  assertion,  that  the  "  qnota"  was 
imder  Government  control,  when 
it  remained  nnaltered,  though  re- 
duction necessary,  is  therefore 
misleading. 


"  The  number  of  seals  alloAved  to  be  killed  annually  United  States' 
by  the  lessees  was,  from  1871  to  1889,  iiiclusive,  100,000,  <^«se,  pp.^lSH,  154. 
but  this  number  is  variable  and  entirely  within  the  con- 
trol of  the  Treasury  Department  of  the  United  States. 
In  1889  Charles  J.  G off,  then  the  Government  Agent 
on  the  islands,  reported  to  the  Department  that  he  con- 
sidered it  necessary  to  reduce  the  quota  of  skins  to  be 
taken  in  1890.     The  Government  at  once  reduced  the 
number  to  60,000,  and  ordered  the  killing  of  seals  to 
cease  on  the  20th  July." 


It  is  submitted  that  the  statement  above 
quoted  does  not  represent  the  facts  as  they 
occurred. 

The  United  States'  Commissioners  write  as 
follows  :— 


Admissions  in  United  States'  Case 
that  unusual  and  injurious  mea- 
sures adopted  to  fill  unchanged 
"quota"  in  late  years. 


"It  is  well  known  that  during  the  last  few  years  the  ih[^_  p.  338. 
opera  fine/  Company  had  experienced  di^cidty  in  jfindin;/  a 
snfflxient  nvmber  of  high-class  skins  to  Jill  the  quota 
permitted  hy  the  Government  and  that  finally  that  quota 
was  greatly  reduced  by  order  of  the  Representatives  of 
the  Government  on  the  islands." 


On   the   other    hand,    Professor    J.    A.    Allen 

says : — 

**  During  the  last  two  or  three  years,  however,  and  in  United  States' 
consequence  of  the  decline  from  the  former  status  of  the  Case,  Appendix, 
herd,  it  has  been  necessary  to  loiver  the  age  of  seals  selected  ^    '  ^'  ' 

for  hilling,  and  also  to  redrive  portions  of  the  herd,  in 
order  to  secure  even  the  greatly  restricted  qnota  allowed  to 
he  taken  in  1890,  the  last  year  of  killing  for  commercial 
purposes, 
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But  these  admissions  veiy  imperfect, 
aud,  cousequeutly,  misleading. 


H.  Mis.  Doc. 
Xo.  ll,41.st  Cone. 
2nd  Sess. 


Dr.Dall's  charges  respectingGovc-rn- 
meut  Asrents  on  Prilivloti' Islands. 


It   is   believed    that    the    admissions  contained 
in    the    two    passages  last  quoted    are    in    them- 
selves sufficient  to  show  that  no  efficient  control 
was  exercised  in  the  interests  of  seal  life  on  the 
Pribyloff  Islands    by   the  United  States'  Govern- 
ment.     But    these    admissions    fall    short  of   the 
facts    as    known    and    recorded   in    the     official 
Eeports  of  that  Government.     It  has  already  been 
shown   by   reference    to  these  Eeports,   and  con- 
firmed  by  ascertained  facts  respecting  the  skins 
sold  by  the  Company,  that  a  reduction  in  the  sizes 
of  skins  had  been  deliberatel}'  allowed  from  year 
to  vear,  at  least  since  1883,  whereas  no  reduction 
in  number  was  enforced  till  1890,  tlie  first   year 
of  the   lease   to   the   new    Company.       That   the 
"  quota"  of  100,000  had,  in  effect,  become  a  fixed 
number,  as  stated  by  the  British  Commissioners,  is 
shown   bv  Professor   Aliens   remarks    as    to    the 
extraordinary  measures  found  to  be  "  necessary," 
and  practised  in  order  to  secure  the  "  quota." 

The  following  notes  and  quotations  afford 
further  evidence  of  the  absence  of  proper  control 
on  the  part  of  the  Government  :  — 

F.  X.  Wicker,  a  special  Treasury  Agent,  in 
respect  to  the  year  1869,  stated  that,  though  the 
law  was  nominally  in  force,  an  inspection  of  the 
islands  convmced  him  that  more  than  the  legal 
quota  had  been  taken  in  that  year  and  the  skins 
sold  to  traders. 

Dr.  W.  H.  Dall,  at  that  time  in  charge  of  the 
hvdrocfraphic  work  in  Alaska,  under  date  the 
31st  August,  1874,  addressed  a  letter  to  :Messrs. 
Elliott  and  :Maynard,  then  Commissioners  for  the 
United  States  in  respect  to  the  Pribyloff  Islands, 
in  which  the  following  statements  are  made  :— 

''  I  have  not  amved  at  that  point  Avhere  I  should 
beheve  that  the  Goveniment  habitually  employs  dis- 
honest Agents,  though  long  experience  in  Alaska  might 

shake  anv  man's  optimism. 

*  *  *  * 

"  I  Tvill  now  close  this  letter  ^^-ith  one  remark,  which 
"t  Ses^Ex'Tcfc."  has  no  special  connection  ^snth  the  foregoing,  hut  \\hiih 
88.  pp.  23u.  236.        I  beheve  of  some  importance.     This  is,  that  it  would  be 

veiy  desirable  that  the  officei-s  of  the  United  States 
employed  on  the  Pribyloff  Islantls  should  be  prohibited 
from  receiving  pay  from,  or  rendering  sei-vices  for  pay 
to,  the  Company  ^hom,  pracrically,  they  are  placed 
there  to  ivatch.  That  this  has  occun-ed  in  several 
instances  I  am  aware,  and  probably  in  some  cases  ^-itu. 
out  anyhnproper  intent  on  either  side  ;  but  it  is  evident 
at  onc-e  that  it  opens  a  ^^-ide  door  for  scandal,  if  not 
for  fraud." 
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General  0.  0.  Howard,  while  engaged  in  his 
official  inspection  in  Alaska  in  1875,  was  evidently 
mnch  impressed  with  the  circumstances  that  the 
Alaska  Commercial  Company,  the  lessees  of  the 
l.^iliylofT  Islands,  exercised  an  altogether  nndue 
amount  of  influence  there.  This  is  particularly 
evidenced  by  tlie  following  remarks  in  his  official 
Eeport : — 

"  A  citizen  of  long  standing  on  the  coast  writes  me   H.  R.  44th  Concf 
that  the  Fur  Compaiiy  who  have  leased  the  seal  business  ^^^  Sess.,  Ex.  Doc. 
from  the  United  States'  Government  make  milHons   of       '    * ' 
profit ;  and  that  their  operations  arc  concealed  as  much 
as  possible ;  that  vastly  greater  numbers  are  killed  an- 
nually, niore  than  their  agreement  allows,  and  that  large 
amounts  of  hush-money  are  paid  to  keep  the  matter 
quiet," 

General  Howard  transmitted  with  his  Eeport  a  ^^^i'^-  PP- 1^^*  ^^^' 

102. 
document  entitled  "  A  History  of  the  Wrongs  of 

Alaska,"  which  was  reprinted  with  that  Report 
as  a  Congressional  document.  In  it,  numerous 
grave  charges  concerning  the  granting  of  the 
lease  of  the  PribylofF  Islands  and  the  conduct  of 
the  lessees,  were  made.  Most  of  these  are  un- 
important in  the  present  connection,  but  the 
practices  of  the  Company  complained  of  are  said 
to  have  been  rendered  possible — 

"principally  through  the  assistance  of  the  United  States' 
revenue  officers.'' 

Amongst  those  specified  are  Samuel  Falkner,  at 
one  time  Acting  Commissioner  at  Sitka,  and  IT. 
H.  Mclntyre,  Special  Agent  of  the  Treasury 
department,  who  both  afterwards  became 
employes  of  the  Alaskan  Commercial  Company, 
and  both  now  also  appear  as  prominent  witnesses 
in  connection  with  the  Case  of  the  United  States. 

General  Howard  observed  that  he  was  person- 
ally unable  to  judge  of  the  character  of  the 
statements  contained  in  this  document,  but 
added : — 


Gelieral  Howard's  observations  as  to 
the  lessee  Company,  1875. 


"  [Ij  do  believe  it  to  be  a  mistake,  and  a  dangerous 
precedent,  on  the  part  of  the  Government,  to  give  into 
the  hands  of  any  Company,  however  benevolent  in  its 
intentions,  so  vast  a  mouopoly." 

In  his  official  Eeport  for  1887,  A.  P.  Swineford, 
Governor  of  Alaska,  writes  as  follows  of  the 
operations  and  power  of  the  Alaska  Commercial 
Company,  which  he  professes  himself  to  be  unable 

to  control  : — • 

i 


Pnnger  of  monopoly. 


(TOYcrnor  Swineford's  charges 
against  the  Company,  1887. 
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'•  Report  of  the  '•  While  all  this  and  much  more  is  true  conceniimr  its 

lOAei   o  treatment  of  the  mitive  people,  instances  are  not  lack- 

Alaska,    Ibfr/,         .  ,  r     r    ' 

p.  32.  iug  "where  it  has  boycotted  and  driven  away  from  the 

islands  Government  officials  "\\'ho,  intent  upon  the 
honest,  faithful  discharge  of  their  duties,  have  incurred 
the  displeasure  or  refused  to  do  the  bidding-  of  its 
Agents.  In  fact,  it  possesses  the  power  to  compel  cum- 
i)liance  with  its  everv  exaction,  and  wherever  it  has 
(jbtained  a  foothold  neither  white  man  uor  native  can 
do  more  than  eke  out  a  miserable  existence,  save  l>v 
its  sufferance." 


His  C(jniplaint  of  it.s  action.  i      i     •  ^   i     r^  i  •      i 

I  lie  actual  relations  oi  the  (iovernor  and  nominal 

Executive  Head  of  tlie  Territory  of  Alaska  to  the 

Alaska  Commercial   Company  are  well  illustrated 

by  the  fact  that  he  does  not  hesitate  to  complain 

that  the  agents  of  the  Company  undermine  liis  own 

power  at  its  source,  writing : — • 

"Its  j>aid  agents  and  lobbyiiits  are  kepi  at  the 
national  ca}>itul  to  oppose  any  and  every  eftbrt  that  may 
he  made  tu  prumotc  the  welfare  of  Alaska  through  such 
legislation  as  will  eucom-age  unmigration  and  the  enlist- 
ment of  capital  in  the  development  of  the  natural 
Wealth  hiddeu  a^vay  in  her  forests,  streams,  and  moun- 
tains ;  its  every  aim  and  effort  is  in  the  direction  of  pro- 
longing its  existence  and  streng-theuing  its  tyrannical 
hold  by  a  blocldng  of  the  wheels  of  progress."' 

lli^  characterization  of  the  WI^Qp  o^^  another  pasfe  he  characterizes  the  same 

Loi-p!.<ration.  .        •       t      r.^^       • 

Corporation  in  the  following  terms  : — 

'  ^'  "^  "  "Conceived  (as  there  is  abundant  evidence  to  show) 

in  corruption,  born  m  iniquity,  and  nurtured  and  grown 
strong  and  insolent  on  ill-gotten  gains  wrung  from  a 
liapless  and  helpless  people,  this  giant  monopoly,  Avhicli 
rests  like  a  blighting  curse  upon  the  progress  and  ^s  cl- 
fare  of  this  great  territory,  should  be  shorn  of  its  cor- 
rnptly-secured,  much-abused  franchise  with  no  more 
delay  than  mav  l>e  absolutelv  necessarv."' 


Charges  reiterated  in  ISS."^. 


ji  .,  pp.  o-  o.  j^  the  Appendix  to  this  EeportjGoyernor  Swine- 
ford  prints  at  length  certain  specific  complaints  by 
the  United  States'  Deputy  Marshal  at  Unalaska 
respecting  the  conduct  there  of  the  agents  of  the 
Company. 

It  is  proper  to  remark  that  the  same  gentleman, 
in  his  Report  for  the  following  year  (188S),  in  the 
face  of  a  "reply'"  made  to  his  former  statements 
by  the  President  of  the  Company,  repeats  these 
statements.     He  writes  : — ■ 

Ibid.,  1888,  *'  I  now  and  here  reiterate  eveiy  one  of  those  charges, 

United  States*'^"^    thongh  T  know  full  well  tiiat  an  investigation  made  by 

Case.  p.  l:jS,  a  Committee  of  Congress,  holding  its  sessions  m  AVash- 

ington,  and  calhug  as  witnesses  only  those  who  had 
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bueu  recipients  of  the  C(Hnpany's  favours,  is  not  likely 
to  arrive  at  any  just  conclusion  as  to  their  truth  or 
falsitv." 

111  the  same  Eeport,  Governor  Swineford  re- 
marks, in  close  as^reement  it  will  be  observed  with 
the  earlier  conclusions  of  General  Howard,  as  fol- 
lows : — 

''  I  can  see  no  good  reason  why  the  present  monopoly  '•'  Report  of  tbc 
of  the  [fur-seal]  business  may  not  be  abolished,  not  only  ^J^^^Jj^g^^^igSS 
Avithout  loss  to  the  Government,  but  to  its  very  great  p.  44. 
advantage  so  far  as  the  amount  of  revenue  to  be  derived 
is  concerned.     The  present  system  of  farming  out  the 
rookeries  is  not  only  obnoxious  to  every  sense  of  right 
and  justice,  but,  as  I  think  I  have  shown,  is  in  a  very 
jrreAt  des-rce  inimical  to  the  best  interests  of  the  terri- 
tory." 


His  objection  to  the  monopoly. 


Amonn-  the  duties  of  the  Governor  of  Alaska,  as 
defined  in  section  5  of  the  Act  of  the  17th  May, 
1884,  entitled  "  An  Act  to  create  a  Civil  Govern- 
ment for  Alaska,"  is  that  of  inquiring  into  the 
operation  of  the  lease  of  the  Pribyloff  Islands. 
The  Act  provides  :  — 

**  The  Governor  appointed  under  the  provisions  of 
this  Act  shall  from  time  to  time  inquire  into  the  opera- 
tions of  the  Alaska  Seal  and  Fur  Company,  and  shall 
annually  report  to  Congress  the  result  of  said  inquiries, 
and  any  and  all  violations  by  said  Company  of  the 
Ao-reement  existing  between  the  United  States  and  said 
Company." 

Though  Governor  Swineford  succeeded  in  visi- 
ting  the  Pribyloff  Islands   in    1888,   the  circum- 
stances are  practically  such  that  it  is  ordinarily 
impossible  for  the  Governor  of  Alaska  to  carry 
out  the  above  provision.     The  capital  of  the  terri- 
tory, Sitka,  is  situated  at  a  distance  of  about  1,200 
miles  from  Unalaska,  the  nearest  place  of  any  im- 
portance to  tlie  PribjdofT  Islands,   which   lie  at  a 
further  distance  of  about   200   miles.     There  has 
been  no  regular  means  of  communication  between 
Sitka   and   Unalaska   till  1891,  when   a  monthly 
mail  was  for  the  first  time  established  for  a  part 
of  the  year.    Thus,  unless  by  means  of  some  chance 
vessel,  it  has  been  necessary  to  send  any  communi- 
cations passing  from  Sitka  to  Unalaska,  or  vice 
versd,  by  way  of  San  Francisco,  involving  a  sea 
transit  of  some  3,500  miles,  while  from  San  Fran- 
cisco to  Unalaska  there  has  again  never  been  any 
regular  mail  service.     It  has  thus  very  naturally 
happened  that  the  whole  of  the  western  part  of 
Alaska  has  been  practically  beyond  the  control  of 
the  Governor,  and   that   the   powerful  Company 


Duty  of  the  Governor  of  Alaska  to 
inquire  aniuuilly  into  operations 
of  the  Company. 


The  impossibility  of  execution  of 
this  duty. 
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Mr.  Elliott  on  relations  of  Goveni- 
meiit  aud  Company's  Agents. 


Census  Report, 
p.  1G7. 


Mr.  Ryan  on  position  of  Company's 
Agents. 


H.  R.  oOtli  Cong., 
•2ncl  Sess.,  Report 
No.  3883,  p.  21.5. 


leasiiifT  the  Pribvloir  Islands  has  exercised  there 
ail  aUnost  independent  s^vay. 

Mr.  H.  W.  Elliott,  thonsxh  throufj^hout  endeavour- 
ing  to  support  the  proceedings  of  the  Alaska  Com- 
mercial Company,  does  not  leave  the  subject  of 
the    ambi<?uous   relations   between  the   officers  of 

CD 

the  Company  and  Government  entirely  unnoticed, 
writing  m  his  official  Eeport : — 

"  There  remains  an  unwritten  page  in  the  liistory  ot 
the  action  of  the  Government  towards  the  protection 
of  seal  life  on  the  Piibylov  Islands,  and  it  is  eminently 
proper  that  it  should  be  inscribed  now,  especially  so 
since  the  author  of  this  Memoir  was  an  eye-witness  and 
an  actor  in  the  scene.     When  he  first  visited  the  Seal 
Islands,  in  1872-73,  he  was  compelled  to  take  passage 
on   the  vessels  of  the    Company  leasuig  the  islands  ; 
compelled,  because  the  Government  at  that  time  had 
no  means  of  reaching  the  field  of  action,  except  by  the 
favom-  and  the   courtesy   of  the   Alaska   Commercial 
Company.     This  favom-  and  this  courtesy,  as  might  be 
expected,  was  always  promptly  and  generously  prof- 
fered,  aud    has    nevur   been   alluded   to   as    even   an 
obligcition   or   service  rendered  the   Treasury  Depart- 
ment.    But,  nevertheless,  the  thought  occuiTcd  to  me 
at  the  time,  and  was  streno'thened  into   conviction  bv 
1874,  that  this  indifference  to  its  own  self-respect  and 
faUm-e  to  support  properly  the  aims  of  its  agents  up 
there  should  end ;  and  that  the  Treasury  Department 
should  detail  one  of  its  own  vessels  to  ^-isit,  transport, 
and  aid  its  officers  on  tlie  Pribvlov  Islands,  and  also  be 
an  actual  living  evidence  of  power  to  execute  the  laAv 
protecting  and  conservmg  the  same." 

Mr.  Eyan,  Assistant  Government  Agent  in 
1885-86,  states : — 

'•  The  Company's  men  are  sailors  and  men  they  can 
pick  up  as  best  they  can,  and,  as  L  have  said  before, 
they  have  been  taught  by  the  Government  agents  not 
only  that  eveiything  belongs  to  them,  not  only  the 
seal,  but  the  rocks  the  seal  are  on. 


Ibid.,  p.  213. 


"  You  had  to  find  out  everything  to  be  done  from 

the  Company  people If  the  Government  Agents, 

I  repeat,  would  do  their  ccjnscions  duty  and  not  place 
themselves  luider  obligation  to  the  Company,  by 
accepting  free  transpoiiation,  &c.,  and  swearing  after- 
wards that  they  paid  their  way,  they  would  be  much 
help  to  the  poor  natives." 

He  further  saA's  : — ■ 

'•Mr.  Morgan  and  the  men  under  him  were  somewhat 
spoiled.  The  great  trouble,  Mr.  Chairman,  there  is 
that  the  Government  officers  have  not  been  doing  then- 
duty,  and  they  have  spoiled  the  Company,  so  much  so, 
that  they  seem  to  thmk  they  not  only  own  the  seals, 

but  that  they  own  the  whole  island. 

«  «  »  4 
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••  The  officers  have  not  done  then-  duty  In  showing  h.  R.  50th  Coug., 
them  [the   natives]  that   the   Government   owns   and  ^^^^^^^ 
iroverns  the  ishinds." 

-^  •        .^      '      M   •  .  i  ^^,,f,-r^l   Iw  thp  United  Mr.  W.  Pahner  on  thu  character  uf 

Eespectmg  the  iiiethcieiit  coiitiol  b>  the   United  ^^^^  Govcnnnent  Agents,  and  theh 

fcjtates'  Govennuent,  Mr.  W.  Palmer,  of  the  bmith-  relations  to  the  Company, 

soiiiaii  Institution  in  Washington,  speaks  as  follows 
in  a  paper  read  by  him  before  the  Biological 
Society  in  Washington  in  1891  :— 

"Bnt  these  drives  from  Polavlna  and  Zapadnie,  and  Biltisli  Commis- 
the  decrease  in  seal  life,  seems  to  have  been  carefully  -on^^-'  Report, 
ealed  from  the  Government  and  others  niterested 


s 


cone 


in  the  Avelfare  of  the  seals ;  in  fact,  it  has  been  strongly 
put  forth  in  the  Reports  of  the  Treasury  Agents  in 
charge  and  elsewhere  that  the  seals  have  actually 
greatly  increased  in  numbers  ;  but  a  comparison  of  the 
sketches  alone  in  Mr.  EUiott's  'Monograph  of  the  Seal 
Islands.'  made  in  1873-74  and  187r^  with  the  aetual 
condition  of  affairs  at  present  on  the  islands,  will 
cwivincc  any  one  that  the  opinions  and  Reports^  of 
political  appointees  are  almost  worthless  when  dealing 
with  the  fate  of  the  fur-seal. 

*•  How  can  it  be  otherwise  ?  Their  tenure  of  office 
exists  only  with  that  of  the  Secretary  of  the  Treasury ; 
with  every  change  of  that  office  new  men  Avho  know 
nothing  of  seals  are  sent  up,  and  these  men  ai-e  entirely 
dependent  on  the  Seal  Company  even  for  their  passage 
and  board  while  there.  All  visitors  to  the  inlands  are 
regarded  as  interlopers  and  meddlers. 

*  *  *  * 

"  On  the  Russian  side,  it  is  a  settled  fact  that  the 
islands  and  seals  belong  to  the  Russian  Government, 
and  that  the  Company  takhig  the  skins  has  only  certahi 
restricted  rights  for  that  purpose  ;  but  on  the  American 
side  it  seems  to  be  a  settled  fact,  at  least  in  the  minds 
of  the  Company's  people,  that  they  owm  the  seals  and 
the  islands,  while  the  duty  uf  the  Government  is  to 
c-ollect  the  tax  and  appohit  Agents   to  subserve  the 
interests    of    the    Company   only.      The    natives   are 
utterly   dependent   on  the    Seal    Company   for    their 
support,    and   while   having   a  very  vague   idea  that 
somehow  the  Government  is  a  big  thing,  they  naturally 
look  to  the  Company  for    everything   affecting   their 

interests. 

*  •  «-  * 

"I  have  only  touched  hglitly  iipon  several  ciuestion^;  Resulting  danger  to  seal  interest, 

of  the  sealing  industry,  and  have  by  no  means  ex- 
hausted the  subject;  l)ut  enough  has  been  said,  I  thmk. 
to  shoAv  that  if  an  industry  which  eighteen  montliS  ago 
Was  expected  to  pay  the  Government  a  net  i)rolit  of 
over  2,000  per  cent.,  and  is,  besides,  a  great  natural 
exhibit,  the  only  one  of  the  kind  America  can  produce, 
is  to  be  saved,  reform  is  necessary.  For  twenty  years 
the  fur-seal  has  been  the  spoil  of  pohtics,  and  the  victim 
of  the  poacher.  Inexperience  on  the  one  hand,  and 
avarice  on  the  other,  liave well-nigh  ruined  the  industry 
in  American  waters.  \ 
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The  Govemmeut  should  take  entire 
control. 


Britisti  Case, 
Appendix,  vol.  iii, 
"  United  States  No. 
•2  (1891)."'  p.  21. 
United  States' 
Senate,  51st  Cong.. 
2nd  Sess..  Ex. 
Doc.  49,  pp.  6,  9, 

Ibid.,  pp.  17.  18. 


Remarks  of  United  States'  Commis- 
sioners deploring-  frequent  ehango 


in  Government  Ageiits. 


United  States' 
Case.  pp.  378.  379. 


Inexperienced  men  sent  to  the 
islands. 


Il)id.,  p.  .'^,42. 


Assistant  Agent  A.  W.  Lavender,  in  his  Report 
for  1890,  says  : — 

"  The  Government  should  take  aHsolnte  control  of 
these  islands." 

Treasury  Agent  C".  J.  GofT  likewise  recom- 
mends— 

•'  Tliat  the  Department  take  the  entire  matter  of  pro- 
tecting these  rookeries  under  its  immediate  supervision, 
for  I  regard  any  other  system  of  ]-)rotection  dangerous 
to  the  future  of  all  interested." 

The  United  States'  Commissioners  make  the 
following  quaHfied  allusion  to  the  want  of  proper 
supervision  and  control  by  the  Government 
Agents  on'the  PribylofF  Islands :— - 

'•  In  addition  to  the  establishment  of  such  Regulations 
as  A\'ould  practically  suppress  pelagic  sealing,  it  is 
strongly  recommended  that  killing  on  the  islands  be 
subjected  to  somewhat  more  strict  and  competent 
supervision,  ^\llile  it  is  not  beHeved  that  any  serious 
consequences  have  resulted  from  looseness  in  this 
respect,  the  interests  involved  are  so  important,  and  in 
some  respects  so  complicated,  that  too  mucli  care  can- 
not be  given  to  the  selection  of  the  proper  persons  to  be 
intrusted  with  their  conservation.  The  practice  of 
frequent  changes  in  the  Government  Agents  is  deplor- 
able. They  should  be  so  familiar  through  association 
and  observation  with  the  appearance  of  the  various 
rookeries  as  to  be  the  first  to  notice  any  changes  which 
may  take  place." 

They  elsewhere  state  that,  in  1890,  the  Govern- 
ment Agents  sent  to  the  islands  were — 

'♦  new  men,  inexperienced  in  matters  relating  to  seal 
life." 


Absence  of  proper  instructions  to 
Government  Ae-ents. 


Captain  Brvant. 


This,  it  will  be  remembered,  was  at  a  time  when 
the  rookeries  were  specially  in  need  of  competent 
supervision. 

As  additional  evidence  of  the  general  want  of 
proper  control  on  the  part  of  the  Government,  it 
is  noteworthy  that  no  proper  instructions  appear 
to  have  been  issued  to  the  Government  Agents 
as  to  their  duties  on  the  islands.  Incidental 
proof  of  this  is  found  in  the  evidence  taken 
before  the  Congressional  Committee  of  1888. 

As  early  as  1871  an  allusion  to  the  same 
matter  is  found  in  a  letter  to  the  Secretary  of 
the  Treasury,  dated  at  St.  Paul  Island,  the  19th 
May  of  that  year,  where  Captain  Bryant,  the 
Government  Agent,  writes  : — . 
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"  In  the  absence  of  any  instructions  I  sliall  be  guided  H.  R.,  44th  Cong., 

,  .-n      ^  o.^^       K     J.        "    n  ^.^         '    '  1  st  SeSS  ,  Ex.   DoC. 

by  a  certined  copy  oi  the  xVct  ot  Longress,  authonzmg  ~^^  ^.^       t^Q 
the  lease,  and  the  conditions  of  tlie  lease,  as  given  me 
by  the  Company." 

Again,   in    the     case    of    Mr.    W.    B.    Taylor,  ]\Ii-.  w.  B.  Toylor. 

Assistant  Government  Agent  in  1881.  This 
gentleman  explains  that,  when  he  received  his 
appointment  as  Treasury  Agent,  he  was  Clerk 
of  the  Illinois  House  of  Eepresentatives.  He 
says : — 

"  I  did  not  kno^v  where  the  Seal  Islands  were  at  that  H.  R.,  50th  Cong, 
time  ;  neither  did  I  know  Avhat  my  duties  Avould  be.  jjg  q,.^  j^"^^  3383 
All  that  T  knew  was  that  I  should  proceed  at  once  to  p.  42. 
San  Francisco  to  take  the  A'-essel.     I  made  inquiry  as  to 
the  whereabouts  of  the  islands,  but  I  could  not  get  much 
satisfaction  anywhere  ....  I  lauded  on    St.  George 
Island  first  a  few  hours,  and  then  proceeded  to  St.  Paul 
Island,  and  without  any  positive  instructions  from  the 
Treasury  Department,  except  in  a  general  way  ....  I 
was  an  vVssistant  Agent,  but  I  was  not  aware  of  it  till  I 
o'ot  there.     I  discovered  that  I  Avas  to  be  the  Assistant 

Agent  alter  I  came  in  contact  with  Mr.  Otis A 

Report  which  I  made  will  explain,  perhaps,  rhe  reasons 
why  the  associations  with  Mr.  Otis  were  not  altogetlier 
agreeable  to  me." 

Thus  Mr.    T.    F.   Ilyan,  First  Assistant   Agent  Mr.  T.  F.  Ryan, 

on  St.  George  Island  from  1885  to  1887,  when 
asked  whether  he  had  any  instructions  from  the 
Treasury  Department,  replied  ; — 

"  No,  Sir;  I  had  none.  AYhen  I  left,  I  had  some  idea  Ibid.,  p.  2''.5. 
of  matters  up  there  and  asked  the  Secretary  about  in- 
structions, and  he  asked  me  to  Avrite  my  own  instruc- 
tions. I  did  not  do  so.  I  went  up  there  and  found  not 
a  scratch  of  a  pen  anywhere  except  a  record  from  day 
to  (lay,  merely  when  it  rained  and  when  the  sun  shone 
and  the  state  of  the  thermometer  and  things  of  that 
kind,  bat  as  to  the  government  of  the  people  there  was 
jiothing.     You  had  to  learn  for  yourself." 

So,   also,  Mr.    W.     Gavitt,    Assistant   Treasury  Mr.  W.  Gavitt. 

Agent  in  1888  and  1889,  states  that  he  was  sent 
to  the  islands  without  any  instructions  whatever 
from  the  Department. 

It  would  appear,  however,  that  in  some  cases 
the  Chief  Government  Agent  on  the  islands  was 
expected  to  instruct  the  Assistant  Agents,  for 
Mr.  G.  E.  Tingle  states  that  he  was  provided  with 
both  written  and  verbal  instructions  from  the 
Treasury  Department.  In  giving  evidence  before 
the   same   Committee  of   Con^xress,  the  followino- 
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?ndSefst^  ^'''"^■'    ^''''^'"^    throwing    further    liglit     on    tliis    point 


Report  No.  3883, 
pp.  274,  '27b. 


The  uatives  and  the  taking-  of  seals 
on  the  islands  ha^-e  been  under 
the  control  of  the  Company"? 
agents  throngliout. 


Mr.  H.  AV.  Elhott.  is 71^-74. 


H.  R..  oOth  Cong., 
2ud  Sess.,  Repoi-t 
Xo.  3883.  p.  138. 


H.  W.  Elliott,  in 
H.  R.,  44tli  Cong. 
1st  Sess..  Report 
Xo.  623.  p.  80. 


Ibid. 


Captam  Bryant,  1876. 


H.  R.,  4itli  Cong. 
1st  Sess..  Report 
Xo.  623,  p.  06. 


occurs 

^  "  Q.  Did  you  give  :\Ir.  Gavitt  [the  Assi.staut  Agent  on 
St.  George  Island]  instructions  Avhen  he  entered  upon 
his  duties?— J.  He  was  assigned  by  the  Department  to 
St.  George  Island,  and  1  ^vas  ordered  to  place  him 
there  and  instruct  him  in  his  duties.  I  instructed  him 
as  for  as  he  was  capable  of  receiving  instiuctions.  \vent 
ashore  witli  him.  and  showed  him  tlie  books  in  the 
office,  and  how  he  Avas  to  keep  them.  I  placed  a  copy 
oftheLawand  Executive  orders  in  tlu-  office  there, 
and  gave  him  instractions  as  to  tlio  discharge  of  liis 
duties." 

Whatever  the  tlieorelical  relations  may  have 
been  as  between  the  Government  officers  and  the 
natives,  it  is  evident  that  the  natives  themselves, 
as  well  as  the  handlinor  of  the  seals,  have  throufrh- 
out  been  in  practice  actually  under  the  control 
of  the  agents  of  tlie  Company.  The  .subjoined 
extracts  have  special  bearing  on  the  Jast-mentioned 
subject  : — 

Mr.  H  AV.  Elliott  says  : — 

•'  The  natives  and  the  Company  are  jointly  interested 
in  getting  the  very  best  skins,  and  getting  them  as 
quickly  as  possible.  ...  On  the  morning  of  a  kilhna' 
day  the  Company's  agent  gets  up  at  the  break  of  day 
and  goes  out  ^^^th  his  party." 

And  says,  further  : — 

••  When  the  sealing  season  opens  the  men  get 
together,  and  the  chief  goes  to  the  Company's  agent  on 
a  certam  morning  and  asks  if  he  is  ready  to  go  to  work 
The  Company's  agent  .^ays :  '  Yes ;  in  your  judgment 
go  ahead.' " 

And  again  says  : — 

'•  The  habit  of  the  Company  is  to  inform  the  chiefs  or 
foremen  of  the  natives,  everv  raornino-  durino-  the 
working  season,  of  their  desire  for  a  certain  number 
and  certain  kind  of  skins.  These  men  go  to  the 
natives,  and  arouse  them  from  their  slumbers." 

Captain  Charles  Bryant,  who  was  on  the 
Pribyloff  Islands  as  a  Special  Agent,  from  1870 
to  1877,  Ijsfore  the  Congressional  Committee  in 
1876,  in  answer  to  the  question — 

-Who  has  the  chrectiou  of  the  natives  in  tlieir  work, 
the  agent  of  the  Company  ?  " 

said : — 

"Xo;  their  chiefs.  In  kilKng  the  seals  the  a->oiit  of 
the  Company  chrects  the  chief,  saying  to  him  tliat  a  • 
wants  him  to  go  ahead  and  kill  seals  as  ftist  as  he  can. 


[249] 
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.  .  .  When  the  seals  arc  on  the  ground  the  agent  ot 
the  Alaska  Commercial  Company  stands  by  the  herd 
while  they  are  being  killed,  and,  after  the  chiefs  have 
selected  such  seals  as  they  consider  prime,  they  ask  the 
agent  of  the  Company  if  there  are  any  more  in  that  lot 
which  he  wants.  If  he  chooses  any  of  the  others,  they 
kill  them." 

Mr.  Jacob  Moulton,  Special  Treasury  Agent 
at  the  Seal  Islands  from  1877  to  1885,  reports 
that — 

'•  the  agents  of  the  Company  have  the  kiUing  in  charge.   H.  R.,  50th  Cong., 
The  killing  is  done  by  the  natives,  and  the  agents  have  "^^  ysss'p.  251. 
chara:e  necessarily." 

Mr.  \y.  B.  Taylor  was  a  Special  Agent  of  the 
Treasury  Department  on  St.  George  Island  in 
1881,  and  says  of  the  natives  : — 

"  These  people  arc   absolutely  in   their   [the    Com-  ibitl.,  p.  .V2. 
pany's]    charge,  that  is,  in  regard  to    their    (;are    and 
comfort." 

Mr.  H.  A.  Gliddeu,  a  Special  Agent  of  the 
Treasury  Department  at  the  Pribyloff  Islands 
from  1882  to  1885,  in  answer  to  the  question — 

"And  then  at  the  kiUing-ground  who  superintends   H.  R.,  50th  Cong., 
the  selection  of  those  to  be  killed?"  ^^  3883  n  20 


Mr.  J.  Moulton.  1877-85. 


:^Ir.  Tavlor,  1881. 


Mr.  Glidden.  1882-85. 


"  They   are    there   huddled  up,  and  then    they    are   H.  W.  Elliott,  in 

separated,  about  fiftv  at  a  time— coralled  as  it  were —  H  R.,  4-4th  Cong. 

'  "  ,  .  1st  Sess.,  Report 

and  the  Superintendent  of  that  [the  separating]  is  one   x,^  (V23.  p.  20. 

of  the  employe.s  of  the  Company." 

One  of  the  witnesses  quoted  in  (he  Case  of  the 
United  States,  Mr.  H.  N.  Clark,  gives  the  follow- 
ing evidence,  from  which  it  clearh'  appears  that 
he,  as  a  Company's  officer,  was  personally  in 
charse  of  the  sealing  and  natives  conductino 
it  :— 

"  From  1884  to  188i\  inclusive,  I  was  in  the  employ  United  States' 

of  tlie  .\laska  Commercial  Company  of  San  Francisco,   Case,  p.  I4h ; 

^      '^  Appendix,  vol.  ii. 

on   St.    George  Island,  Alaska,  engaged  through  each  ^,p  15^^^  i-,9_ 

sealing  season  as  boss  of  a  gang  of  seal-hunters,  and  in 

the  winter,  excepting  that  of  1886  and  1887,  as  teacher 

and  storekeeper  on  the  island.     ISly  work  as  the  leader 

of  the  sealing  gang  gave  me  as  perfect  opportunity  as 

could  be  had  for  studying  the  habits  and  peculiarities 

of  the  seal  and  determining  the  best  manner  of  caring 

for  them." 


.Mr.  Clark,  1884-89. 


Mr.   Macoun,  also,  reports   that  all  work  con- 
nected with  the  choice  of  hauling-grounds  from 


i-iso>l 


The    Company's    agents  .exercise, 
similar  control  of  killing  in  18i*5f. 


287 


Appeudix,  \o].  i. 


whicli  seals  sliould  be  driven,  the  drivino-  of  the 
seals  to  the  killiiig-groimd,  and  the  selection 
there  of  those  that  were  to  be  killed,  was  done 
by  the  agents  of  the  Company,  or  the  natives 
acting  nnder  their  instructions,  during  the  season 
of  1892,  when  he  was  on  the  islands. 


[249] 
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CHAPTEE  XYJ. 


Management  of  the  PrihyJoff  Islands  by  Russia  and 
1)1/  the  United  States— {coi\\.\Vi\\Q(\). 


Inadequacy  of  Protection  :  Raids. 


The  Uxitl;!*  States"  Contentions. 

(1.)   United  States'  Case,  p.  174  — 

"  Raids  upon  clie  rookeries,  or  the  unlawful  killing  of 
seals  on  the  islands  by  unauthorized  persons,  though 
injurious  to  seal  life,  have  phi_ycd  no  important  part  in 
tlie  history  of  the  rookeries,  and  the  few  thousand  skins 
thus  secured  never  affected  the  number  of  the  seal 
herd  to  any  extent." 

(2.)  United  States'  Case,  pp.  174,  175— 

"  The  '  raid  theory,'  therefore,  may  be  dismissed  as  un- 
worthy .  .  .  .'of  serious  consideration  .  .  .  .  If  other 
raids  had  taken  place  besides  these,  the  fact  would 
hare  certainly  been  known  on  the  islands." 

(3.)  United  States'  Case,  p.  175— 

"  A  further  evidence  of  the  infrequency  of  such  marauding 
is  further  shown  by  the  affidavit  of  Mr.  Max  Heil- 
bronner,  Secretary  of  the  Alaska  Commercial  Com- 
pany, as  compiled  from  the  records  of  said  Company, 
and' the  statement  compiled  by  the  Treasury  Depart- 
ment from  the  reports  of  their  agents  during  Ameri- 
can occupation,  there  being  but  sixteen  such  invasions 
reported.  If  other  raids  had  taken  place  besides  these, 
the  fact  would  have  certainly  have  been  seen  on  the 
breeding-grounds  in  the  shape  of  dead  carcasses  of 
pups  and  other  seals." 

Summary  of  British  Retly. 

The  protection  of  the  Pribyloff  Islands  against  the  operations 
of  '•  raiders,"  unlawfully  killing  seals  upon  the  islands, 
has  been  inadequate,  if  not  wholly  inefficient ;  and  the 
consequent  damage  to  seal  life  upon  these  islands  has 
been  very  great. 

The  Reports  of  Agents,  whether  those  of  the  Government  or 
the  Company  leasing  the  i.slands,  are  practically  unani- 
7nous  to  thi's  effect.  Though  vessels  were  known,  at 
least  as  e  irly  as  1873,  to  be  engaged  in  raids,  no 
(Jovernmcnt  vessel  was  sent  to  protect  the  islands  from 
raids  till  1877  ;  and,  thereafter,  as  lately  as  1888, it  is 
shown  that  a  single  vessel  was  charged  with  the  whole 
patrol  duty  in  Behring  Sea,  and  that  this  vessel  spent 
most  of  the  time  hundrtds  of  miles  to  the  north  of  the 
Pribyloff"  Islands,  looking  after  the  whaling  interests. 

The  Pribyloff  Islands  have  throughout  been  utterly  defence- 
less, and  Captain  Abbey,  IJ.S  R.M.,  reported  in  1886 
that  twenty  n\cn  raighr  carry  away  the  whole  catch  of 
seaLskins  from  the  islands,  and  similar  evidence  exists 
of  the  inadequate  protection  of  the  rookeries  up  to  the 
year  1892. 

Tl-.e  (h'feclive  knowledge  as  to  llie  lumibLH-  ar.d  character  of 
such  "raids""  ]iof-;sessed  by  t'o  Company  leasing  the 
islands  and  bv  the  (lovornmcut  of  the  United  States, 
in  itself  affords  proof  of  the  iusuili:'iency  Cif  protection. 


■I 
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All  aiithuvities  coucin-  in  eliarac- 
tevizing  protection  of  Pribyloff 
Islands  ii.s  inofiic-icnt. 


Eailv  instances  of  sncccssful  raidina; 
inider  L'nilcd  States'  mauage- 
nient. 


United  States' 
Case,  p.  138 
et  seq. 


Diffieulty  in  indacing  United  States' 
Clovernnient  to  send  revenue- 
cutter  for  protection. 


In  the  Case  of  the  United  States,  it  is  attempted 
to  minimise  the  frequenc\-  of  raids  Avitli  tlieir 
attendant  consequences  on  the  PribylofT  Islands- 
Statements  are  further  quoted  in  support  of  the 
assertions  that  raiding  must  be  so  difficult,  and  the 
chances  of  detection  so  many,  that  it  is  necessarily 
very  seldom  practised. 

The  contention  thus  advanced  forms  part  of  a 
general  defence  of  the  methods  employed  on  the 
Pribyloff  Islands,  which  is  made  the  preliminary 
to  the  assertion  that  the  killino-  of  seals  at  sea  is 
the  sole  cause  of  the  decrease  in  numbers  observed 
on  the  islands. 

It  requires,  however,  only  a  reference  to  the 
various  official  Eeports  of  the  United  States 
Government  to  find,  that  however  diverse  the 
opinions  expressed  by  those  who  have  held  official 
positions  on  the  Pribyloff  Islands,  whether  under 
the  Government  or  under  the  Company,  they  are 
almost  completely  in  accord  in  stating  that  the 
measures  taken  to  protect  the  islands  have  been 
insufficient  from  first  to  last.  In  a  large  proportion 
of  these  Eeports,  and  in  evidence  given  at  various 
times,  this  insufficiency  of  protection  has  in  fact  been 
a  chief  subject  of  complahit.  To  substantiate  this 
statement  a  few  particulars  will  be  given,  and  some 
specific  complaints  from  among  many  cited. 

The  excessive  slaufrhter  of  seals  on  the  PribvlofT 
islands  by  men  who  were  virtually  raiders  in  18G8, 
is  elsewhere  alluded  to.  Numerous  vessels  are 
known  to  have  eniza^ed  in  raidinsr  these  islands  as 
earlv  as  1873,  some  vears  after  the  date  at  which, 
according  to  the  United  States'  Case,  efficient 
possession  and  control  of  the  islands  had  become 
assured, 

Mr.  H.  W.  Elliott  may  be  quoted  as  authority 
on  this  point,  and  to  establish  the  fact  that  not 
until  1877,  and  then  onlv  as  the  result  of  his  own 
persistent  endeavours  to  that  end  during  four  years, 
was  a  revenue-cutter  detailed  for  the  purpose  of 
oivincr  a  certain  measure  of  protection  to  the 
rookeries  as  against  these  raiders. 

Mr.  Elliott's  statements  are  contained  in  his 
official  Peport,  published  by  the  Government,  and 
are  as  follows  : — 


United  States' 
Census  Report, 
pp.  1G7,  168. 


'•Early  in  18 To  it  became  well  known  on  the  Pacific 
coast  that  the  officers  of  the  law  on  the  .^eal  islands  had 
no  means  of  enforcing  the  Regulations  protecting  the 
seal  hfe  on  the  same  or  in  Avaters  adjacent;  hence,  a 
number  of  small  craft,  fitted  out  at  San  Francisco  and 
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contiguous  purts,  which  cleared,  for  the  North-west 
coast  aucl  the  i\leutian  Islands  on  '  fishing  ventures ' ; 
but,  in  reality,  these  vessels  proceeded  directly  to  the 
Avaters  and  rocks  adjacent  to  the  seal  islands,  Avhere,  in 
plain  sight  of  the  village  on  cither  islet,  they  shot  tlie 
swiinniing  seals  Avith  assumed  indifference  and  great 
aff'ectation  of  legality  I 

*'  In  order,  therefore,  that  this  plain  violation  of  hnv 
-and  its  disastrous  consecpiences  should  be  effectually 
punished,  and  evaded,  I  published,  and  personally  urged 
in  1874-77  the  urgent  need  and  great  propriety  of 
enabling  the  responsible  Agents  of  the  Government  on 
the  Pribyloff  Islands,  to  enforce  the  law  cs  well  physi- 
cally as  it  could  be  done  theoretically  ;  and  pointed 
clearlvthen  to  the  advantage  and  effect  which  a  revenue 
marine  cutter  would  have  emploj'cd  for  this  purpose. 
By  repeated  and  uijtiring  appearance  before  the  Com- 
mittee on  Appropriations  in  the  House  and  Senate,  I 
finally  secured  the  legal  authority  and  the  money  for 
the  object  in  view.  And  the  late  Captain  Bailey,  in  the 
'  Richard  Rush,'  made  the  first  cruize  in  the  season  of 
1877,  that  had  been  properly  ordered  and  sustained  by 
the  Government  toward  the  direct  protection  of  the  seal 
islands  and  its  valuable  property  thereon  since  1869." 

Mr.  W.  B.  Taylor,  Assistant  Government  Agent 
on  the  Pribyloff  Islands  in  1881,  says  : — 


No  such  piTitection  till  1^77, 


Agent  W.  B.  Taylor  on   powerless- 
ness  to  protect  in  1881. 


"  These  vessels  will  take  occasion  to  hang  around  the   H.  R.,  50th  Cong., 
islands,  and  when  there  is  a   heavy  fog  to   go   on  the   \^^  3883      ^^°^ 

rookeries  very  often The  Government  Agents  pp.  .54—58. 

there  are  iitterly  powerless  to  prevent  the  killing  of  seal 
or  to  protect  them  in  any  Avay." 

And,  further,  in  speaking  of  the  single  revenue- 
cutter,  says  : — 

••  They  never  happen  to  bo  there  when  needed,  and  as 
far  as  their  rendering  any  service  whatever  is  concerned, 
they  were  practically  useless  so  far  as  the  Seal  Islands 
Avere  concerned.  That  has  been  the  experience,  I 
believe,  of  all  who  haA-e  been  there." 


The  same  oentleman  further  savs  : — 

'•A  man  that  was  desperate  enough  to  take  chances.  Ibid.,  p.  G4. 
and  knew  the  situation,  I  do  not  think  it  Avould  be  at 
all  a  difficult  job  to   load   a  schooner.     If  I   wanted  to 
make  an  outlaw  of  myself  I  could  take  all  the   skins  I 
wanted,  and  not  haA'e  any  trouble  at  all." 

Mr.  Louis  Kinnuel,  Assistant  Treasury  Agent  on 
&t.  Georjre  Island  from  May  1882  to  Auorust  1883, 
after  de^cribiri?  a  raid,  says  : — 

"  It  [seal  life]  ought  toi  be  nuyvfi  pr<»tected  by  having  Ibid.,  p.  271. 
revenue-cutters.      At    that    time   there    was    only  one 
rcA'enue-cuttcr,  only  there  once  a-ycar." 
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Ai^viit  }f.  A.  (rliJilL-u  eomplaiii«  of  ^i'-     H.    A.    Gliddeii,     Government    Agent     in 

raids  in  1882-S:).  charoe  of  the  Piibylofi" Islands  from  1882  to  1885, 

^/■/q  ""^^^ij^^"?'     in  iiivi  no- evidence   before  the  Concrressional  Com- 

No.  3888,  niittee  on  the  Fnr-seal  Fisheries  of  Ahiska,  states 

pp  '>6-''8 

^^'~    "  '  that    to    watch    maranders,    i.e.,    trading    vessels 

bnyino-  or  stealinjx  skins  on  the  mainland  or  coast 

alono-  the  Alentian  Islands,  was  more  tronble  than 

anything    else.     Glidden    further    says    that    no 

revenue-cutter  was  kept   at   the  islands  in    these 

years,   thoash    in   every    Eeport   he  made   he  re- 

commended  that  this  should  be  done. 

.\iront  Wardman  iH)wovless  in  1883.  'Mv.  Wardman,  Assistant  Government  A.o-ent  on 

Ibid.,  pp.  34,  35,       gt    George,  in  1883,  was  absolutely  without  any 

means  of  dealinjz  with  or  seiz'no'  a  sealing-vessel 
boarded  by  him  when  at  anchor  there.  He  further 
speaks  directly  in  his  evidence  of  the  inefficiency  of 
the  protection,  and  the  fact  that  the  revenue-cutter 
was  often  away  from  the  islands  at  the  ver}-  time 
she  was  required  there. 


Agent  Ryan  on  hiefficieut  protection  Mr.  T.  F.  Piyan,  Assistant  Government  Agent  on 

"'  ^^^''-  St.  George  Island  from  1885   to   1887,  states  that 

Ibid.,  pp.  211,  212.  ,      ,      T  -lie  IT-  -1 

lie  had  a  great  deal  oi   trouble  ni  protectnig  the 

rookeries  from  parties  landing  on  them.  He  com- 
plains of  the  inefficiency  of  the  service  of  protection 
by  the  revenue-cutters,  but  believes  that  one 
vessel  properly  managed  would  serve  to  protect 
the  islands. 

Mr.  T.   Morgan,  agent  of  the  Com-  i^j;,._    t_    y.    Moriran,     an    ao-ent   of   the   Alaska 

pan  v.  1888.  -  "  . 

J,  .^     ^  ,,,  Commercial  Company,    with    long    experience   ot 

the  rribyloQ'  Islands,    in    giving   evidence    before 

the  Connnittee  of  Cor.gi-ess  in  1888,  speak  of  raids 

upon  the  rookei'ics  in   several  seasons,  and  slates 

that    by    taking    advantage    of    circumstances    it 

would  not    lie   difficult    to    load  a   scliooner  Avitli 

skins  there. 


Mr.  <r.  A.  WiHianis,  manager  of  the  Mr.    G.    A.    Willianr-.    one  of  the  managers  of 

Company,  188S.        ^  ^  ^1^^  Alaska  Commercial   Company,  also,   in    1888. 

Ibid ,  p.  103.  -  .  .  1     1    .       .1        1-.  -1 

states  that  the  proteciioa  accorded  to    the    1  nby- 

loff  Islands  was   iiisufficient :   that    tliei-e  had  been 

increased      depredations       amiually      upon      the 

rookeries;     and     that     the     revenue-cutter    was 

frequently  absent  during  the  greater   part    of  the 

sealing  season. 

Agent  G.  R.  Tingle,  188.3-8it.  ^I,.    r^    n    Tin'^le,   Government    Agent  on    the 

Pribyloff  Islands  from  1885   to    1899,  before  the 
Committee  of  Congress,  in  1 888,  said  : — 

Ibid.,  p.  104.  "  When  I  took  charge  of  the  island.s  they  were  jiracti- 

cally  without  protection.      The   Government  had  one 
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cutter  to  cruize  iu  Bering  Sea  and  tLe  Arctic  Ocean. 
She  merely  called  at  the  fur-seal  islands,  took  a  look 
at  us,  cruized  round  us  and  then  went  on  up  to  the 
Arctic,  remaining  there  all  siunmer  and  then  came  down 
iu  the  fall,  calling  at  the  seal  islands,  took  another  look 
at  us  and  then  left  for  San  Francisco." 

Captain    Charles   A.   Abbey    was,    in    188G,    in  Captain  Abbey  on  inelHcient 

command    of   tlie    United    States'    revenue-cutter  protection. 

'•Corwin"  He  was  engaged  that  year  in  pro- 
tect in<T  the  seal  rookeries,  and  says  : — 

"  There  is  no  reason  whv  the  catch  at  the  seal  islands    H.  E.,  oOth  Cong., 

1        '-p  1      1     •     T  14.         T    2n<i  Sess.,  Report 

cannot  be  stolen  any  day,  it  anybody  is  disposed  to.     i    ^.^  gggg  pp.  248, 

believe  I  could  take  a  vessel  with  twenty  good  men  and    240. 
e-o  there  and  steal  tl.e  whole  catch  and  go  away  with 
it.     There  is  more  than  a  million  dollars'  worth  of  seal- 
skins at  the  mercy  of  any  marauder,  and  has  been  for 
rears." 

v' 

In  a  paper   read  before   the  Biological  Society  :Mr.  AV.  ralmer.  LSDo. 

in  Washincrton.  M;-.  W.  Palmer,  as  the  result  of 
his  investigations  in  1890  on  the  Pribylcff 
Islands,  speaks  as  follows  regarding  the  inefficiency 
of  the  protection  accorded  to  these  islands  : — 

"  Sealers  have  no  doubt  about  the  fate  that  would  be  ';  Forest  and 
their  lot  if  caught  poaching  on  the  Commander  Islands,  *q^^^^^|.  29.  i89i. 
or  within  3  miles  of  their  shores,  and  accordingly  have 
given  them  a  Avide  berth,  but  they  have  heretofore  done 
as  they  pleased  about  the  Pribyloff  Islands,  and  even  on 
the  rookeries.  In  the  absence  of  the  revenue-cutters 
the  islands  are  utterly  defenceless,  and  liable  at  any 
time  to  be  raided." 

In  an   official  Eeport,  dated   the   24th   October,  ^^gcnt  A.  VV.  Lavender  in  1890. 

1890,  and  written  from  St.  George  Island, 
Assistant  Agent  A.  W.  Lavender  writes  as  follows 
respecting  the  inadequate  means  available  for  pro- 
■tectins  the  rookeries  : — 


"I  have  again  to   request   you   to    do   your  best  to   British  Ca.se, 

obtain    arms    and    ammunition  for   these  islands,   and   ^^|ll-*^."  ,^' 7  .  '  "'' 

.  United  btates 

hope  that  you  will  be  able  to  secure  them,  lor  without    Xo.  2  (1891),'"  p.  -50. 

them   the   rookeries    cannot  be  protected    iu  a  proper   United  States' 

manner.    The  old  rifles  that  answered  for  the  protection   9jj(j'gpss    j]^      *' 

of  the  rookeries  belong  to  the  natives,  and  are  of  but   Doc.  49,  p.  .33. 

little  use.     In  addition  to  the  five  rifles   owned  by  th^ 

natives,  the  Company  has  found  small  Colt's  rifles  and 

one  large  Sharp's,  with  very  litde  ammunition  for  any 

.of  them." 

After  quoUiig   much   evidence   respectino-  raids,  Kemarks  on  inadequate  i.rotection 

._   .  .  .    ^  .     .  .  ""  by  British  Commissioners, 

the  British  Commissioners  write  : — 

"  It  Avill   thus  be  seen  that  raifhng  on  the  Pribyloft'  British  Commis- 

.    ,  .  ,  ,  '.  sioners  Report. 

Islands  has  been  carried  on  persistently  at  least  since   paras.,  76L  7(.!.'). 

ISGS,  and  that   from    t!:at    date   the   authorities   have 
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Bfilish  Cummis- 
Kioncfs'  Report, 


Great  injiivv  (jAii-sed  hj  raids. 

Ibkl.,  para.  762. 


Sco  also  United 
.States'   Case 
Appendix,  \i>l.  ii, 
]).  217 


Ab^j^iiee  ni'  proper  prcfa.utions  in 
1K02. 


Appendix,  vol.  i, 
pp.  ]'>.],  loJ. 


known  of  the  raids,,  and  from  the  earliest  time  urgently 

demanded   precautions  in  prevention In  short, 

under  present  regulations  and  arrangements,  there  is  no 
difficulty  or  danger  whatever  to  vessels  raiding  along 
shore  any  night,  or  in  any  of  the  frequent  fogs  at 
several  of  the  best  rookeries,  except  when  a  revenue- 
cruizer  chances  to  be  close  by,  an  occasional  occurrence 
well  known  to  every  marauding  schooner," 

The  British  Commissioners  add : — 

"  It  may  be  pointed  out  that  in  no  case  yet  lias  it 
been  shown  or  proven  that  any  British  vessel  ever 
engaged  in  raiding  on  the  PribylofF  Islands." 

They  further  allude  to  the  very  injurious  results 
of  raiding,  writing  : — 

'•  It  is  by  far  the  most  destructive  form  of  sealing, 
combining  all  the  disadvantages  and  none  of  the 
advantages  of  the  other  forms.  The  kiUing  is  chiefly 
of  breeding  females,  as  the  raiders  cannot  penetrate  far 
enough  inland  to  obtain  the  young  bachelors  or  imma- 
ture female  seals.  Thus,  the  skins  they  obtain  are  those 
of  females,  which  are  either  still  with  pups  or  are  suck- 
ling their  young.  Moreover,  the  process  impHes  disturb- 
ance of  the  breeding  rookeries,  the  scaring  of  the  seals 
during  their  breeding  time,  male,  female,  and  young, 
and  the  stampeding  of  whole  rookeries,  whereby,  with- 
out doubt,  there  ensues  that  great  killing  of  helpless^ 
pups  which  we  have  already  reported  we  observed  in 
certain    rookeries." 

That  the  protection  from  raids  has  not  been 
materially  improved  even  in  1892  is  shown  by 
the  fact  mentioned  by  Mr.  Maconn,  that  there 
•were  no  guards  stationed  at  rookeries  on  St.  Paul 
Island  except  at  North-east  Point,  and  that  after 
the  middle  of  August  the  telephone  line  connect- 
ing this  place  with  the  village  was  continuously 
out  of  order.  The  only  rookery  on  St.  George 
Island  on  which  there  was  a  guard  was  Zapadnie, 
and  there  the  guard  consisted  of  an  i\leut  man 
and  a  boy. 


1  wo  listji  of  irti-Js  in  U'nJted  St-iitcs' 
Case  do  not  oorrcspottd,  and  both 
are  inoomplct-f'. 


United  States' 
Case,  Appendix, 


The  Statistics  furnished  in  the  Case  of  the 
United  States  on  this  subject  comprise  lists 
compiled  by  the  United  States'  Treasury  Depart- 
ment and  by  Mr.  M.  Heilbronner,  Secretary  of 
^he  Alaska  Commercial  Company.  It  so  happens,, 
vol.  i,  p.  519 ;  and    however,  that  these  lists  in  themselves   aflbrd  an 

Appendix,  vol.  ii,  .     ,  «      ,  t       i         •  r     i. 

p. -jf).  excellent    index    of    the    exceedmgly    miperlect 

knowledge  of  both  the  Government  and  tlie^ 
Company  as  to  the  actual  frequency  of  raids  upon 
the  islands.  The  Treasury  Lepartment  list 
records  eleven  raids  only,  between  1874  and 
[249]  2  Q 
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1889,    botli    years    inclusive;    while    the    Com- 
pany's list  shows  no  more  than  six  raids  in  the 
same  period,  and  one  of  these  is  not  enumerated 
in  the  Treasury  list.     The  list    of  detected  raids 
here   subjoined  shows  about  thirty  in   the  same 
years,   of   which  fifteen   are  recorded  in  various 
official   Reports    to    the   United   States'   Govern- 
ment. ,      '     ^    A 
The   following    list,  however,   merely  includes 

known  raids  since  1874  : — 

1874 -Raid  of  "Cygnet"  on  Otter  Island,  30th 
August,  1874.-(Wm.  J.  Mclntyre,  H.  R.,  Ex.  Doc.  No. 
^3,  44tli  Congress,  1st  Session,  p.  129.) 

Raid  of  "  Cygnet "  on  St.  George  Island,  1st  Septem- 
ber, 1874.-(Wm.  J.  Mclntyre,  H.  R.,  Ex.  Doc.  No.  83, 
44th  Congress,  1st  Session,  p.  125.) 

1875  — "  San  Diego  "  raided  Otter  Island  in  1875  and 
took  1,600  skins.-(United  States'  Case,  vol.  i,  p.  519.) 
..  Cygnet  "  raided  St.  George  Island,  1875.-(Report 
of  British  Commissioners.) 

1870— "Cygnet "and''  Ocean  Spray"  raided  Otter 
Island  2ist  *June,  1876.-(Report  of  British  Coinmis- 
sioners.) 

1877— In  1877  the  "Industry"  is  recorded  to  have 
touched  at  St.  George  Island  for  the  purpose  of  taking 
seals.  (Report  upon  Alaska  and  its  people.  Bailey, 
p.  13.) 

1880  -Great  East  Rookery,  St.  George  Island,  raided 
1880.-(Webster  in  Report  of  British  Commissioners, 
paragraph  742.) 

1881.— Otter  Island  raided  between  April  and  August 
1881  [Taylor  reached  island  in  April  and  left  m 
August.]-(W.  B.  Taylor  in  H.  R.  Report  No.  3883,  50th 
Congi-ess,  2nd  Session,  pp.  54,  109.) 

St  George  Island  raided  the  1st  September,  1881.— 
(George  Wardman  in  H.  R.  Report  No.  3883,  50th  Con- 
gi-ess,  2nd  Session,  p.  39.) 

*'  Otter  "  raided  St.  George  Island  in  October  1831.— 
<Appendix  to  Case  of  the  United  States,  vol.  i,  p.  519, 
iind  vol.  ii,  p.  29.) 

1882.-East  Rookery,  St.  George,  raided  in  1882.- 
(Louis  Kimmel,  H.  R.  Report  No.  3883,  50th  Congress, 
2nd  Session,  p.  271.) 

Captain  Folger  says,  in  his  affidavit,  that  the  schooner   Appendix,  vol.  ii. 
be  commanded  and  another  anchored  off  St.  Paul  Island  I  •      ' 
from  June  imtil  September,  running  in  and  raiding  the 
rookeries  whenever  the  weather  permitted.     These  ves- 
sels were  probably  those  referred  to  by  Captain  Miner 
when  he  says  :  "  I  have  frequently  heard  of  raids  being  ibid.,  p.  73. 
made  on  the  Pribyloff  Islands.     In  1881  or  1882  two 


List  of  actuallv  recorded  raids  from 
1874tol89l. 
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schooners  ancliored  to  the  northward  of  St.  Paul  for 
nearly  the  whole  summer.  They  were  the  'Otter'  and 
'Alexander,'  vessels  owned  by  Liebes  and  Co.  The 
captains  of  their  vessels  told  me  so  themselves." 

1883. — Schooner  boarded  off  St.  George  Island  the 
10th  October,  1883  ;  300  skins  Avere  on  board.— (George 
AVardman,  H.  R.  Report  Xo.  3883,  oOth  Congress,  2nd 
Session,  p.  34.) 

Vessel  loaded  Avith  seals  captured  at  St,  George 
Island  while  the  crew  were  ashore.— (Ghdden  [1882- 
1884].  H.  R.  Report  No.  3883,  50th  Congress,  2nd  Ses- 
sion, p.  28.) 

1884.— "Adele"  seized  in  1884,  when  raiding  a 
rookery.— (United  States'  Case,  vol.  ii,  p.  519.) 

Raid  on  Zapadnie  Rookery,  St.  George  Island,  the 
10th  October,  1884.— (Appendix  to  Case  of  United 
States,  vol.  ii,  p.  29.) 

1885. — In  1885,  Webster  found  that  men  had  camped 
ashore  at  St.  George  Island.— (Report  of  British 
Behring  Sea  Commissioners,  paragraph  751.) 

June  1885,  500  seals  were  killed  before  vessel  de- 
tected.— (Appendix  to  Case  of  the  United  States,  vol.  i, 
p.  519.) 

In  1885,  three  schooners  were  captured  at  Otter 
Island  :  one,  the  "  Adele,"  by  Webster,  Lieut.  Lutze,  and 
two  men. — (Report  of  British  Behring  Sea  Commis- 
sionej-s,  paragraph  751.) 

Starry  Arteel  Rookery,  St.  George  Island,  raided,  and 
600  seals  killed  "several  years  ago." — (Morgan,  H.  R. 
Report  Xo,  3883,  50th  CongTess,  2nd  Session,  p.  G4.) 

20th  July,  1885,  600  or  700  seals  were  killed  on  St. 
George  Island. — (Appendix  to  the  Case  of  the  United 
States,  vol.  i,  p.  519.) 

20th  July,  1885,  500  pups  and  500  females  killed  on 
St.  George  Island. — (Appendix  to  the  Case  of  the  United 
States,  vol.  ii,  p.  29.)  [This  probably  refers  to  same  raid 
as  two  first  preceding  references.] 

Raid  on  St.  George  Island  in  1885  or  1886;  112  seal- 
skins found  by  T.  F.  Ryan.— (H.  R.  Report  No.  3883, 
50th  Congress,  2nd  Session,  p.  212.) 

At  Starry  Arteel,  a  raid  was  made  the  22nd  July, 
1885  ;  120  seals  and  200  pupa  were  killed. — (Appendix 
to  Case  of  United  States,  vol.  ii,  p.  29.) 

1886.— Attempted  raid  on  St.  George  Island  1886. — - 
(Tingle  in  H.  R.  Report  No.  3883,  50th  Congress,  2nd 
Session,  p.  174 ) 

In  1886.  Morgan  found  carcasses  of  800  female  seals 
on  shore. — (Report  of  British  Commissioners,  paragraph 
752.) 

Raid  on  St.  George  Island,  8th  August,  1886.  — (Aj^- 
pendix  to  Case  of  the  United  States,  vol.  i,  p.  519.) 
[2491  2  Q  2 
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"San  Diego"  captured  in  1886  with  574  skins  on 
board,  as  well  as  clubs,  pup  skins,  &c,  proving  raid.— 

(Tingle  in  H.  R  Report  No.  3883,  50tli  Congress,  2nd  J 

Session,  p.  175.)  \ 

"Look-Out"  raided  Seal  Islands  in  1886  and  1887.— 
(Report  of  British  Commissioners,  paragraph  752.) 

Raid  in  autumn  of  1886  or  1887  [not  the  one  noted 
,,bove].-(Morgan  in  H.  R.  Report  No.  3883,  50th  Con- 
gress, 2nd  Session,  p.  90.) 

1^87.— In  1887,  schooner  was  seen  shooting  seals  in 
water  North-east  Point,  18th,  21st,  and  25th  July.— 
(Report  of  British  Commissioners,  paragraph  753.) 

1887.—"  Angel  Dolly  "  captured  near  Otter  Island  the 
28th  July,  lasl— (H.'r.  Report  No.  3883,  50th  Con- 
gress, 2nd  Session,  p.  332.) 

Steam-schooner  shot  at  from  North-east  Point,  4tU 
^\ugust,  1887.      Seized  by  "Rush,"  and  proved  to  be 
"Kate   and  Anna."— (Report  of  British  Commissioners, 
paragraph  753.) 

Starry  Arteel  Rookery,  St.  George  Island,  raided  in 
August,  1887.  Signs  found  by  Webster.— (Report  of 
British  Commissioners,  paragraph  753.)     • 

Raid  on  Reef  Rookeries,  St.  Paul  Island,  1887.  4,300 
seals  taken.— (Tingle  in  H.  R.  Report  No.  3883,  50th 
Congress,  2nd  Session,  p.  166.) 

In  1887,  Webster  heard  boats  shooting  close  to  shore. 
—(Report  of  British  Commissioners,  paragraph  753.) 

s     •♦Angel  Dolly"  raided  St.   George  Island  in  July, 
1887.— (Appendix  to  Case  of  the  United  States,  vol.  i,  p. 

519.) 

1888.— In  1883,  schooner  anchored  at  South-west  Bay 
and  sent  boats  ashore.— (Report  of  British  Commis- 
sioners, paragraph  754.  United  States'  Case,  Appendix, 
vol.  i,  p.  520.) 

1889.— In   1889  the  "Angel  Dolly,"    '•  Allie  Algar, 
■tind  other  vessels  raided  St.  George.-(Report  of  British 
Coinmissioners,  paragraph  755.) 

■   Raid    on    St.    George    Island   in  September,  1889.— 
(Appendix  to   Cas3  of  the  United  States,  vol.  i,  p.  520, 
and  vol.  ii,  p.  2y.) 
The  "Edward  Webster"  raid  on  St.  George  Island  in   Miners  evidence, 

•       .    ^^  r  xl  •     1  •       ^^U'"  Appendix,  vol.  51. 

1889.     "  The  captam  told  me  of  this  hunselt.  ^^j'^ 

1890.— Vessels  reported  killing  seals  near  shore  in 
Au'nist,  1890.— (Report  of  British  Commissioners, para- 
o-raph  756.     United  States'  Case,  vol.  i,  p.  520.) 

•■■  September   15,    1890.— Six  boats'    crews   landed   at 
l|  Zapadnie,  ard  killed  about  180  seals.— (Appendix  to 

Case  (.f  the  United  States,  vol.  i,  p.  520.) 
'if  Kovtmbcr,    1890.— "  Adele"  raided  seal  rookeries.— 

!  (Appendix  to  Case  of  the  United  States,  vol.  i,  p.  520.) 

t 
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A '"r  dir'rT''?       ^"  ^^^^  ^^  SepteDiber  the  "  G.  R.  White  "  made  a  raid 
ppeiicix,  ro  .  )),  ^^j^  Q^^  islands,  and  from  what  I  was  told  by  the  mou 

on   board   of  her,   nothing-   was   known   of  it  on  the 
islands.* 

Several  raids  or  attempted  raids  in   St.  George  ia 
1890.— (Report  of  British  Commissioners,  p.  757.) 


•'  Challenge  "  raided  rookery  on  St.  George  Island  17th 
November,  1891.— (Appendix  to  Case  of  the  United 
States,  vol.  i,  p.  520.) 

"Bcrealis"  raided  rookerieg  on  St.  Paul  27th  No- 
vember 1891,  and  evidence  is  forthcoming  from  men 
who  took  part  in  the  raids  to  show  that  at  the  time  a 
cutter  was  anchored  at  the  village,  her  lights  in  sight. 
The  raid  was  made  upon  South-west  Bay. — (Appen^iix 
to  Case  of  the  United  States,  vol.  i,  p.  520.) 


Appendix, 
pp.  183-18.1 


Kiimber  of  undetected  raids  cannot 
be  estimated. 


Connection  of  H.  Liebee  and  Co, 
with  raids  and  with  North 
American  Commercial  Company. 


It  is  hard  to  form  an  estimate  of  the  number 
of  undetected  raids;  but  the  facts  previously 
given  with  those  now  mentioned  indicate  that  it 
must  have  been  very  great. 

It  is  further  noteworthy  that  the  firm  of  H. 
Liebes  and  Co.,  of  San  Francisco,  of  which  Mr, 
Isaac  Liebes,  the  present  President  of  the  North 
American  Commercial  Company,  is  a  member, 
have  owned  two  vessels,  the  "  Otter "  and  the 
''  Alexander,"  which  are  well  known  to  have 
persistently  raided  the  rookeries  on  both  the 
Pribylofl'  and  Commander  Islands. 


*  As  to  raids  of  "  George  R.  Wliite,"  ^'D.micl  Webster," 
"  Mollie  Adams,"  "  Adole,"  and  "  Look-Ont,"  see  affidavits  of 
C.  J.  Kelly,  p.  169 ;  Wm.  Petit,  p.  171 ;  W.  E.  Baker,  p.  174; 
C.  N.  Cox,  p.  177;  Theo.  Magne.'^en,  p.  179,  in  British  Case, 
Appendix,  vol.  iii.     "  United  States,  No.  3  (1892)." 
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CHAPTER   XVII. 


Management  of  the  Pribi/loff  Islands  by  Russia  and 
by  the  United  AS^a^^s— (continued). 


I 


Condition  of  the  Natives. 
The  United  Statks'  Contentions. 

(1.)  United  States'  Case,  pp.  KO,  141— 

"  The  improvement  in  the  condition  of  the  natives  of  the 
Pribilof  Islands  is  one  of  the  marked  features  of  the 
benefit  which  has  resulted  from   the  manac^ement  of 

these  islands  under  the  system  adopted  in  1870  by  the  * 

Congress  of  the  United  States."  W 

(2.)  United  States'  Case,  p.  141—  •■■  ^'   '  *' 

"  When  the  United  States  assumed  control  of  the  Terri- 
tory of  Alaska  the  condition  of  these  natives  was 
wretched  in  the  extreme,  the  Russian- American  Com- 
pany having  neglected  their  welfare,  and  forced  them 
into  practical  slavery." 

(3.)  United  States'  Case,  pp.  144,  145— 

".  .  .  .  The  management  of  the  Pribilof  Islands  by  th© 
United  States  has  raised  the  inhabitants  in  a  few 
years  from  a  state  of  ignorance,  wretchedness,  and 
semi-barbarism,  which  seventy  j^ears  of  the  Russian 
Company's  occupation  had  failed  to  alleviate,  to  a 
condition  of  liberty  and  civilization,  which  Europe 
and  America  need  not  feel  ashamed  to  find  among 
their  citizens. 

"  The  civil  government  of  the  islands  is  provided  for  by 
sections  1973-1976  of  the  revised  statutes  of  the 
United  States,  under  which  the  Agent  and  his  assist* 
ants  are  practically  the  Governors  of  the  islands. 
They  have  the  entire  control  of  the  natives,  protect 
them  from  the  impositions  of  the  lessees  and  agents, 
if  such  are  attempted,  and  see  that  the  supplies 
required  by  law  for  their  sustenance  are  provided." 


Summary  of  British  Reply. 

The  people  now  resident  upon  the  Pribyloff  Islands  are  not 
natives  properly  so-called,  but. Aleuts,  or  the  descend- 
ants of  Aleuts,  imported  for  the  purpose  of  killing 
.ceals  and  curing  the  skins.  The  islands  were  unin- 
habited when  discovered  by  the  Russians ;  and  the 
number  of  so-called  natives  is  now  so  small  that 
provision  may  easily  be  made  for  their  support,  irre- 
spective of  any  questions  relating  to  the  scaling 
industry. 

The  condition  of  the  native  inhabitants  of  the  Pribyloff 
Islands  is,  further,  by  no  means  so  satisfactory  as  the 
statements  given  prominence  to  in  the  Case  of  the 
United  States  would  indicate.  OflScial  Reports  show 
that  their  advancement  towards  civilizatioji  is  small, 
and  their  sanitary  condition  bad. 

The  ti'catment  accorded  to  the  natives  by  the  Company  leasing 
the  islands  has  thi-oughout  been  governed  by  principles 
of  self-interest;  and  interference  by  the  Government, 
in  the  interest  of  the  natives,  has  been  wanting  or 
practica'ly  ineffective. 


1 


Avg-vimente  in  United  Slates  Case 
based  on  improvement  in  con- 
dition of  natives. 


United  States' 
Case,  pp.  142-144. 


Facts  di.sclosed  by  official  Reports 
contmdict  the  contentions  in 
United  States'  Case. 


Oieneral    Davis    on     condi 
natives  in  1870. 
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Special  prominence  is  given  in  the  Case  of  the 
United  States  to  statements  respecting  the  improved 
condition  of  the  natives  of  the  Pribylofi'  Islands, 
resultinjT  from  the  beneficent  efforts  and  conduct  of 
the  Government  Agents,  and  those  of  the  Company 
holdino-  the  lease  of  the  islands  ;  and  in  addition 
to  statements  of  the  character  cited  above,  Messrs. 
Bryant,  Mclnlyre,  and  Falconer  are  further  cited 
to  present  an  extremely  favourable  picture  of  the 
condition  and  surroundings  of  the  Aleuts  living 
upon  the  islands.  We  are,  in  fact,  it  would  appear, 
asked  to  consider  the  commercial  monopoly 
endeavoured  to  be  sustained  by  the  United  States 
as  a  philanthropic  enterprise,  largely  justified  by 
an  improvement  alleged  to  have  been  brought 
about  by  its  means  in  respect  to  the  so-called 
natives  of  the  Pribyloff  Islands. 

It  is  submitted  that  all  the  statements  above 
summarized  are  wholly  irrelevant  to  any  question 
with  which  the  Arbitration  is  conversant ;  but  as 
the  Government  of  the  United  States  have  im- 
ported them  into  their  Case,  it  is  not  desired  to 
leave  them  entirely  unnoticed. 

The  notes  and  quotations  from  official  Eeports 
made  to  the  United  States'  Government,  and  from 
other  published  sources  in  connection  with  the 
general  history  and  nature  of  the  management  of 
the  Pribvlofl  Islands  since  their  cession  by  Eussia, 
put  a  very  different  aspect  on  the  state  of  affairs 
there  from  that  set  forth  in  the  United  States' 
Case. 

In  addition  to  incidental  remarks  already  made 
in  connection  with  other  branches  of  the  subject, 
a  few  notes  specifically  referring  to  the  circum- 
stances and  treatment  of  the  natives  may  here  be 
added. 

Major-General  Jefferson  C.  Davis,  Commander  of 
the  District  of  Alaska,  in  his  official  Eeport,  dated 
the  20th  Auo-ust,  1870,  addressed  to  the  United 
States'  Secretary  of  War,  writes  . — 


Report  of  Brevet  "  The  natives  are  peacefid,  honest,  and  capable  of 

Itajor-Geneml  transacting  ordinary-  business    quite,  well,  and  would 

Department^of  doubtless  improve  themselves  if  they  had  a  fair  chance  ; 

Ala.ska  to  Secretary  but  theii-  present  complete  enslavement  and  robbery,  by 

of  War,  August  20,  ^^  unscrupulous  ring  of  speculators,  will  ever  prevent 

18/0.  „ 

such  progress." 


Dr.  AV.  H.  Dall  iu  1874. 


In  August  1874  Dr.  W.  H.  Dall,  then  in  charge 
of  hydrographic  surveys  in  Alaska,  in  a  letter  to 
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Messrs.  Elliott  auj  Maynard,  Government   Conv 
missioners  to  the  Pribyloff  Islands,  writes  :-~ 

';  The  Russians  left  these  people  with  their  self-reliance  EUiotf  s  "  lleport 

enfeebled,  but  their  intoUigence  and  morale  elevated  to  '^"  ^^^  Condition 

some  extent  above  their  original  condition.     We  have  M^^Sto 

done  notlnng  to  sustain  them  in  this  position,  nor  to  P-  234. 
cultivate  their  self-reliance." 

Dr.  Dall  also  states  in  this  letter,  that  the  Aleut  I'^^^^-.  P  232. 
natives  were  absolutely  dependent  upon  the  Com- 
pany leasing  the  Pribyloff  Islands  for  sea-lion  skins 
with  which  to  make  their  canoes ;  and  that,  con- 
trary to  the  Kussian  practice,  this  Company  sold 
such  skins  to  the  natives,  and  restricted  the  sale  to 
such  of  the  natives  as  brought  furs  to  them  for 
-Sale.     He  adds :  — 

"  The  description  of  men  who  gain  their  livelihood  as   11^'^.,  n.  2U. 

fur-traders  are,  with  rare  exceptions,  unfit  to  be  trusted 
with  absolute  power  over  unresisting  natives,  notwith- 
standing the  possible  high  character  of  the  distant  head« 
of  the  Company  who  employ  them.'* 

He  further  adds  : —  ., 

Absence  of  law  or  redress, 

'••  There  is  absolutely  no  law,  no  means  of  protection.   Ibid.,  p.  233. 
no  redress  for  injury  for  any  citizen  of  the  United  States, 

to  say  nothing  of  natives Suppose  some  act  of 

gross  injustice  should  occur,  in  what  way  would  tho 
unfortunate  Aleut  make  his  troubles  known,  if  his  long 
experience  under  the  Russians,  and  disappointed  hopes 
under  the  various  visits  of  United  States'  officials,  had 
not  taught  him  that  tho  best  way  was  to  bear  it  in 
silence  ? "  ♦  ~ 

In  respect  to  the  absence  of  law  and  any  pros-  ^-^'^^  >  V-  237. 
pect   of  redress    at    this    time,   Mr.    Elliott   fully 
concurs  with  Dr.  Dall,  though  contesting  some  Jf 
his  other  statements. 

Dr.  Dall  further  writes  :  — 

"  There  are  no  grounds  for  stating,  nor  is  it  my  ^^''^-  P-  23.'J. 
opinion,  that  the  present  Company  has  abused  its 
position  more  than  any  other  would  do  in  the  same  case  ; 
this,  however,  is  not  tho  question  at  issue,  but  whether  it 
is  consistent  with  the  honour  of  the  Government  and  with 
Its  duty  toward  a  people  who  occupy  theposition  of  wards 
of  the  United  States,  to  leave  them  in  a  condition  where 
the  grossest  tyranny  is  possible,  and  where  gradual  do- 
ijeneration  and  relapse  into  barbarism  is  certain." 

Lieutenant  W.  Maynard,  U.S.N.,  in  his  Report  Lieutenant  Aiayuard.  1875. 

transmitted  in  1875,  alludes  to  one  of  the  matters 
referred  to  by  Dr.  Dall  as  follows  :~ 

•'  As  the  Special  Agents  of  the  Treasury  Department    «■  R..  Uth  Confr.,  | 

who  are  the  only  representativesof  the  Government  attho  }f  •^^''•'•'  ^''-  •  ^ 

Jslands,havenotbeoninvo8toda8yet  withauygovcrnin-  ^^' ^'  ^" 
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Aarent  \V.  B.  Tavlor.  18S1. 


Agent  Mun-ay,  1890 


power,  it  beeuis  necessary  that  bome  meaus  should  be 
provided  for  seomiug  to  all  equal  protection  in  the 
rights  of  pereons  and  property.  This  could  be  accom- 
plished for  the  present,  at  least,  by  gi%-ing  them 
authority  somewhat  similar  to  that  of  a  Justice  of  the 
Peace,  making  them  responsible  to  the  Secretary  of 
the  Trcasiu-y  for  the  proper  performance  of  that  duty, 
as  they  are  for  that  of  those  M-ith  which  they  are  now 
charged.'" 

Mr.  A\  .  Ij.  Taylor,  wliu  was  a  .":?peeial  Agent  uf 
the  Treasury  Department  on  St.  Geori.'^e  Island  in 
1881,  says  of  the  condition  of  the  native  people 
at  that  time  : — 

H  R    oiith  Concr  ''  ^^^i^n  I  lauded  on  fSt.  Paul  Island  I  found  that  the 

2nd  Sess.,  Report      people  were  in  a  very  deplorable  condition — made  eo 
*  °-  osiis,  p.  4_.         1^^  ^j^g  frequent  and  constant  use  of  Avhat  is  known  as 

quass,  a  beverage  which  they  brew  when  they  are  not 
molested  l>v  the  Special  Ao-eiit  of  the  Treasury.  I 
found  that  at  least  one-third  the  people  were  in  a 
condition  which  made  it  impossible  to  do  what  was 
expected  of  them  by  the  Company :  in  other  words, 
there  are  so  many  men  on  the  island,  and  their  services 
are  absolutely  necessary  to  carry  on  all  the  business 
and  do  the  seat  work;  but  ono-thu'd  of  them  were 
incapacitated  for  the  reason  I  have  stated.  And  I 
charged  theui,  and  I  charge  now,  that  the  Agent 
who  had  control  over  them  was  directly  responsible 
for  it." 

Assistant  Agent  Murray,  writing  in  his  Eeport 
of  St.  George  Island  as  late  as  1890.  savs  : — 

•it  would  be  an  impossibility,  however,  to  do  much 
towards  establLshiug  a  sanitary  system  of  value  until  we 
have  better  water  and  a  more  abundant  !^upply  than  is 
possible  under  existing  conditions. 

'•  The  present  supply  of  water  fur  domestic  purposes 
is  obtained  from  a  well  into  which  the  drainage  of  half 
the  village  finds  its  way,  and  the  wonder  to  me  is  that 
the  people  are  not  constantly  sick  while  they  have  to 
use  such  ch'inkiug  water.  There  is  a  nice  fresh-water 
lake  within  2,000  feet  of  the  village,  and  fiilly  50  feet 
hio-her,  from  which  a  constant  and  never-ftiiling  supply 
of  20od  water  can  be  taken  if  vou  can  have  2.000  feet 
of  2-inch  pipe  an:l  the  necessary  hydrant  and  fixings 
sent  here. 

■•'A  drain  is  the  next  essential  to  success,  and  one  of 
700  feet  in  length  can  be  dug  easily;  and  will  suffice  to 
caiTV  all  the  dirt  and  oftal  of  the  village  into  the  sea. 
It  ^^•ill  be  necessary  to  liave  700  feet  of  12-inch  chain- 
pipe. 

"  Tlie  total  absence  of  water-closets  on  this  island  is 
a  disgrace,  and  is  beyond  aU  question  the  cause  of  more 
inmioraUtv,  disease,  and  death  than  all  other  things 
combined.  That  such  a  state  of  things  has  been  allowed 
to  exist  for  twenty  years  is  a  disgrace  to  om-  civihzation. 
and  I  do  hope  you  ^vill  insist  on  the  present  lessees  or 
on  the  Department  to  have  it  altered  at  once. 

[249]  ^^ 


Bnrish  Case, 
Appendix,  vol.  iii. 
"  United  States 
No.  2  (1891)," 
p.  19. 

United  State.s' 
Senate,  51st  Cong. 
2nd  Sess.,  Ex. 
Doc.  49,  p.  7. 
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"The  subject  is  so  abominable  1  dare  not  wiite  it  in 
a  public  Report. 

"  It  is  absolutely  necessary,  too,  that  at  least  six  of 
the  dwelling-houses  be  enlarged,  as  the  families  now 
occupying  them  have  not  room  to  live  as  human  beings 
should.  It  may  be  true,  as  many  assert,  that  under 
Russian  rule  the  natives  were  not  housed  one-half  so 
well  as  they  are  now ;  but  such  arguments  are  of  no 
avail  in  a  country  hke  ours.  When  a  family  of  seven 
persons,  of  all  ages  and  sexes,  are  packed  in  a  sleeping- 
apartment  measuring  10  by  10  feet  they  are  not  treated 
riffht,  nor  does  our  Government  intend  to  have  such 
things  existing  where  it  has  jurisdiction. 

"  The  dwelling-houses  are  badly  in  need  of  repah's, 
and  the  attention  of  the  local  agent,  Mr.  Webster,  has 
been  called  to  their  condition  ;  but  as  he  is  to  leave  the 
island  this  year,  it  may  be  necessary  for  you  to  mention 
it  to  the  General  Manager  of  the  North  American  Com- 
mercial Company." 

The  British  Commissioners  in  their  Eeport  do 
not  enter  at  any  great  length  into  the  question  of 
the  condition  and  treatment  of  the  so-calbd 
natives  on  the  Pribyloff  Islands,  They  point  out, 
however,  that  these  people  are  not  in  reality 
"  natives "  of  the  islands,  but  desc^endants  of 
Aleuts  from  the  Aleutian  Islands,  brought  thither 
by  the  Eussians,  mixed  with  recent  importations 
from  the  same  islands.  They  allude  also  to  the 
fact  that  the  whole  number  of  these  people  is  so 
insignificant  (about  300)  as  to  render  the  question 
of  the  cost  and  manner  of  providing  for  their 
support  one  which  can  scarcely  be  allowed  a  place 
in  the  discussion  of  the  general  questions  relating 
to  the  condition  of  the  natives  as  a  whole,  or  to 
the  measures  appropriate  for  the  protection  of 
the  fur-seals.  They  also  note  that,  although  the 
material  condition  of  these  people  has  been 
improved  by  the  industry  of  taking  seals  on  these 
islands,  it  is  difficult  to  understand  on  what 
grounds— 

'•  the  special  advantages  of  a  material  kind  aftbrded  to   British  Couimip- 

theso  particular  people  as  distinguished  from  others  of  sioneis'  Report, 

the  same  race,  and  partly  at  the  expense  of  interference 

with    the   rights  of    hunting  of  those  inhabiting  the 

Aleutian  Islands,  can  be  advanced  as  a  valid  argument 

in  favour  of  the  perpetuation  of  a  commercial  monopoly 

of  fur  sealing." 

It  is  still  further  staled  that — 


Remarks  on  origin  and  treatment  of 
so-called  natives  in  British  Com- 
missioners' Report. 


para.  723. 


"  it   is  also    clear    that   the   so-called   natives   of  the  -twa        ,     '•oa 
islands,  though  under  ordinary  circumstances  provided 
for  in  certain  respects  by  the  lessees  according  to  legal 


no;] 

arran-on.entj.avr  in  past  tinu-s  not  alwavs  Im.m,  a.nono. 

w.-*-  1   n         ■        *'^'-'   ^'^"'^^   <>l)iect.s  of    tiair  sollcihi.io  \      •      i 

tiritish  Coinims-     .  "^  i'i<-ii    .-^oik  inuu> v   smglo 

sioners'  Report,      instance,  to  Avhich  it  happened  that  uur  attention  Avas 
para.  725.  drawn,   may  be  cited  for  the  purpose  of  showing  that 

the  natives,  even  in  recent  years,  received  no  more  than 

strictly  '  commercial '  treatment." 

The  reference  here  made  is  to  the  entirely 
inadequate  allowance  of  coal  given  to  the  natives 
up  to  the  year  1891,  on  accouiit  of  which,  and  in 
the  absence  of  other  fuel  the  people  found  it 
necessary  to  emi^loy  their  earnings  to  buy  additional 
coal  from  the  Company  at  its  own  price,  which 
was  fixed  at  30  dollars  (G/.)  per  ton. 


L249]  2  li  2 
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CHAPTER    XVIII. 
The  Seal-skin  Industry 


■I 


The  UxtiKD  States'  Coxtrntions. 

(1.)  United  States'  Case,  p.  266— 

"Prior  to  1870 all  the  fnr-seal  skins,  save  a  few  thousand, 
were  marketed  and  sold  in  China  ....  A  few  skins 
howevev  were  purchased  in  England." 

(2.)  United  States'  Case,  p.  267— 

"  It  was  not  until  the  lease  of  the  Pribilof  Islands  to  the 
Alaska  Commercial  Company  in  1870,  and  through 
the  united  efforts  of  that  Company  with  C.  M.  Lamp- 
son  and  Co.  that  the  seal-skin  industry  received  the 
impetus  which  has  built  it  up  to  its  present  condition."' 

(3.)  United  States'  Case,  p.  268  - 

"  The  destruction  of  the  Alaskan  herd  means  practically 
the  annihilation  of  the  seal-skin  industry  of  the  world. 
Therefore,  the  extent  and  value  of  this  industry,  the 
consequent  loss  in  case  pelagic  sealing  is  not  pro- 
hibited, ....  are  matters  for  consideration." 

(4.)  United  States'  Case,  pp.  274,  275— 

"  It  is  necessary  that  the  supply  should  be  constant  and 
regular,  otherwise  there  is  great  danger  of  loss  to  the 
buyers  or  sellers  through  fluctuation  in  prices,  and  the 
business  of  buying  and  selling  become  speculative  .  .  . 
It  is  therefore  evident  that  even  in  case  cpen-sea  sealing 
could  be  carried  on  without  insuring  the  destruction 
of  the  herd,  the  results  would  demoralize  and  practi- 
cally ruin  the  seal-skin  industry,  now  so  firmly  estab- 
lished." 

(5.)  United  States'  Case,  p.  281— 

"  It  is  very  questionable,  however,  whether  there  is  any 
real  investment  in  Canada  in  pelagic  sealing." 

(6.)  United  States'  Case,  p.  298— 

"  That  the  investment  of  these  adventurers  in  pelagic 
sealing  is  speculative,  generally  unprofitable,  and,  when 
compared  with  the  seal-skin  industry  of  Great  Britain, 
France,  and  the  United  States,  which  is  dependent 
upon  this  seal  herd,  very  insignificant ,  and  that  the 
profits,  if  any,  resulting  from  pelagic  sealing,  are  out  of 
all  proportion  to  the  destruction  that  it  proditces.'' 

Summary  of  British  Replv. 

The  fur-8eal|business,  prior  to  1870,  constituted  a  considerable 
part  of  the  fur  trade  of  Great  Britain. 

The  existence  of  pelagic  sealing  does  not  necessarily  occasion 
an  irregular  supply  of  skins.  The  principal  fnr  mer- 
chants are  practically  unanimous  in  opposing  the  sup- 
pression of  pelagic  sealing. 

The  capital  permanently  invested  by  Canada  in  the  sealing 
industry  exceeds  the  capital  so  invested  by  anv  otheV 
country. 


The  propositions   sought  to  be  established    in 
the    Chapter    of    tlie   United   States'    Case    from 
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which  the  above  citations  are  taken  would  appear 
to  be  the  following  : — 

I.  That  there  is  a  distinctive  and  separate  fur 
seal-skin  indn.strv,  and  that  this  industry,  so  far  as 
Great  Britain  is  concerned,  was  prior  to  1870 
insignificant  and  was  in  that  year  established 
through  the  united  eftbrts  of  the  Alaska  Commercial 
Company  and  their  agents  in  London. 

II.  That  pelagic  sealing  produces  an  irregular 
supply  which  is  ruinous  to  the  industry. 

III.  That  there  is  little  capital  invested  in 
Canada  in  pelagic  sealing ;  and  that,  compared 
with  the  fur-seal  industries  of  Great  Britain, 
France,  and  the  United  States,  the  Canadian 
industrv  is  scarcely  worth  consideration. 


No  sejDarate  industry,  except  at 
sources  of  supply. 


United  States 
Case,  p.  272. 


As  regards  the  first  proposilioii,  no  doubt  the 
persons  actually  engaged  in  capturing  the  seals  at 
the  sources  of  supply  form  a  separate  and  dis- 
tinctive industry,  more  directly  interested  than  all 
others  in  the  questions  at  issue  ;  but,  except  in  this 
sense,  it  is  submitted  that  neither  in  Great  Britain, 
nor  in  the  United  States,  nor  in  other  countries,  is 
there  what  can  properly  be  called  a  separate  and 
distinct  fur-seal  industry. 

The  circumstances  in  Great  Britain  will  suffice 
to  demonstrate  that  this  statement  is  correct. 

It  is  stated  in  the  United  States'  Case  that  there 
are  employed  in  the  fur-seal  skin  industry  in  Great 
Britain  from  2,000  to  3,000  persons,  who  would 
be  compelled  to  learn  other  trades  in  case  the 
industry  were  to  fail.  If  such  failure  were  pos- 
sible, it  is  denied  that  any  such  result  would 
follow. 

Including  brokers,  dyers,  dressers,  merchants, 
furriers,  wholesale  and  retail,  and  their  respective 
employes,  there  are  at  least  a  number  of  persons 
above  mentioned  engaged  in  the  fur-seal  skin 
business  ;  but  they  are  not  so  occupied  exclusively, 
nor  are  they  absolutely  dependent  upon  the  fur- 
Appendix,  vol.  ii,  seal  skin  business.  But  a  very  small  part  of  the  above 
p.  248.  .  ... 

classes  are  at   any  time  entirely  occupied  with  or 

dependent  upon  the  business  connected  with  fur- 
seal  skins,  all  of  them  being  concerned  at  the  same 
time  with  furs  and  skins  of  other  descriptions. 

The  fur-seal  skin  business  forms  no  doubt  a 
considerable  part,  but  still  only  a  part,  of  the 
whole  fur  trade  of  Great  Britain.  Its  relative 
position  to  the  whole  fur  trade  may  be  roughly 
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gauged 


by    comparing    tlio    total    sums 


so  that  the  seal-skin  ^oni,'^p^T6'L'''' 


realized 
by  sales  ol'  all  raw  furs  and  skins  in  London 
with  those  realized  by  fur-seals.  It  is  estimated 
that  furs  of  all  descriptions  sold  in  Great  Britain 
reahze  annually  over  1,200,000/.,  and  the  total 
sales  of  fur-seal  skins  (taking  for  example  1887)  United  States' 
amount  to  about  450,000/ 

industry  composes  in  point  of  value  less  than 
38  per  cent,  of  the  total  fur  trade  of  Great 
Britain.  Of  this  450,000/.,  at  least  170,000/. 
represents  seal-skins  derived  from  otlier  sources 
of  .sujjply  than  the  Pribylofl^  Islands,  «o  that  it 
will  ])e  seen  that  the  value  of  the  seal-skins  coming 
from  the  PribylofF  Islands  does  not  exceed  24 
per  cent,  of  the  whole  fur  trade  of  Great 
Britain. 

As  regards  the  amount  of  the  total  labour 
bill  to  be  apportioned  to  seal-skins,  it  should  be 
remembered  that  other  fms,  being  for  the  most 
part  cheaper,  are  more  numerous  tlian  seal- 
skins proportionately  to  their  respective  prices, 
and  therefore  would,  as  a  matter  of  fact,  require 
more  hands  to  deal  with  them. 

It  should  also  be  borne  in  mind,  with  reference 
to  the  large  capital  engaged  in  the  business,  that 
so  far  as  brokers,  merchants,  and  wholesale  and 
retail  furriers,  and  dressers  are  concerned,  their 
capital  is  not  in  any  way  sunk  in  the  business, 
but  is  only  temporarily  embarked  in  it  from  vear 
to  year,  and  is  not  permanently  invested,  as  the 
capital  of  the  Canadian  schooner  owners  is 
invested. 

Should  the  seal-skin  trade  diminish,  either 
through  change  in  fashion  or  scarcity  of  supply, 
other  furs  would  no  doubt  be  made  fashionable  in 
their  stead,  and  furriers  would  at  once,  without 
loss  or  difficulty,  transfer  their  capital  to  them. 

This  is  also  true,  to  a  lesser  degree,  of  the  dyero 
engaged  in  the  business,  whose  plant  would,  to 
some  extent,  be  available,  provided  the  new 
skin  made  fashionable  was  one  which  required 
dyeing. 

It  is  therefore,  obvious  that  apart  from  those 
engaged  in  the  actual  capture,  there  cannot  be 
said  to  be  a  separate  and  distinct  fur-seal  industry 
in  the  sense  suggested  by  the  United  States,  but 
that  the  trade  in  seal-skins  forms  in  truth  but 
one  portion  of  a  larger  and  more  important 
industry. 

The  contention,  that  the  seal-skin  business  in 
Great   Britain   owes   its  existence   to   the   efforts 


Seal-skin  busiiiesH  part  of  goiie-ral 
fur  trade. 


Capital  for  most  part  not  sunk  in 
business. 


The  seal-skin  business  existed  iij 
England  prior  to  1870. 


307 


Appendix,  vol.  ii 
p,  254. 


of  the  Alaska  Commercial  Company  and  their 
Loudon  agents,  is  no  doubt  advanced  by  the 
United  States  in  order  to  base  upon  it  a  claim  to 
priority  of  consideration  for  the  United  States' 
interest. 

The  contention  is,  ho^vever,  it  is  submitted, 
quite  erroneous,  and  is  disproved  at  once  by  a 
reference  to  the  Tables  given  in  tlie  Appendix, 
\Yhich  are  summarized  hereunder,  clearly  showing 
that  the  seal-skin  industry  has,  at  all  events 
from  an  early  date  in  the  present  century, 
formed  a  most  important  portion  of  the  London 
fur  trade. 


i 

Auuual  Total 

Annual 

1 

of 

Average 

Year. 

Quanthies        of  Quantities 

C 

>fiered  for  Sale 

on  Basis 

in  London.        of  Ten  Yeai-s. 

1 

1827 

i 
77.120      1 

1828 

^  ^ 

74.946 

1829 

72.691 

1830 

•  • 

50.185 

1831 

,  . 

36.740        , 
40,421 

>  4^.371  -5 

1832 

18:33 

36.239 

1834 

^  , 

32.223 

1835 

a    t 

27.168 

1836 

•    • 

29.982 

1S37 

32.497      ^ 

1838 
1839 

1 
•    • 

37,137 
28,727 

1840 

■    • 

36.533 

1841 

•    • 

29,053     * 

>   29,155-2 

1842 

•    • 

2b,b82 

1843 

•   • 

27.940 

1844 

•    • 

26.548 

1845 

•    • 

24,260 

1 

1846 

22,169       . 

) 

1847 

•    • 

20,405      ^ 

] 

1848 

i 

•  •   ; 

24,762 

1849 
1850 
1851 
1852 

1 

•  • 

•  • 

32.313 
80,471 
27.832 
35,923 

>  32,444-6 

1853 

,   , 

30.396 

1854 
1855 

•  • 

41.799 
48,465 

1856 
1857 

1858 

•  • 

•  • 

32.080     ! 
35.404      " 
40,102      j 

1859 
1860 

•  • 

37.620 

34.137 

1861 
186'^ 

■  • 
•  • 

41.777 
46.141 

>  47,471-3 

1863 

•  • 

46,493 

1864 

•  • 

63.451 

1865 

1866 

•  • 

•  ■ 

•            63.161 

66.427      [ 

J 

1867 

•  • 

58,163 

1868 
1869 

•  • 
a    ■ 

869  .. 

121.217 

206,742 

1827  to  1 

1,960,548 
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The  above  Summary  does  not  include  sales  by 
private  contract,  except  those  made  tlirougli 
Messrs.  Oppenheim.  No  figures  as  to  other 
private  sales  are  available,  although  no  doubt 
they  must  have  been  considerable. 

The  second  contention  above  advanced  by  the 
United  States  in  favour  of  the  suppression  of 
pelagic  seahug  is  that  it  produces  an  irregular 
supply,  which  is  an  undesirable  circumstance  for 
the  fur  trade,  as  it  causes  uncertainty  and  conse- 
quent speculation. 

The  admissibility  of  this  plea  in  the  decision  of 
a  question  hke  the  present,  even  if  it  were  correct,  Pelagic  sealing  does  not  occasion 

is  -denied.     But  it  is  not  correct.     No  doubt,  in  iiTegiilar  supply, 

the  last  few  years  the  variation  in  the  supply  and 
price  has  been  considerable,  but  this  is  due  to  the 
result  of  the  operation  of  the  modus  Vivendi,  and  to 
exaggerated  rumours  of  all  descriptions  circulated 
in  connection  with  the  present  Arbitration  and 
the  antecedent  negotiations.  When  these  elements 
of  uncertainty  pass  away,  there  is  no  conceivable 
reason  why  the  sea^-skin  supply  should  not  con- 
tinue to  be  as  even  and  constant  as  that  of  any 

other  of  the  numerous  furs  dealt  with  in  the  trade. 

That  the  fears  expressed   are  not  shared  by  the 

fur  traders  of  Great  Britain  and  France  is  proved 

by  the  fact  that,  with  the  exception  of  the  agents 

of  the  North  American  Commercial  Company,  and 

their  partners  in  trade,  Messrs.  Martin  and  Sons, 

those  engaged  in   the  seal-skin  business  of  Great 

Britain,  and  also  the  firm  of  Messrs.  EeviUon,  of 

Paris,  who  do  a  business  of  4,000,000  fr.  a  year  in 

seal-skins,  are  practically  all  agreed  in  stating  that 

they  are  not  in  favour  of  the  proposal  that  pelagic 

sealing  should  be  suppressed.     These  men  of  busi- 
ness may  be  presumed  to  know  their  own  interests,  Appendix,  vol.  ii, 
and  they  dread  the  existence  of  a  monopoly  which  PP-  230-253. 
the  proposed  suppression  of  pelagic  sealing  might 
tend  to  create. 


The  third  contention  is,  that  there  is  little  or  no 
capital  invested  in  the  Canadian  pelagic  industry, 
and  that,  compared  with  fur-seal  industries  in 
other  countries,  the  Canadian  industry  is  scarcely 
worth  consideration. 

In  advancing  this  contention,  the  Case  of  the  Umted  S^taW 
United    States    throws    doubt   upon    the    official 
Eeturns  as   to   the    value  of   the  Canadian  fleet, 


• 
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Tlie  value  of  the  Cauadiau  llut-t. 


Appendix,  vol.  ii. 
p.  265. 


Uiiitcil  States'  Case 
Appeudix,  vol.  ii, 
p.  500. 


Present  value. 


JJi'itisU  Commis" 
fiioners'  Report,- 

pp.  106  ct  Scq, 


.Vpj>eudix,  vol.  ii, 
pp.  215-219. 


made  by  Mr.  Milne.  Collector  of  Customs  at 
Victoria,  for  the  years  1889  and  1890,  because  the 
total  value  of  the  fleet  and  its  value  per  ton  in  the 
year  1890  are  iu  excess  of  those  given  for  the 
year  1889.  And  the  remark  is  made  that  it  is 
difficult  to  see  how  the  wear  and  tear  of  a  vessel 
can  appreciate  its  value. 

It  will  be  seen,  however,  on  an  examination  of 
the  documents  in  question,  that  in  the  year  1890 
the  number  of  the  lleet  had  considerablv  increased, 
and  not  only  this,  but  the  new  vessels  added  are  of 
a  higher  class  and  of  a  much  more  costly  descrip- 
tion. 

The  fact  is,  that  each  year  competition  produced 
its  natural  results.  Owinc?  to  the  demand  for  their 
services,  skilled  hunters  became  particular  in 
selecting  vessels  in  which  they  would  serve,  and 
they  declined  to  go  to  sea  in  vessels  which  did  not 
contain  what  they  considered  adequate  j^ccommo- 
dation  and  equipment.  Also,  the  desire  to  obtain 
a  better  price  for  the  skins  caused  the  owners  to 
construct  the  new  vessels  so  that  they  should 
afford  oTcater  facilities  for  flavino*  and  saltincf. 
These  improved  inethods  have  had  no  doubt  an 
important  effect  in  enhancing  the  value  of  north- 
west skins. 

Mr.  Milne's  figures  for  the  year  1889  are  practi- 
callv  confirmed  bv  Mr.  T.  T.  Williams,  a  o'entle- 
man  chiefly  cited  by  the  United  States  on  the 
question  of  the  value  of  the  Canadian  lleet,  and 
he  further  testifies  to  Mr.  Milne's  honesty  and 
correctness.  It  is  true  that  he  differs  from  Mr. 
Milne  in  the  total  of  his  values  for  that  year,  but 
the  difference  is  not  very  considerable,  and  there 
is  no  reason  for  supposing  that  Mr.  Williams,  a 
San  Francisco  journalist,  is  on  this  point  a  Ijetter 
authority  than  ]\lr.  ]\iilue,  who  is  an  expert  in  such 
matters. 

As  reoiirds  the  actual  value  of  the  lleet  at  the 
present  time,  the  Canadian  Fisheries'  Eeport  esti- 
mates the  value  for  1891  at  425,150  dollars,  and 
the  British  Commissioners  at  359,000  dollars.  As, 
however,  the  tonnage  increased  from  3,2G1  tons  in 
1891  to  4,550  tons  in  1892,  the  present  value  of 
the  fleet  on  the  basis  of  these  two  estimates  would- 
be  about  572,908  dollars  and  4So,7G8  dollars 
respectively. 

It  is  now,  however,  possible  to  replace  these 
estimates  bv  more  exact  fio-ures.  It  will  be  seen 
that  sworn  statements  have  been  obtained  from  the 
the  owners  of   all   the  Canadian   schooners,    and 
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the  results  will  be  found  set  out  in  a  Table  in  the 
Appendix.  The  following  is  a  Summary  of  the 
Table ;—  ^ 


Year. 


Total 

Tonnage 

of 

Fleet. 


Average  Talue 
per  Ton  of  the  Fleet. 


Total 
Value. 


1891 

1892 


Total 

Value  of 

Outfit. 


On  the 

Basis  of 

the  Value, 


3,261  -87 
4,550-48 


Dollars. 
365,100 

507,700 


Dollars. 
194,728 

272,109 


On  the 

Basis  of 

the  Value 

phis 
the  Value 

of 
the  Outfit. 


Dollars. 
Ill  -93 

111  -57 


Dollar.s. 
171-63 

171-37 


A'ahic  of  UiiiteJ  States'  fleet. 


In  this  connection  it  is  worthy  of  note  that  an 
estimate  of  the  value  of  the  pelagic  fleet  of  the 
United  States  for  1889  is  given  in  the  United 
States' Census  Bulletin,  ^^^^  i23,  1891,  and  from 
this  it  appears  that  the  value  per  ton,  includin..- 
outfit,  is  160  dol.  54  c.  This  would  tend  to  show"! 
when  the  improved  dinooners  of  higher  value' 
built  in  1889,  1890,  and  1891,  are  taken  into' 
account,  that  the  value  of  171  dol.  63  c.  is  not 
excessive, 

^  The  capital  thus  permanently  sunk  by  Canada 
111  the  industry  compares  favourablv  with  the 
capital  similarly  invested  by  Great  Britain  and  bv 
the  United  States.  The  capital  permanently  in- 
vested in  London  is  represented  by  certain  perma- 
nent plant,  estimated  by  the  United  States  at  United  States' 
80,000/.  (400,000  dollars).  The  capital  similarly  ''"^'  '^  '''■ 
engaged  m  the  United  States  amounts  to  100  000/    British  CWnus- 

So'ooo   ?if"^'   '''   ''  '''''  ^'"^^   '''''''  v^m^^i 

(300,000   dollars;  represents   capital  in^-ested  bv 
Lmted  States'  citizens  in  pelagic  seaUn,-,  and  onfv 
the  balance  of  40,000/.   (200,000  dollars)  is  eni- 
ployed  on  or  in  connection  with  the  islands      To      ^ 
the  above-mentioned  sum  of  40,000/.,  an  addition 
no  doubt  must  be  made   to  cover  the  permanent         ' 
plant  of  dyeing  works  in  the  United  States,  but  as 
only  a  few  thousand  skins  per  annum  are  dved 
there,  tins  addition  must  be  inconsiderable        * 

Ml.  Gleadowe,  of  the  British  Treasury  Department,  Appendi.,  vol.  ii, 
who,    in   April,    1892,   was   sent   by  the   British  ^^- ^^^^• 
Government  to  assess  the   amount  of  dania-e  sus- 
tamed    by   Canadian   sealers   by   reason    of    the 
modus   vtcendi  having  been  put  into  force   after 


;ui 

the  seal  season  had  actually  commenced.  Mr. 
Gleadowe's  inquiry  was  in  no  way  made  in  con- 
nection witli  the  British  Case  or  Counter-Case, 
and  his  Memorandum  is  confined  to  an  explana- 
tion of  the  .general  position  and  character  of  the 
fleet. 

Speaking' 'of  th&'  soalinp^  fleet '  generally  he 
states:  — 

"  As  reg-arde  tho  schoouoi's,  1  have  been  much  im- 
pressed witli  t^le  excellence  of  the  way  in  which,  as  a 
general  rule,  they  are  built  and  found  in  every  respect. 
Compared  with  craft  of  a  similar  tonn'a'ge  in  other  in- 
dustries they  are  expensively  fitted  up,  and  everything 
about  them  appears  good,  more  like  yachts  than 
fishing-boats." 

The  Memorandum  explains  that  the  schooners 
have  accommodation  for  twenty  or  thirty  men,  and 
all  are  arranged  and  fitted  in  a  way  that  would 
be  out  of  place  in  an  ordinary  fishing  or  trading 
schooner. 
(Jost  of  ('onsl  ruction.  In  the  United  States'  Case,  Mr.  Milne's  estimate 

of  100  dollars  per  ton  as  the  cost  of  building 
these  schooners  is  questioned,  and  Mr.  Williams, 
figures  of  80  dollars  are  stated  to  represent  more 
nearly  the  actual  cost. 

A  reference  to  Mr.  Gleadowe's  Memorandum, 
however,  will  show  that  Mr.  Milne  does  not 
exasroferate  the  cost.  The  Memorandum,  after 
explaining  that  the  best  and  most  lasting  vessels 
came  from  the  Eastern  States  of  Canada  or 
America,  or  from  Yokohama  or  some  other  port 
of  Japan,  states  that  the  schooners  engaged  in 
the  trade  cost  from  53  dol.  50  c.  per  ton  up  to 
145  dol.  50  c.  per  ton. 
Age  of  vessels.  As  regards   the  age  of  the   vessels,  it  is    sug- 

crested  in   the    United   States'    Case   that   a   con- 

siderable  number  of  the  vessels   of  this   fleet  are 

United  States'  old  and  unseaworthy  ;  but  from  Mr.  Gleadowe's 

Case,  p.  276.  Memorandum,  it  will   be  seen   that  the   majority 

and  the  most  valuable  of  the  forty-four  vessels 
into  the  value  of  which  he  inquired  have  been 
built  within  recent  years  : — 
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Sclioonevs 

1863, 

and  previously 

2 

1868 

1 

1869 

1 

1872 

1 

1875 

1 

1877 

3 

1882 

1 

1883 

4 

1884 

4 

1885 

2 

1886 

5 

1887 

1 

1888 

5 

1889 

4 

1890 

1 

1891 

9 

That   vessels    engaged  in  sealing  are   specially  The  schooners  useless  for  other  trades, 

constructed  for  the  pursuit  in  which  they  are 
employed,  and  are  unavailable  for  any  other,  is 
shown  by  the  following  extract  from  the  affidavit 
of  Eichard  Hall,  Secretary  of  the  Victoria  Sealers' 
Association : — 

"There  is  no  coast  trade  they  can  ene'aarc  iu,  and  -Appendix,  vol.  n, 

.  p.  222. 

deep-sea  fishing  is  so  far  a  failure  owing  to  the  great 

distance  from  markets  and  great  cost  of  transportation, 

that  if  the  sealing  business  were  stopped    from    any 

cause,  the  entire  fleet  now  engaged  in   that   pursuit 

would  be  practically  valueless.     It  would  cost  more  to 

take  any  one  of  the  fleet  to  the  North  Atlantic  coast 

than  such  schooner  would  be  worth  when  there." 

This  is  confirmed  by  the  Report  of  the  British 
Commissioners,  who  write  : — 

"The  sealing-vessels  are  seldom  used  in  or  fitted  for  I^i'itisli  Comims- 
other  employment,  and  nearly  all  of  them  remain  laid  para.  106. 
up  in  harbour  between  the  dates  of  tlio  closing  and 
opening  of  the  sealing  season." 

Commenting    upon    the    persons    ownino-     the  The  schooner-owners, 

schooners,  the  United  States'  Case  states  that 
they  'are   as  varied  in  their    occupations  as  the  JJ"'*^^^^  ^^^^^^^^ 

^   ■  ^  Uaso,  p.  28.). 

purchasers  of  lottery  tickets ;  and  the  same  spirit 
which  induces  persons  to  risk  their  money  in  the 
latter  has  persuaded  them  to  take  their  chance  in 
the  sealing  business. 

The  facts  show  that  the  persons  owning  the 
schooners  are  what  one  would  expect  them  to  be, 
viz.,  persons  who  would  otherwise  invest  their 
money  in  coast  shipping,  and  on  this  point  Mr. 
Gleadowe  states : — 

"  Some  of  them  were  old  sailors,  who  have  invested  Appendix,  vol.  ii. 
their  money  in  a  schooner  and  sail  with  lier  themselves,  ^'  ^^'*' 
but  the  majority  are  men  engaged  in  trade  who  have 
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Appendix,  vol.  ii. 
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littcd  out  schooners  as  they  would  invest  their  money 
in  any  other  speculation." 

It  is  submitted  that  the  owners  of  schooners  will 
bear  comparison  with  the  shareholders  composing 
the  North  American  Commercial  Company,  or  any 
other  mercantile  undertaking. 

As  regards  the  number  of  people  employed  in 
the  Canadian  industry  (as  distinguished  from  those 
owning  or  having  interests  in  the  schooners,  or 
engaged  in  transportation),  the  Tables  already 
referred  to  show  that  there  are  now  employed  in, 
and  depending  for  subsistence  upon,  this  industry- 
1,458  persons,  viz.,  1,007  whites  and  451  Indians. 
As  to  the  wages  obtained  by  them,  Mr.  Gleadowe 
reports  : — 

*■'  The  men  employed  upon  a  schooner  are  paid,  some 
by  fixed  wages  and  some  by  commission  or  lay  on  skins 
taken,  and  some  by  both.  Thus,  cooks  and  seamen  are 
generally  paid  wages  only,  and  those  high  -wages  from 
30  to  60  doUars  a-month,  besides  board ;  but  hunters, 
whether  white  or  Indian,  are  paid  by  lay  only,  and  the 
amoimt  of  each  varies  from  1  dol.  50  c.  to  3  dol.  50  c. 
a  skin,  or  even  more,  the  average  being  about  3  dollai-s. 
...  A  good  hunter  may  easily  make  1,000  or  1,500 
dollars  in  a  season.  .  .  .  The  captain  and  mate  are 
paid  mainly  by  wages,'  but  also  have,  in  addition,  a 
smaU  lay  on  the  sldns  ;  the  captain  often  gets  50 
dollars  a-month,  and  25  cents  or  50  cents  on  eveiy 
skin  taken  by  the  schooner,  and  the  mate  40  and  50 
dollars  a-month  and  a  lay  on  every  skin  taken  by  the 
stern-boat,  which  is  specially  under  his  charge.  Wherfr 
no  lay  is  given  the  captam  vnW  get  higher  wages — in 
some  cases  100  dollai-s.'' 

The  Indian  hunters  appear  to  be  especially 
dependent  upon  the  industry,  and  with  reference 
to  them  Mr.  Gleadowe  writes  : — 

"In  manv  cases,  the  enforcement  of  the  modus  ricemfi 
deprived  them  of  their  only  means  of  livelihood,  and  I 
cannot  but  fear,  from  Avhat  I  heard  frcm  the  Indian 
agent,  that  very  gTeat  distress  resulted  in  many  Lidian 
Villages  up  the  coast  from  prohibition." 

Tor  the  reasons  above  given,  it  is  submitted 
that  the  investment  in  Canada  in  pelagic  sealing  is 
sub>^tantial,  and  that  the  claims  of  those  engaged 
in  pelao-ic  sealinsf — whose  interests  are  directly 
involved  in  the  decisions  of  this  Tribunal— cannot 
with  justice  be  neglected  in  the  consideration  of 
anv  Eegulations  which  may  atlect  the  future  of 
this  important  industry. 
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CONCLUSION". 


It  is  submitted,  that  the  facts  detailed  in  the 
foregoing  Chapters   establish  that  if  any  regula- 
tions affecting  iDelagic  sealing  are  to  be  made  with 
a  view  to  the  protection  and  preservation  of  the 
fur-seals  in  or  habitually  frequenting  Behring  Sea, 
it  will  be  necessary  for  their  effectivre  working°that' 
concurrently  with  such  regulations,  there  should 
be   enforced   proper   limitations  and   restrictions 
upon  the  taking  of  seals  upon  the  Pribvloff*  Islands 
tliemselves.       That     any    regulations     must    be 
assented  to  by  all  nations  whose  subjects  frequent, 
or  are  likely  in  the  future  to  frequent,  the  watei-s 
of  Behring  Sea  for  pelagic  sealing,  and  must  be 
framed  so  as  not  unduly  to  restrict  or  interfere 
with  the  justifiable  exercise  by  aU  nations  of  the 
industry  of  sealing  at  sea,   which  is  in  itself  a 
perfectly    legitimate    method    of    obtaining    the 
benefit  of  a  natural  product. 
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CHAPTER  XIX. 


Damages. 
With  reference    to    tb.e    claim    for     damages 
,aentioned  at  p.   12  of  the  British  Case,  a.ul  the 
particulars  set  ottt  in  the  Schedule  thereto,  Grea 
Britaiu   ^-ill   claim,   iu    addition    to    the  amount 
there  stated,  the  sum    of   62,847  dol    12  c,  the 
amount  of  expenses  incurred  by  the  Government 
of  Canada   in   connection   ^ith  the    proceedmgs 
before  the  Supreme   Court  of  the  Vnited  btates 
^ith  the  view  of  establishing  the  lUegahty  of  the 
seizure  of  the  "Sayward";  and  the  Arbitrators 

^iU  be  asked  to  find  that  such  expenses  were 
incurred,  and  should  be  included  in  the  amount 
of  damages  which  Great  Britain  is  ent.t  ed  o 
claim  The  Arbitrators  will  further  be  asked  to 
tind  what  catch  or  catches  might  have  been  taken 
by  pelaaic  sealers  in  Behring  Sea  without  undue 
dimiirutlon  of  the  seal  herds  during  the  pendeticy 

of  the  Arbitration.  . 

In  connection  with  the  latter  claim,  it  will  be 
.hown  that  the  Government  of  Great  Britain  have 
vald   to    certain    Canadian    owners    of    sealmg- 
Ichooners  the  sum  of  lC0,23i  dollars   as   compen- 
sation   for     disbursements    made    by    them    in 
contemplation    of    a   voyage    into  Belinng   .ea 
^vhich   had  to   be   abandoned   by   reason   of  the 
enforcement  of  the  moJus  vlvemh  of  1891. 
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BEURING  SEA  ARBITRATION. 


Argttment  of  Her  Majesty  s  Govcrninent, 


PREFACE. 

IN  August  1886,  without  any  previous  protest 
or  warning,  the  GoTernnient  of  the  United 
States  seized  the  British  schooners  '^  Carolena," 
^'Onward,"  and  "Thornton"  in  Behrin^  Sea 
which  were  then  engaged  in  pelagic  sealing 
there. 

The  "  Carolena  "  was  seized  in  latitude  55°  50' 
north,  longitude  168°  53'  west ;  the  "  Onward  "  in 
latitude  51i°  52'  north,  longitude  167°  55'  west, 
and  the  "  Thornton  "  in  about  the  same  latitude 
and  longitude  as  the  "  Carolena."  These 
schooners  were,  at  the  time  of  their  respective 
seizures,  at  a  distance  of  more  than  60  miles 
from  the  nearest  land,  St.  George  and  Unalaska 
Islands.  After  capture  they  were  taken  by  the 
United  States'  revenue-cutter  ''  Corwin "  to 
Unalaska.  They  were  tried  before  Judge  Daw- 
son, of  the  United  States'  District  Court  of  Sitka, 
and  the  masters  and  mates  of  the  vessels  were 
fined  in  a  considerable  sum,  and,  in  addition, 
sentenced  to  a  term  of  imprisonment.  The 
vessels,  meanwhile,  were  detained. 

On  receipt  of  intelHgence  of  these  seizures, 
Sir  L.  S.  Sackville  West,  British  Minister  at 
Washington;  at  once  made  inquiries  ;  and  by  the 
instructions  of  Her  Majesty's  Government,  on 
the  21st  October,  1886,  he  entered  a  formal 
protest  against  these  seizures  of  British  vessels. 

Mr.  Bayard,  the  Secretary  of  State,  wrote,  on 
the  3rd  Eebruary,  1887,  to  Sir  L.  S.  Sackville 
West,  announcing  the  discharge  of  the  vessels, 
and  ths  release  of  all  persons  under  arrest, 
adding  that  this  order  was  issued  '*  without 
conclusion  of  any  questions  which  may  be  found 
to  be  involved  in  these  cases  of  seizure." 
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The  men  in  custody  were  released  under 
circumstances  of  great  hardship,  heing  turned 
adrift,  without  means,  in  a  place  many  hundreds 
of  miles  from  their  homes. 

On  the  12th  April,  1887,  Mr.  Bayard  wrote 
that  Regulations  and  Instructions  to  Government 
vessels  were  heing  framed,  and  that  he  would,  at 
the  earliest  possihle  date,  communicate  with 
Sir  L.  West ;  hut  without  any  such  communi- 
cation heing  made  fresh  seizures  took  place  in 
July  and  August  of  1887,  and  renewed  protest 
was  made  hy  Great  Britain. 

No  seizure  was  effected  in  1888,  though 
pelagic  sealing  hy  British  vessels  was  pursued  in 
that  year  in  Behring  Sea. 

In  1889  five  British  ships  were  seized  m 
Behring  Sea,  and  three  others  were  pei-emptorily 
ordered  out  of  the  Sea. 

In  1890  no  seizures  were  made,  though  pelagic 
sealing  was  still  carried  on  in  Behring  Sea. 

The"  Government  of  the  Queen  remonstrated 
against  the  high-handed   action  of   the  United 
States   as  without  warrant   of  law,   and  as   an 
unjustifiahle   invasion   of  the   rights  of  British 
suhjects.      But    the    correspondence    has    heen 
carried  on  hy  them   with   an  earnest   desire  to 
avoid  recourse  to  measures  of  force  in  retaliation 
for  those    adopted  hy   the   Tnited   States,   and 
in  the  confident  belief  that  their  rights  would 
he   surely  and  effectively  vindicated  hy   pacific 
methods,  and  just  redress  obtained  for  the  wrongs 

committed. 

As  the  result  of  prolonged  negotiation  and 
discussion  the  Treaty  of  Arbitration,  from  which 
this  Tribunal  derives  its  authority,  was  entered 
into,  and  on  the  18th  April,  1892,  the  Convention 
or  modus  vivendi  (intended  to  cover  the  period 
which  might  elapse  before  the  award  of  the 
Arbitrators)  was  concluded. 

Hence  it  is  that  now,  and  for  the  seventh  time  in 
the  course  of  the  present  century,  the  Governments 
of  Great  Britain  and  of  the  United  States  appear 
before  an  International  Tribunal  of  Arbitration. 
To-day  they  submit  existing  differences  to  a  distin- 
guished body  of  jurists,  with  the  full  confidence 
that,  in  so  far  as  the  adjustment  of  those  differences 
depends  upon  the  ascertainment  of  legal  rights, 
this  august  Tribunal  will  act  upon  recognized 
principles  of  law,  and  upon  such  principles  alone ; 
and  with   equal   confidence  that,   in   so   far   as 
that   adjustment  may  properly  have  regard  to 


other  than  legal  rights,  tlie  decisiou  of  this 
Tribunal  will  be  just  and  equitable,  having 
regard  to  all  the  circumstances  of  the  case,  and 
to  all  the  important  interests  involved.  This 
Tribunal  will  seek  neither  to  diminish  nor  tc  add 
to  the  powers  with  which  it  is  invested,  and  it 
cannot  be  doubted  that  each  of  the  Governments 
will  loyally  accept  its  authoritative  judgment. 

Before  proceeding  with  the  Argument,  which 
is  now  presented  in  accordance  with  the  pro- 
cedure prescribed  by  the  Treaty,  and  which 
recapitulates  the  facts  and  discusses  in  some  detail 
the  principles  applicable  to  them,  the  Govern- 
ment of  the  Queen  deem  it  expedient  to  put 
before  the  Arbitrators  a  general  view  of  the 
claims  advanced  by  the  United  States,  and  of 
the  contentions  which  arise  in  relation  to  them. 

Those  claims  are  divisible  into  two  heads. 
Under  the  first  head  the  United  States  claim, 
in  various  modes,  exclusive  rights  in  and  over 
the  greater  extent  of  that  part  of  the  Pacific 
Ocean  called  Eehriug  Sea,  and  in  the  fur-seals 
frequenting  tliat  sea,  rights  which  they  contend 
justify  them  in  excluding  the  shii>s'^of  every 
other  nation  from  the  pursuit  of  pelagic  sealing 
therein,  and  in  searching,  seizing,  and  con"^ 
demuing  such  ships  as  engage  in  that  pursuit. 

This  is,  indeed,  hardly  a  full  statement  of  the 
pretensions  advanced,  for,  carried  to  their  los-ieal 
conclusion,  some  of  the  arguments  of  the  United 
States  would  equally  justify  them  in  treating  that 
vast  expanse  of  water  as  a  jnare  clausum  to  all  the 
world :  so  that  the  navigation  of  those  waters  by 
the  nations  of  the  world  would  be  dependent 
solely  on  the  moderate  exercise  by  the  United 
States  of  rights  which  ihej  claim  to  possess, 
but  upon  which  they  do  not  insist. 

Under  the  second  head  the  United  States 
claim  that,  by  the  authority  of  this  International 
Tribunal,  concurrent  rules  sliall  be  established 
for  the  proper  protection  and  preservation  of 
fur-seals  in  or  habitually  resorting  to  Behrino- 
Sea. 

It   will    be    seen    hovv    essentially   these   two 
divisions  of  claim  difi^er  one  from  the  other. 

Under  the  first  division  the  United  States 
invoke  the  high  authority  of  this  Tribunal  to 
affirm  in  them  the  existence  of  dominion  and 
jurisdiction  which  conflict  with  long-established 
principles  touching  the  rights  of  nations  and  the 
freedom  of  the  seas. 

[311]  B  2 


The    GoYcrnmcut    of    the    Queen    deny   the 

existence  of  any  such  dominion  and  jurisdiction, 

and  to  their  assertion  have  offered  and  continue 

to  offer  strenuous  opposition. 

But,    on    the    other    hand,   when   the   rights 

asserted  are  distinctly  abandoned  or  are  negatived, 

and  when  it  is  admitted  that  the  concurrence  of 

Great  Britain  is  required  to  any  Begulations,  the 

Government  of   the    Queen   will  willingly  join 

with  the  United  States  in  seeking  the  aid  of  this 

impartial  Tribunal  in  the  consideration  of  Kules 

which   shall  recognize  that   the  protection   and  jt 

preservation  of  fur-seals  is  not  a  matter  affecting 

the  interests  of  the  United  States  alone,  and  which 

shall  be  just  and  expedient  in  view  of  all  the 

circumstances  of  the  ease,  and  having  regard  to 

all  interests  which  are  concerned. 

How,  tlien,  is  the  case  put  as  one  of  right  ? 
Seldom,  if  ever,  has  such  a  claim  been  based 

iij^on  such  varying  contentions. 

Seldom  have  the  arguments  supporting  a  claim 

of  right  been  shifted  so  lightly  from  one  stand- 
point to  another. 

Now  it  is  asserted  as  a  claim  of  old  descent 

from  Russia ;  then,  when  it  is  shown  that  Russia 

neither  had  nor  claimed  to  have  a  right  at  all 

commensurate,  it  becomes  a  claim  by  the  United 

States  in  their  own  right  of  dominion. 

At  one  time  it  is  a  claim  to  a  vast  area  of  Behring 

Sea  as  territorial  waters ;  but,  when  the  limits  of 

territorial  waters  assented  to  by  all  nations  are 

insisted  on,  it  becomes  reduced  to  a  claim   of 

jurisdiction  on  the  high  sea — a  claim  based  upon  a 

false  analogy. 

Pur-seals  are  undeniably  animals  fercB  natures, 
yet  a  claim  to  property  therein,  with  all  its 
attendant  rights,  is  asserted,  and  they  are  gravely 
relegated  to  the  same  category  as  a  herd  of  cattle 
on  the  plains.     Then,  when  the  impossibility  of  .  . 

establishing  property  in  free-swimming  animals  1 

in  the  ocean  is  demonstrated,  the  pretension  re- 
solves itself  into  a  general  and  undefined  claim 
to  protect  the  seals  in  the  Pacific. 

Pinally,  a  vague  appeal  is  made  to  the  prin- 
ciples o^  the  common  and  the  civil  law,  to  the 
practice  of  nations,  the  laws  of  natural  history, 
and  the  common  interests  of  mankind ;  but  one 
looks  in  vain  for  any  vindication  of  the  unpre- 
cedented pretensions  put  forward  upon  any  such 
principles. 

yet  the  issues  are  clear  :— 


territorial  waters  ^  ""°    ®'"    ""'^'de 

States'  Counter  C.f-^^^"^^''-     '"^  "'^  ^''^"^'i 
limited  inaportau^e  ''^"'^'^''-^  ^'^'^   ^»^ 

t  JstaveMer-"'  ^"^^  i"-dietional  eonsidera- 

tinct  claim  to  indudP  th"  f     "  ^"^^  ^  ^''- 

...in   t.eir  ter^  Z^^!^ ^^^f 
P^eULe  seals  in^  Be.Hn,  Sea.  I^i^^  ;tL  1° 

^:£:-yxr;t:n;:t:i;:r£^^^^^^ 

declared   this   to   be   tho  7  *''  ^^""^ 

St.t„t„   *,  '"^   '"'«   Cleaning  of  the 

Statutes  ther  wereealled  upon  to  interpret  and  tn 
enforce  against  the  British  vessel. 

0  Jm  in'S'r'  ''"'^^  ^'■'^'^°*  substantiate  their 
rZo^r  Tl:T':'  ^'^-I'— -  of  the 

Treat  of  r  '''     ^'''^  "^"-^^  ^^^'  ''  "-^  the 

iTeatY  of  Cession.     The  effeot   of  fT.  ^ 

depends  upon  two  points  :_  '''  ^^^"'"^ 

1-  ■tThat  did  it  profess  to  cede  ' 

2.  TThat   had   Russia   the   title    to   cede    for 
Russia    could    not    assign    what    she    did' 
possess?  ^*^    ^0^ 

and   1S6.   are  unportant,  since  their  text  and 

iiistorv  sLoTT  tint  Pn^--  ^ 

.uoh  ;.•.!  .  '''''  ""'^''^  ^^^e  claim  to 

such  rights  as  are  now  alle-ed  •  th.t  cT..        ] 

a  elai.n  of  a  different  nature,  ^ad,       ^il^ 

Russia  d,d  not  even  pretend  to  cede  the  ric-hts  now 
asserted.  -"s"'*  now 


^'ct   the    Sections    of   the    Rented    <t„i  , 
relatiiu^tn  ii,  1  ,  -devised    statutes 

elatmg  to  Alaska  under  which  the  British  vessels 
W  been  condemned,  as  interpreted  b.  the  Co. 
of  the  In.tcd  States,  are  based  on  dJnnnion  ^d 
on  the  doctnne  of  mar.  clausu,n.  And  bv  thT 
interpretation,  not  the  prohibition  against  eadnl 
alone,  but  all  "the  laws  of  the  UnUeTtatef 
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relating  to  customs,  commerce,  and  navigation," 

have  been  extended  over  the  whole  of  the  eastern 

part  of  Behring  Sea.     If  this  interpretation  were 

sound  and  warranted  hv  the  Treatv  of  Cession, 

the  answer  is  complete ;  the  law  of  nations  does  United  States' 

not   recognize  such  an  extension   of   municipal  ^^^\  ^J'sT^tleq. 

law  against  foreigners  ;  and  the  law,  in  so  far  as 

it  applies  to  foreigners,  is  ultra  vires.     But  if  this 

interpretation  is  not  correct,  then  these  Sections 

do  not  extend  beyond  the  territories,  islands,  and 

territorial  waters  of   Alaska  Territory,  and  the 

decisions  of  the  Courts  have  no  warrant  even  in 

the  legislation  of  the  United  States. 

Considerations  such  as  these,  sapping  as  they  do 
the  very  foundations  of  the  claim  of  the  United 
States,  cannot  ])e  treated  as  other  than  most 
material  to  the  due  determination  of  the  questions 
submitted  to  the  Arbitrators. 

Nor  is  it  of  less  importance  to  recapitulate 
with  some  insistence  and  circumstance  of  arsru- 
ment  the  fundamental  principles  on  which  the 
freedom  of  the  sea  reposes. 

Can  it  be  denied  that  the  claim  of  the  United 
States,  with  or  without  its  pretensions  of  descent 
from  Eussia,  finds  no  warrant  in  these  funda- 
mental principles  ?  If  denial  were  possible,  it 
would  have  been  unnecessary  to  dive  into  the 
Statutes  of  other  nations  for  analogy.  Yet  never 
was  the  argument  from  analogy  put  to  such 
strange  uses.  Principles  of  construction  have 
been  applied  to  foreign  laws  which  the  Judges, 
in  whose  hands  the  construction  of  those  laws 
rests,  would  never  recognize.  And  on  founda- 
tions so  loosely  put  together  conclusions  have 
been  based  at  variance  with  the  fundamental 
principles  of  legislation  and  interpretation. 

Shorn  of  aU  support  of  international  law,  and 
of  justification  from  the  usage  of  nations,  the 
claim  of  the  United  States  to  possess  and  to  protect 
the  seals  in  the  high  sea  takes,  at  last,  its  final 
form — as  claim  of  property. 

Yet  not  wholly  is  it  rested  on  property.  The 
greatest  jurists  of  the  world  have  dealt  with 
"  property  "  and  "  possession  "  in  such  fashion, 
have  defined  their  meanings  with  such  precision 
of  thought  and  language,  that  it  is  not  sur- 
prising the  United  States  should  shrink  from 
the  hopeless  task  of  attempting  to  formulate 
a  new  species  of  ownership.  And  so,  at  last, 
driven  from  all  the  standpoints  of  admitted  and 
long-known  rights,  the  argument  of  the  United 


states  takes  refuge  in  a  claim  for  protection 
where  there  is  no  property,  under  circumstances 
so  novel  that  its  supporters  confess  with  candour 
that  it  can  he  rested  on  no  precedent,  hut  that  a 
precedent  ought  to  he  estahlished  hy  inter- 
national   law  to   meet    the    exigencies   of    the 


case 


To  all   this   shadowy  claim  the   Government 
of  the  Queen  submit  but  one  answer— the  Law. 

It  is  sought  to  support  this  strange  right  by 
reason  of  the  industry  of  the  United  States' 
citizens,  and  the  benefit  which  that  industry  is 
said  to  confer  on  the  markets  of  the  world.  But 
the  rights  of  industry  and  the  benefits  of  others 
interested  therein  are  already  cared  for  by  the 

^"it  is  said  that  the  United  States  has  a  right  to 
the  seals  as  to  the  products  of  the  soil.  The 
law  already  sufficiently  protects  the  products  of 

the  soil.  ' 

Animals  are  not  products  of  the  soil,  ihe 
birds  building  in  the  trees,  the  rabbits  burrowing 
in  the  ground,  are  but  wild  animals  to  the 
law  Yet  in  respect  of  them  the  law  has 
already  defined  the  extent  of  the  rights  of 
property,  and  has  protected  these  rights. 

A-ain,  the  claim  is  to  the  increase  of  the  seal 
as  to  the  sheep-farmer  is  given  the  increase  of 
his  flock.  The  law  deals  with  the  increase  of 
the  flock ;  and  the  increase  of  wild  animals  it 

deals  with  too. 

-  An  industry  the  property  of  the  nation  on 
whose  shores  it  is  carried  on  "-such  is  the 
form  in  which  the  United  States'  claim  is 
presented  by  one  of  its  ablest  advocates,  a  form 
which  evades  the  most  elementary  questions  as 
to  the  foundation,  the  nature,  and  the  extent  of 
the  rights  so  claimed. 

The  whole  case,  and  every  part  of  it,  and  every 
form  in  which  ingenuity  can  frame  it,  are  covered 
W  the  law.  And  to  this  law  Her  Majesty  s 
Government  most  confidently  appeal. 

And  there    is    another    law  to    which    that 
Government  appeal  with  equal  confidence-the 
law  on  which  depends  the  freedom  of  the  sea. 
What  is  the  freedom  of  the  sea  ? 
The  ri-ht  to  come  and  go  upon  the  high  sea 
without  let  or  hindrance,  and  to  take  therefrom 
at  will  and  pleasure  the  produce  of  the  sea      It 
is  the  right  which  the  United  States  and  Great 
Britain  endeavoured,  and  endeavoured  success- 


8 


fully,  to  maintain  against  the  claim  of  Russia 
seventy  years  ago.  It  is  the  right  in  defence  of 
which,  against  excessive  claims  of  other  nations, 
the  arguments  of  the  United  States  have  in 
former  times  held  so  prominent  a  place. 

And  what  is  this  claim  to  protect  the  seal  in 
the  high  sea  ?  It  is,  as  of  right  and  for  all  time, 
to  let  and  hinder  the  vessels  of  all  nations  in  their 
pursuit  of  seals  upon  the  high  sea;  to  forbid 
them  entrance  to  those  vast  seas  which  the  United 
States  have  included  in  the  denomination  of  the 
"waters  of  Alaska;  "  to  take  from  these  vessels 
the  seals  they  have  lawfully  obtained;  and  to 
search,  seize,  and  condemn  the  vessels  and  the 
crews,  or  with  show  of  force  to  send  them 
back  to  the  ports  from  which  they  set  out. 

And  so,  according  to  the  contention  of  the 
United  States,  "  protection  of  an  industry "  at 
sea  justifies  those  acts  of  high  authority  which 
by  the  law  of  nations  are  allowed  only  to 
belligerents,  or  against  pirates  with  whom  no 
nation  is  at  peace. 

Prom  giving  its  high  sanction  to  these  views 
this  Tribunal  may  well  shrink ;  and  it  is  with  no 
mere  idle  use  of  high-sounding  phrase  that  Great 
Britain  once  more  appears  to  vindicate  the 
freedom  of  the  sea. 

This,  then,  Her  Majesty's  Government  submit 
is  the  issue  raised  by  the  dispute,  an  issue  which 
they  leave  with  confidence  in  the  hands  of  this 
Tribunal.  Were  the  British  vessels  right  or 
wrong  ?  If  the  United  States'  Congress  could  by 
the  law  of  nations  legitimately  pass  this  Statute 
to  bind  foreign  vessels  upon  the  high  seas,  they 
were  wrong  in  refusing  to  obey  ;  but  if  Congress 
could  not  legitimately  bind  foreign  vessels,  their 
seizure  was  unjustifiable,  and  their  owners  must 
be  compensated. 

But  there  is  another  aspect  of  the  question  to 
which  (the  legal  questions  having  been  decided 
in  favour  of  Great  Britain)  the  attention  of  the 
Arbitrators  must  be  called  before  their  labours 
are  complete  :  the  question  whether  any,  and,  if 
so,  what  Sealing  Eegulations  it  may  be  necessary 
to  formulate. 

The  position  which  Her  Majesty's  Government 
have  consistently  maintained  on  the  subject  of 
these  Begulations  is  clearly  set  forth  in  the 
Introduction  to  the  Second  Part  of  the  Counter- 
Case  presented  on  its  behalf.     It  sufl&ces  now,  in 
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the   briefest  iiiuiuei-  possihlp    f.  •     • 

position.  possible,  to  msist  ou  tJiat 

»« 11..  ...«i.n  0,  „  £:r  .,:r,  "f  r  ',■"" 

interested   on  tbp  .^n.         "^^^^^  ^^  all  the  nations 

lea,  on  tiie  recognition  of  the  rio-ht  of  fi. 
pelagic  sealer  as  ^ell  as  of  that  of  fV      . 

sealer,  then  the  -Rnt.'cl.  n  ^^^  '"^^"^^^ 

>  tiacu  Lne±»ritish  Government  Tn'ii  ^     t  n 

co-operate  in  giyin.  effect  r.,  '^""^ 

mar  be  fonnrl  '"''''  measures  as 

t  Wsel      """"'•'  '"■  ''''  l"-«™«-  of 

t  on  of  the  right  which  the  United  State.  >, 
claim,  and  admits  the  uecessit,.  fn     , 
-nee  of  Great  Britain      h/,  "It     '"""■ 
al«-ays  has  been  readr  i.  ^^'  '''   ^"^' 

J-  and  e,nitaHet^t~  -  ^-^;-^ons 

cerued ;    but  she  has   been  un.hi    f       •     °' 

the  consideration   of   Ee!^t  oT  ,  '""   '" 

principle  that  the  Unitel  t?    ^''''  "^  '^^ 
ricbt  f„  ii  "     united  States  hare  a  le^al 

Ai:So::;"rrxr^^°"^^--^*'^'-^ 

Kaiest,.s  GorernnirttT  LrS;t  s'  f"'' 
not  to  protect  onl,  the   United      ate    T  th" 

but  to  protect  an  mdustrv  in  which  all  tb«      l^ 
of  the  world  have  an  int'erest  ^'''""^ 

Ignited  States  Lt^:;'ZZ'  ^I'Sr^  ^'^ 
of  the  Jan  ilayen  fisheries  so^^  .f '"  *^^<^ -a^e 
Pacific  fisherie;  the  si  b^t  o^^  jf  ".r^'  "'  *^ 
who  now  participate  inT^Lif^'Z^T 

ror;.^"'^-^'-^''-'^°--".'^tt?:e:;Li; 

Her  3IajestT's  GoTernment  cannot  leave  th- 
subject  without  expressing  regret  and  dit^o^! 
ment  at  the  position  apparentlv  assumed  byTil 
Umtcd  States  on  the  question   of  liegulatiols 
It  IS  discussed  by  the  United  States  L  if  T' 
exclusion  of  all  the  other  nations  of  the  toS 

-h^K^Uations.     Her  .X-eX^Go^rrt 
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absolutely  dissent  from  this  vie.,  and  feel  con 
fident  this  Ti-ibunal  .iU  not  approve  it.  I£  the 
existing  rights  of  nations  are  to  be  abridged,  hey 
can  justly  be  abridged  only  in  themterests  o  all 
and  the  United  States  of  America  must  be 
prepared  to  do  their  part  by  the  adoption  of 
Lgulations  and  improved  methods  on  the  islands 
to  preserve  the  fur-seals. 

knally,  the  broad  contentions  of  the  respective 
Governments,   stated  in  popular  language,   are 

1  'ihe  United  States  claim  dominion,  and 
the  right  to  legislate  against  foreignei^,  in  two- 
thirds  of  that  part  of  the  waters  of  the  Pacific 
Ocean  called  Behiing  Sea.  _  ■ 

2.  They  claim  a  right  of   property  m  wdd  M 

animals  which  resort  for  a  certain  season  of  the  .  I 

year  only  to  their  territory,  derive  no  sustenance 
therefrom,  and,  during  the  greater  Pa^  jf  *« 
vear,  live  many  hundreds  of  miles  away  from 
that  territory  in  the  ocean. 

3   They    claim    the    right    to     protect    that     . 
alle'-ed  right    of  property  by   search,   seizure, 
Ld^condemnation  of  the  ships  of  other  nations. 

4.  Tailing  the  establishment  of  the  right  of 
property,  they  claim  a  right  to  protect  the  ur- 
s  als  in  the  ocean,  and  to  apply,  m  assertion 
of  that  right,  the  Uke  sanctions  of  search, 
seizure,  and  condemnation. 

5   And    lastly,     faUing    these    assertions    of 

right,  thev  claim  that  Rules  shaU  be  framed  m 

he  intere'sts  of  the  United  States  alone  which 

shall  exclude  other  nations  from  the  pursmt  of 

*"  Onte  other  hand,  Her  Majesty's  Government 

"^Tpreedom  of  the  seas  for  the  benefit  of  all 

the  world.  .  x. x   •      ^i„ 

2  That  rights  of  property,  and  rights  miela- 
tion  to  prop;rty,  be  confined  within  the  bmits 
consecrated  by  practice,  and  founded  on  general 
expediency  in  the  interests  of  mankind. 

g  That,  apart  from  agreement,  no  nation 
has'  the  right  to  seize  the  vessels  of  another 
nation  on  the  high  seas  in  time  of  peace  for 
offences  against  property  excepting  piracy 

4  That  any  Regulations  to  be  established 
should   have  just  and  equitable  regard  to  all 

interests  affected.  ,  „      ,r  :i    i  > 

In  support  of  the  views  of  Her  Majesty  s 
Government  thus  generally  stated,  the  foUowmg 
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Argument  is  respectfully  submitted  for  the  con- 
sideration of  this  Tribunal  of  Arbitration. 


Questions  for  decision  under 
Article  VI. 


Statement  of  Questions  raised  in  Article  VI  of  the 
Arbitration  Treaty. 

Article  VI.  (1.)  What  exclusive  jurisdiction 
in  Behring  Sea,  and  what  exclusive  rights  in  the 
sea  fisheries  therein,  did  Russia  assert  and  exer- 
cise prior  and  up  to  1867  ? 

(2.)  How  far  did  Great  Britain  recognize  and 
concede  *'  these  claims  of  jurisdiction  as  to  the 
seal  fisheries  "? 

(3.)  Was  Behring  Sea  included  in  "  Pacific 
Ocean"  in  the  Treaty  of  1825  ? 

What  rights,  if  any,  in  Behring  Sea  did 
Russia  hold  and  exclusively  exercise  after  this 
Treaty  ? 

(4.)  Did  not  all  Russia's  right :  (a)  to  jurisdic- 
tion, (&)  as  to  the  seal  fisheries  in  Behring  Sea, 
east  of  the  water  boundary,  pass  to  the  United 
States  unimpaired  under  the  Treaty  of  1867  ? 

(5.)  Has  the  United  States  any,  and,  if  so, 
what,  right  (a)  of  protection  (b)  or  property  in 
the  seals  frequenting  the  islands  of  the  United 
States  in  Behring  Sea  when  they  are  found 
outside  the  ordinary  3 -mile  limit  ? 

The  points  raised  by  these  questions  are  met  by 
Great  Britain  in  this  written  argument  by  esta- 
blishing the  following  principal  propositions  : — 


Propositions  m<aintained  by  Great 
Britain. 


Propositions  maintained  in  Part  I  of  the 
Argument  of  Great  Britain. 

1.  That  the  size  and  geographical  conditions  of 
Behring  Sea  are  such  that  no  nation  has  a  right 
to  close  the  sea  against  the  navigation  of  the 
ships  of  other  nations ;  nor  to  claim  or  assert 
territorial  dominion  over  the  sea ;  nor  to  claim 
or  assert  the  right  of  jurisdiction,  nor  to  exercise 
jurisdiction,  over  the  sea  beyond  the  3  miles  of 
territorial  waters,  as  recognized  by  international 

law. 

2.  That  Behring  Sea  is  the  high  sea,  and  forms 
part  of  the  Pacific  Ocean;  and  that  no  nation 
has  a  right  to  claim,  assert,  or  exercise  jurisdic- 
tion on  the  sea  in  any  other  cases  than  those 
recognized  by  international  law. 

3.  That,  in  1821  only,  and  at  no  other  time, 
Russia  asserted   a  jurisdiction  over  so  much  of 

[311]  0  2 
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Beliriu^  Sea  as  was  included  in  a  belt  of  100 
Italian  miles  from  the  shores  of  lier  territories  : 

That  she  never  exercised  such  jurisdiction,  but, 
on  the  protest  of  the  United  States  and  Great 
Britain,  immediately  withdrew  her  assertion 
of  it,  and  limited  her  claim  to  the  3  miles  of 
territorial  waters  recognized  by  international 
law: 

That  Russia  did  not  at  any  time  assert  or  exer- 
cise jurisdiction  over  the  whole  of  Bohring  Sea, 
nor  claim  to  close  that  sea,  nor  did  she  at  any 
time  assert  or  exercise  the  rights  of  territorial 
dominion  over  any  part  of  such  sea. 

4.  That  the  withdrawal  of  the  claim  to  100-mile 
jurisdiction  was  confirmed  by  both  the  Treaties 
which  Russia  entered  into  (1)  with  the  United 
States  in  1824,  and  (2)  with  Great  Britain  in 
1825. 

5.  That  the  United  States  acquired  from  Bussia, 
under  the  Treaty  of  1867,  no  rights  beyond  the 
sovereignty  of  the  ceded  territories  (which  did  not 
include  any  part  of  Behring  Sea)  and  the  riglit 
of  jurisdiction  over  the  3  miles  of  territorial 
waters  as  recognized  l)y  international  law ;  and 
that  the  United  States  have  no  right,  in  virtue  of 
their  possessions  on  the  shores  and  the  islands  of 
Behring  Sea,  to  any  dominion  over  that  sea,  or 
to  any  jurisdiction  in  its  waters,  other  than  that 
recognized  by  international  law  in  the  3  miles  of 
territorial  waters. 

6.  That  it  was  beyond  the  right  of  the 
United  States  to  make  laws  under  which  British 
vessels  could  be  condemned  by  the  United  States' 
Courts,  or  under  which  the  United  States'  cruizers 
could  interfere  with  British  vessels  engaged  in 
pelagic  sealing  in  Behring  Sea,  and  that  such 
laws  were  legitimately  disregarded  by  British 
subjects. 


Varying  Character  of  United  States^  Contention. 

In  view  of  the  great  complexity  and  varying    Different  forms  in  wliich  the  United 
nature   of    the    United    States'    contention,    the  States'  claim  is  presented, 

following  brief  survey  of  the  manner  in  which 
their  case  has  been  presented  is  submitted. 

This  is  the  more  essential,  as  the  United  States' 
diplomatic  correspondence,  and  other  documents 
in  which  the  United  States'  claim  is  advocated,  do 
not  keep  the  points  clear,  but  move  imperceptibly 
from  one  standpoint  to  another. 
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The  points  to  which  the  argument  of  the 
United  States  is  airected  are  these  : — 

1.  That  E/Ussia  claimed  and  exercised  the 
jurisdiction  in  Behring  Sea  now  asserted,  and 
ceded  it  to  the  United  States,  and  that,  therefore, 
the  United  States  are  entitled  to  exercise  it  in 
virtue  of  the  Treaty  of  Cession  of  1867. 

2.  That  the  United  States  have  the  like  juris- 
diction over  Behring  Sea  in  virtue  of  their  own 
possessions,  and  in  their  own  right  of  dominion. 

3.  That  the  United  States  have  jurisdiction 
over  the  eastern  portion  of  Behring  Sea  as  part 
of  their  territorial  waters. 

4.  That  the  United  States  have  jurisdiction 
for  the  protection  of  the  fur-seal  in  virtue  of  an 
alleged  right  of  nations  to  exercise  similar  juris- 
diction on  the  high  sea,  apart  from  any  dominion 
or  special  jurisdiction  over  Behring  Sea. 

5.  That  the  United  States  have  a  property  in 
the  seals  on  account  of  their  hreeding  and  tempo- 
rary residence  on  the  Pribyloffs,  and  a  right  to 
follow  such  seals  and  protect  them  in  the  high 
sea,  apart  from  any  dominion  or  special  juris- 
diction. 

6.  That  the  United  States  have  such  right 
of  protection  apart  from  any  right  of  property. 

Of  these  six  claims,  it  is  submitted  that  the 
last  three,  so  far  as  they  assert  a  jurisdiction 
extending  beyond  Behring  Sea,  or  the  eastern 
portion  thereof,  are  not  included  in  the  reference 
to  this  Tribunal  made  by  the  Treaty  of  Arbitra- 
tion. 


Division  of  Argument. 

The  following  Argument  is  thus  divided  : — 
In  Part  I  the  grounds  are  set  forth  on  which 
Great  Britain  claims  that  all  the  questions 
arising  under  the  first  four  questions  propounded 
in  the  YIth  Article  of  the  Treaty  of  Arbitration 
should  be  decided  in  favour  of  Great  Britain. 

In  Part  II  the  United  States'  claim  of  right  of 
protection  or  property  in  fur-seals  is  considered, 
and  the  grounds  are  set  forth  on  which  Great 
Britain  claims  that  the  fifth  question  propounded 
should  be  decided  in  her  favour. 
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In  Part  III  the  question  of  regulations  is 
discussed;  and 

In  Part  IV  the  claims  of  Great  Eritain  and  of 
the  United  States  respectively  for  damages  are 
considered. 


AEGUMENT.— PART  I. 


Argument  addressed  to  the  first  four  Questions  for 
Decision  under  Article  VI  of  the  Treaty  of  Arbi- 
tration. 

Behring  Sea  is  the  northernmost  part  of  the  ^^^^^e,  extent,  and  geographical 

Pacific  Ocean.  position  of  Behring  Sea. 

It  washes  the  north-western  parts  of  the  coasts  United  States' 
of  America  and  the  north-eastern  part  of  Asia.       ^ase,  p.  12. 

The  Pacific  and  Arctic  Oceans  are  connected 
by  Behring  Strait,  48  miles  in  width.* 

From  east  to  west,  Behring  Sea  has  an  extreme 
width  of  1,260  miles;  from  north  to  south,  it 
extends  over  about  14  degrees  of  latitude,  or  more 
than  800  miles. 

The  area  of  Behring  Sea  is  stated  in  the  United  ibid.,  p.  11. 
States'  Case  to  be  873,128  square  statute  miles. 

The  Aleutian  and  Commander  Islands  are 
recognized  as  marking  the  southern  limits  of 
Behring  Sea.  Between  the  Aleutian  and  Com- 
mander Islands,  and  between  the  latter  and  the 
Kamtschatkan  coast,  are  stretches  of  open  sea 
190  and  95  miles  wide  respectively.  The  western 
part  of  the  Aleutian  chain  forms  a  widely 
scattered  archipelago,  with  three  open  sea 
stretches  of  50  miles  or  more  in  width  each* 
and  many  navigable  channels  and  passes 
through  all  parts  of  this  group.  So  large  are 
the  spaces  of  sea  as  compared  with  the  lengths  of 
the  islands,  that  from  the  western  end  of  the  Pox 
Islands  to  the  coast  of  Asia,  a  distance  of  some 
1,000  geographical  miles,  there  are  about  660 
miles  of  sea,  being  nearly  two-thirds  of  the  entire 
distance. 

The  free  navigation  of  the  Pacific  northward  to 
the  Arctic  Ocean  is,  in  fact,  in  no  sense  interfered 
with  by  the  intervening  islands,  but  is,  and  always 
has  been,  exercised  by  all  nations  through  and 
over  all  parts  of  Behring  Sea  and  through 
Behring  Strait. 

*  Geographical  miles  in  all  cases,  unless  otherwise  stated. 
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No  nation  can  close  Behring  Sea ; 


Nor  claim  dominion  over  it. 


Pribyloff  Islands. 


Waters  between  these  islands  and  the 
mainland  cannot  be  United  States' 
territory. 


Nor  within  their  territorial  waters. 


British  vessels  wrongfully  seized. 


The  geographical  conditions  of  Behring  Sea,  its 
enormous  size,  the  wide  open  navigable  passes 
through  and  to  the  west  of  the  Aleutians, 
together  with  the  great  width  of  the  northern 
opening  through  Behring  Strait,  renders  it 
impossible  for  any  nation  practically  to  close  the 
sea  against  the  ships  of  other  nations. 

It  is  not  a  land-locked  sea,  or  a  sea  so  sur- 
rounded by  land  as  to  entitle  nations  to  whom 
the  adjacent  territories  belong  to  assert  a  terri- 
torial dominion  over  it,  but  is  in  every  sense  of 
the  term  the  high  sea. 

The  Pribyloff  Islands,  upon  which  are  the 
principal  breeding  resorts  or  **  rookeries  "  of  the 
fur-seal  in  the  eastern  part  of  the  North  Pacific, 
are  situated  in  Behring  Sea,  and  consist  of  four 
small  islands.  Two  of  them  only — St.  Paul  and 
St.  George — are  at  present  resorted  to  by  the 
seals  for  breeding  purposes.  These  two  islands 
are  40  miles  apart. 

The  Pribyloff  group  is  situated  180  miles  to 
the  north  of  Unalaska  Island  in  the  Aleutians, 
and  nearly  300  miles  to  the  west  of  the  mainland 
of  Alaska,  these  being  the  nearest  island  and 
mainland. 

The  position  of  the  Pribyloff  group  of  islands 
in  the  open  sea  is  therefore  such  that  no  claim 
could  legitimately  be  made  by  the  nation  owning 
Alaska  or  the  Aleutians  to  include  the  inter- 
vening sea  T^ithin  its  territory,  and  no  justifica- 
tion can  be  found  for  any  attempt  to  extend 
the  territorial  waters  washing  their  coasts, 
respectively,  beyond  the  3  miles  recognized  by 
international  law,  or  to  treat  them  as  embayed 
waters. 

In  the  absence  of  Treaty,  or  of  some  claim 
based  on  acquiescence,  the  right  of  exclusive 
fishing  on  the  high  sea  conceded  to  any  country 
by  international  law  is  limited  to  the  3  miles  of 
territorial  waters. 

On  general  principles  of  international  law, 
therefore,  the  places  where  the  British  vessels 
were  seized  by  the  United  States  were  not  within 
the  territorial  waters  of  the  United  States,  but  on 
the  high  sea. 


Alleged  claims  of  Eussia. 


It  is  contended  by  the  United  States  that 
Russia  asserted  and  exercised  jurisdiction  over 
Behring   Sea  not  consistent  with  the  foregoing 
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principles,  and  that,  either  by  express  consent 
of  other  nations  or  by  acquiescence,  E^ussia 
asserted  this  jurisdiction  effectively. 

The  importan'o  poriods  for  consideration  are  as 
follows : — 

Prior  to  1799, 
1799  to  1821, 
1821  to  1825, 
1825  to  1867, 
1867  and  subsequently. 

Prior  to  1799. 

Behring   Sea  was   one    of  the   vast    partially  Eebring  Sea  open  to  all  nations, 

explored  seas  open  to  the  world. 

It  had  begun  to  be  navigated  by  all  nations, 
and  the  right  to  a  highway  through  the  sea  at  all  Britisli  Case,  p.  W. 
its  openings  had  been  exercised  and  established ; 
the  rights  of  fishing  and  trading  were  also  exer- 
cised. 

Its  eastern  shores  and  islands,  though  not 
fully  explored  or  known,  were  being  explored  by 
Great  Britain,  the  United  States,  France,  and 
E/Ussia. 

Russian  Ukase  of  1799. 

This   Ukase  deals  with  the  coast  of  America  Character  of  the  First  Ukase  ^ 

and  the  islands,  ffivins*  commercial  privileges  to  British  Counter-  ■ 

.        ^  Case,  p.  11.  B 

the  Russian- American  Company.  ■ 

The  territory  was  claimed  by  right  of  discovery ;  " 

a  risrht  which  neither  Great  Britain  nor  the 
United  States  admitted  in  negotiations.  « 

The  Ukase  is  purely  territorial;    it   does   not  m 

claim  jurisdiction   over    the    sea,  or  profess   to  ^ 

affect  forei2:ners.  The  territories  were,  and  were 
treated  as,  colonies  separated  from  the  Hussian 
Empire  by  the  high  seas.  The  Charter  to  the  United  States' 
Company  of  18M  expressly  uses  the  term  volVp-^'^o"  '^'  " 
"colonies"  for  the  territories  in  America;  but 
for  Okhotsk  on  the  Siberian  mainland  the  term 
used  is  "  province."  . 

No  Russian  legislation  for  Behring  Sea  exists ;  •  *' 

it  is  not  alleged,  nor  could  it  be  proved,  that 
foreigners  in  Behring  Sea  were  affected  by 
Russian  Ijaws  in  general,  or  by  the  Ukase  in  par- 
ticular. 

Russia  did  not  claim,  nor  does  the  Ukase  pre- 
tend, to  make  Behring  Sea  mare  clausum. 

The  Ukase  of  1799  therefore  leaves  the  question 
of   dominion  or  jurisdiction  over  Behring  Sea 
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Hiitish  Case,  p.  29   untouched.     The  highway  to  the  Arctic  Ocean 

*  *''^'  was  recognized,   and  was  afterwards  used;  also 

fishing  rights  as  on  the  high  sea. 


Eights  of  the  hij^h  sea  continued  to 


be  exercised. 


1799  to  1821. 


Rights  of  free  navigation  continued  to  be  exer- 
cised unrestrained  by  Russia. 

Russia   continued    only  to  enforce   her    terri- 
torial Ukase. 
British  Case,  p.  37.       Behring  Sea  was  soon  frequented  by  foreigners 
competing   with    the    Company    in    navigation, 
exploration,  and  trade. 


Character  of  the  Second  Ukase. 


]bid..  Appendix, 
vol.  ii,  Part  I,  p.  1. 
Ibid.,  Part  II, 
No.  1. 


United  States' 
Case,  Appendix, 
vol.  i,  p.  J  6. 


Russian  Ukase  of  1821. 

Russia  did  not  shut  Behring  Sea,  nor  claim  it, 
or  any  part  of  it,  as  territory ;  she  only  claimed 
by  this  Ukase  exclusive  sovereignty  on  territory 
in  America  from  Behring  Straits  as  far  south  as 
51°  iSr,,  together  with  exclusive  jurisdiction  100 
miles  from  the  coast. 

The  claim  was  of  territory  on  land,  and  juris- 
diction to  restrain  trade  along  all  the  coasts  of 
that  territorv. 

The  United  States'  claim  to  territory  and 
dominion  in  the  Behring  Sea  east  of  the  line 
of  demarcation  depends  entirely  on  the  cession  of 
1867  by  Russia. 

If  Russia  had  not  territorv  and  dominion  in 
Behring  Sea,  she  could  not  cede  it  to  the  United 
States. 


Notification  of  Ukase. 


United  States' 
Case,  Appendix, 
vol.  i,  pp.  16,  24. 

Protests     of      Great      Britain     and 
United  States. 

British  Case, 
Appendix,  vol,  ii, 
p.  14. 


British  Case, 
Appendix,  vol.  ii. 
Part  II,  No.  2. 


IJrIiish  Case, 
p.  42,  and 
Appendix,  vol.  ii, 
Part  I,  pp.  3  and  24 


1821  to  1825. 

This  Ukase  of  1821  was  notified  to  Great  Britain 
and  the  United  States. 

The  Rules  annexed  to  it,  and  the  Charter 
issued  at  the  same  time,  applied  to  Russian 
subjects  and  to  foreigners. 

A  protest  was  at  once  entered  by  both  Govern- 
ments, the  British  protest  being  directed  both  to 
the  claim  of  exclusive  sovereignty  over  the  terri- 
tories, and  of  exclusive  rights  within  the  mari- 
time limits  specified.  The  United  States'  protest 
was  directed  in  the  same  way  to  every  part  of  the 
claim :  to  the  claim  to  the  territories  south  and 
east  of  Behring  Straits ;  to  the  extension  of  the 
southern  limit  from  55°  north  to  51°  north ;  and 
to  the  extension  of  maritime  jurisdiction. 

Both  protests  were  at  first  met  by  explanations 
of  the  reasons  for  the  Ukase :  by  statements  that 
[311]  '  D 
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,1  ^    (Middleton 

the   same  [^  ^^^^^ ) 


the  Powers  were  expressly  to  understand  that  the 
entrance  to  and  navigation  of  Behring  Sea  had 
not  been  affected  except  within  the  100  miles 
limit,  but  that  this  limit  was  insisted  on  for  the 
protection  of  Russian  commerce. 

After  these  protests,  Russia  issued  instructions  Britigh  Caie,  p.  44. 
to  her  cruizers  practically  suspending  the  effect 
of  the  Ukase  in  so  far  as  the  claim  to  maritime 
jurisdiction  was  concerned. 

This  withdrawal  was  notified  to  Great  Britain, 
and  a  su£:2:estion  made  that  the  delimitation  of 
boundaries  should  be  matter  of  negotiation. 

It  was  notified  also  to  the  United  States,  and 
communicated  by  both  Powers  to  their  respective 
R  epr  esentati  ves . 

The  United  States  also  informed  the  British  IWd..  p.  43 
Minister  to  the  United  States  of 
fact,  and  this  withdrawal  was  made  the  basis  of 
communications  to  the  Russian  Representatives 
during  the  negotiations,  and  was  never  denied. 
It  was  communicated  with  the  consent  of  the  British  Case, 

,     .  Ill  Appendix,  vol.  ii, 

Russian  Ambassador  m  somewhat  guarded  Ian-  p  45, 
guage  to  British  ship-owners. 

Russia  never  withdrew  or  qualified  the  aban- 
donment of  the  100-mile  jmisdiction  claim,  and 
on  this  basis  the  negotiation  of  the  Treaties 
proceeded. 

The  abandonment,  demanded  both  by  Great 
Britain  and  the  United  States,  was  not  of  any 
specific  part  of  her  claim  to  jurisdiction,  nor  were 
certain  coasts  specified  along  which  this  jurisdic- 
tion should  not  be  exercised,  but  she  abandoned 
the  whole  claim  to  jurisdiction  along  the  irhole  of 
the  coasts  of  the  territories  she  claimed,  and  never 
again  revived  or  attempted  to  exercise  it  on  any 
part  of  the  coasts. 

The  action  of  the  "ApoUon"  in   the  case  of  British  Case.  p.  78. 
the    "Pearl"    was    disavowed    by   the   Russian 
Government. 


Witbdrfiwal  by  Eussia  of  her  claim  to 
niaritime  jurisdiction 


The  United  States'  Treaty  of  1824. 


The  United  States  having  objected  to  the  claim 
of  territory  by  Russia  south  and  east  of  Behring 
Straits,  as  far  south  as  51°,  and  also  to  the  claim 
of  maritime  jurisdiction  along  the  shores  of  that 
territory  ;  further,  Russia  having  agreed  to  with- 
draw that  claim  of  maritime  jurisdiction  ;  the 
Treaty  was  entered  into  to  carry  out  the  aiTange- 
ments  which  had  been  come  to.     It  is  therefore 


Constniction  and  effect  of  Treaty 
of  1824. 
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Hritish  Case, 
pp.  66,  72,  15. 


obvious  that  the  words  of  Article  I,  '*  any  part 
of  the  Pacific  Ocean,"  include  Behring  Sea. 

The  fact  that  the  United  States  also  contested 
the  extension  of  the  southern  boundary  does  not 
affect  this  position. 

There  was  nothing  unusual  in  using  the 
term  "  Pacific  "  to  include  Behring  Sea ;  it  was 
commonly  so  used  in  despatches,  by  writers, 
and  by  geographers  at  that  time,  and  is  now ;  it 
is  used  in  this  sense  by  all  the  jurists  who  have 
dealt  with  the  Treaties,  and  by  Greenhow,  a 
prominent  official  of  the  United  States'  Govern- 
ment, in  official  publications. 

It  was  necessarily  used  in  the  Treaty  in  this 
sense,  because  the  abandoned  claim  to  restrict 
freedom  of  navigation  and  fishing  applied  to 
several  parts  of  the  Pacific  Ocean,  viz.,  Behring 
Sea,  the  Sea  of  Okhotsk,  and  that  part  of  the 
Pacific  which  lies  south  and  east  of  the  Alaskan 
territory. 

The  argument  that  it  applied  only  to  the 
Pacific  Ocean  south  and  east  of  the  Alaskan 
territory,  and  not  to  Behring  Sea,  is  disproved 
by  the  fact  that  the  100  miles  claim  of  jurisdic- 
tion extended  both  to  the  north  and  to  the  south 
of  the  Aleutians.  Its  withdrawal,  therefore, 
could  not  have  been  confined  to  the  south,  to 
the  exclusion  of  the  north,  unless  it  had  been 
expressly  so  stated. 

Other  provisions  of  the  Treaty  {e.g.,  Article  II, 
forbidding  resort  to  any  point  where  there  was 
a  Russian  establishment)  manifestly  applied  to 
the  whole  territory  claimed  by  the  Ukase. 


Construction  and  effect  of  Treaty 
of  1825. 


The  British  Treaty  of  1825. 

It  is  submitted  that  the  Treaties  of  1824  and 
1825  declared  and  recognized  the  rights  of  the 
United  States  and  Great  Britain  to  navigate  and 
fish  in  all  parts  of  the  non-tenitorial  waters 
over  which  the  Ukase  purported  to  extend: 
that  the  body  of  water  known  as  Behring  Sea 
was  included  in  the  phrase  "  Pacific  Ocean  "  as 
used  in  the  Treaty  of  1825  ;  and  that  the  limited 
meanings  placed  on  the  term  "  north-west  coast " 
or  "  north-west  coast  of  America  "  in  the  United 
States'  Case  are  incorrect. 

Throughout  the  negotiations  which  preceded 

the  Treaties,  the  words  "  north-west  coast  "  ■v\  ere 

used  to  include  not  less  than  the  whole  of  the 

North  American  coast  from  Behring  Straits  to 
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51°  north.  If  it  had  been  intended  to  limit 
this  general  term  to  a  certain  portion  of  the 
coast,  explicit  language  would  have  been  used. 

One  contention  of  the  United  States,  in  effect, 
limits  the  "  north-west  coast"  to  the  lisiere  defined 
in  the  Ilird  Article  of  the  Treaty  of  1825. 

While  on  the  one  hand  Article  VI  of  the 
Treaty  was  confined  to  the  lisiere  indiquee,  on 
the  other  hand,  the  reciprocal  liberty  of  access 
and  commerce  with  each  other's  territories 
secured  by  Article  VII  was  clearly  not  confined 
to  the  lisiere;  the  main  proposals  made  with 
regard  to  this  related  to  its  possession  by  Russia. 
The  other  proposals,  including  that  as  to  reciprocal 
liberty  of  access,  related  to  the  whole  of  the  north- 
west coast.  In  the  words  of  Mr.  Canning,  writing 
in  1824,  the  object  was  to  secure  reciprocal 
access  to  the  territories  of  the  respective  Powers. 
This  was  effected  by  adopting,  as  Article  VII  British  Counier- 
of  the  British  Treaty,  Article  IV  of  the  United  C^«*^'  P-  ^^• 
States'  Treaty,  which  gave  to  Russia  and  the 
United  States  a  reciprocal  right  of  frequenting  for 
ten  years  the  interior  seas  on  the  coast  mentioned 
in  Article  III  of  that  Treaty.  This  coast  was 
clearly  the  whole  of  the  north-west  coast  from 
Behring  Strait  southwards  to  about  54°  40', 
Russia  agreeing  not  to  form  any  establishment 
south  of  54°  40',  and  the  United  States  agreeing 
not  to  form  any  to  the  north  of  that  latitude. 

It  is  submitted,  therefore,  that  Behring  Sea  is 
clearly  included  in  the  term  "  Pacific  Ocean  "  in 
the  Treaty  of  1825. 

Article  III  of  the  Treaty  of  1825  traces  the  Analysis  of  the  Treaty, 

line  of  demarcation  between  the  two  Powers  on 
the  coast  of  the  continent  and  the  islands  of 
North-western  America. 

Article  IV  defines  the  Eastern  boundary  of 
the  lisiere  which  was  to  belong  to  Russia. 

Article  V  emphasizes  the  possession  of  the 
lisiere  by  Russia  by  reiterating  that  the  reciprocal 
prohibition  against  forming  establishments  in  the 
possessions  of  the  two  parties  respectively  ap- 
plied in  the  case  of  the  Russian  possessions  both 
to  the  coast  and  to  the  lisiere  comprised  within 
those  possessions. 

Article  VI  dealt  only  Avith  the  lisiere,  granting 
to  Great  Britain  a  perpetual  right  of  navigation 
of  all  the  rivers  flowing  to  the  Pacific  across  the 
line  of  demarcation  of  the  lisiere  indicated  in 
Article  III. 

Article  VII,  on  the  other  hand,  dealt  with  the 
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British  Counter- 
Case,  p.  51. 


coast  of  the  continent  UKnlioned  in  Article  III : 
it  gave  to  tlie  two  parties  a  reciprocal  right  of 
visit  to  all  the  inland  waters,  harbours,  &c.,  on 
this  coast :  it  applied,  therefore,  to  the  coast  of 
the  whole  of  the  Russian  possessions,  as  well  as 
to  the  whole  of  tlie  coast  of  the  British  T^osses- 
sions. 

If  the  right  of  access  under  Article  YII  were 
limited  to  the  coast  of  the  lisiere,  the  reciprocal 
character  of  the  Article  would  be  destroyed. 

The  text  of  the  Treatv  clearlv  shows,  there- 
fore,  that  the  expression  "  north- west  coast"  in- 
cluded the  whole  of  the  coast  on  the  north-west 
of  the  American  continent ;  and  that  the  term 
"  Pacific  Ocean  "  included  all  the  waters  washing 
the  north-west  coast,  including  Behring  Sea. 

This  argument  is  supported  by  the  fact  that 
in  the  Treaties  of  1SJ.1, 184:3,  and  1859,  concluded 
by  Russia  with  Great  Britain  and  otlier  Powers 
(and  which  are  examined  in  the  British  Counter- 
Case,  pp.  61-52),  the  term  "  Xorth-west  coast  of 
America  "  is  used  in  a  manner  showing  conclu- 
sively that  it  included  the  coast  of  Behring  Sea. 

The  Treaty  of  1859  did  not  expire  till  1869,  i.e., 
after  the  cession  of  Alaska  to  the  United  States. 

The  notice  issued  bv  the  United  States  in  1815 
at  the  request  of  Russia  warns  the  United  States' 
citizens  a^^ainst  infrin^ins:  the  Treatv  of  18213 
by  '•'  resorting  to  any  point  upon  the  Russian- 
American  coast  where  there  is  a  Russian  estab- 
lishment." This  notice  clearly  applied  to  all  the 
coast  of  Behring  Sea. 


Cession  to  Uuitcd  States. 


The  Cession  of  Alaska  to  United  States  in  1867. 

The  whole  of  the  Russian  territories  on  the 
north-west  coast  of  America,  together  with  the' 
islands,  Avere  ceded  bv  Russia  to  the  United  States 
Treatv  of  1867. 


Uuited  States'  Statutes,  &c.,  deahng 
with  Alaska. 


It  is  submitted  that  the  United  States'  official 
Acts  and  Statutes  dealinsr  with  Alaska  Territorv 
next  mentioned,  whatever  their  construction, 
have  no  force  or  validitv  0  2:aiust  foreiarners,  and 
therefore  afford  no  support  to  the  position  assumed 
bv  the  United  States.     Thev  are  as  follows : — 

The  Act  of  July  1868,  section  1,  extending  the 
laws  of   the  United  States  relating  to  customs, 
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commerce,  and  navigation  over  all  tlie  mainland,  United  States' 
islands,  and  waters  of  the  territory  ceded  to  the  ^^'^'  P-  ^^• 
United  States  by  Russia. 

Section   1956,    Revised    Statutes,  Chapter   3,  ibid.,  Appendix, 
title  23,  prohibiting  the  killing  of  fur-seals  and  ^■"^- ''  P-  ^^' 
other  animals  within  the  limit  of  Alaska  Territory, 
or  in  the  waters  thereof. 

"  An  Act  to  provide  for  the  protection  of  the  I'^id-,  p.  99. 
Salmon  Fisheries  of  Alaska,  1889,"  section  3, 
declaring  that  Section  1956,  above,  shall  '*  include 
and  apply  to  all  the  dominion  of  the  United 
States  in  the  waters  of  the  Behring  Sea ; "  and 
that  the  Proclamation  of  the  President,  warning 
all  persons  from  entering  such  waters  for  the 
purpose  of  violating  the  Statutes,  shall  be 
published  at  each  United  States'  port  of  entry 
*'on  the  Pacific  coast." 

A  Proclamation  of  the  United  States'  President  ibid.,  p.  112. 
in  1889  (and  also  in  1890,  1891,  and  1892), 
warning  all  persons  entering  the  waters  of 
Behring  Sea,  within  the  dominion  of  the  United 
States,  for  the  purpose  of  violating  Section  1956, 
and  authorizing  seizure  of  vessels. 

It  is  submitted  that  the  application  of  these 
Statutes  and  official  Acts  to  foreigners  is  not 
warranted  by  the  Treaty  of  Cession  of  1867,  and 
cannot  be  supported  by  any  principle  of  law. 


The  Treaty  of  Cession  contained  the  following  Treaty  of  Cession,  1867. 

provisions  : —  Umted  States' 

■•■  Case,  Appendix, 

vo'.  i,  p.  46. 

ARTICLE  I. 


"  Sa  Majeste  I'Empereur  de  Toutes  les  Hussies 
s'engaije  ....  a  ceder  aux  13tats-Unis  .... 
tout  le  territoire  avec  droit  de  souverainetc 
actuellement  possede  par  Sa  ;^^ajeste  sur  Ic 
Continent  d'Amerique  ainsi  que  les  lies  coDtigues, 
lo  dit  territoire  etant  compris  dans  les  limites 
geographiques  ci-dessous  indiquees  .  .  .  ." 

A  line  runniDg  through  Behring  Straits, 
and  thence  to  the  south-west  to  a  point  between 
Attn  and  Commander  Islands,  is  drawn  as  "la 
limite  occidentale  des  territoires  cedes,  de  maniere 
a  enclaver  dans  le  territoire  cede,  toutes  les  lies 
Aleoutes  situees  a  Test  de  ce  meridieu." 

The  eastern  boundary  was  the  line  of  demar- 
cation traced  by  tJie  Treaty  of  1825. 


Uuited    States'  translation   and   con- 
struction of  the  Treaty  incorrect. 


I 
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AETICLE  II. 

The  right  of  property  in  all  the  vacant  lands 
and  public  places,  &c.,  is  included  "  dans  Ic 
territoire  cede." 

ARTICLE  VI. 

" ....  La  cession  du  territoire  avec  droit  de 
souvemiuete  faitc  par  cetto  Convention,  est 
declaree  libre  ;  .  .  .  .  et  la  cession  ainsi  faite 
transfere  tons  les  droits,  franchises,  et  privileges 
appartenant  actuellement  a  la  Russie  dans  le  dit 
territoire  et  ses  dependances." 

United  States'  These  Articles  are  thus  rendered  into  English 

Case,  Appendix,       jji  the  United  States'  Case  :— 

vol.  i,  p.  44. 

British  Case, 

Appendix    vol.  ii,  ARTICLE  1. 

Part  III,  ^o.  3. 

"  His  Majesty  the  Emperor  of  All  the  Riissias 
asrrees  to  cede  to  the  United  States,  ....  all  the 
territory  and  dominion  now  possessed  by  His  said 
Majesty  on  the  Continent  of  America  and  in  the 
adjacent  islands,  the  same  being  contained  within 
the  geographical  limits  herein  set  forth  .  .  .  ." 

A  line  running  through  the  Behring  Strait, 
and  thence  to  the  south-west  to  a  point  hetween 
Attn  and  Commander  Islands,  is  drawn  as  "  the 
western  limit  within  which  the  territories  and 
dominion  conveyed  are  contained  so  as  to  include 
in  the  territorv  conveved  the  whole  of  the 
Aleutian  Islands  east  of  that  meridian." 


ARTICLE  II. 

The  right  of  property  in  all  the  vacant  lands 
and  public  places,  &c.,  is  included  "  in  the  cession 
of  territory  and  dominion." 

ARTICLE  YL 

''....  The  cession  of  territory  and  dominion 
herein  made  is  hereby  declared  to  be  free,  .... 
and  the  cession  liereby  made  conveys  all  the 
rights,  franchises,  and  privileges  now  belonging 
to  Russia  in  the  said  territory  or  dominion,  and 
appurtenances  thereto." 

In  this  translation  the  expression  (twice 
used)  "  Le  territoire  avec  droit  de  souveiainetd  " 
is  translated  "the  territory  and  dominion," 
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I   The  accurate    translation  is,  "  The   territory, 
together  with  the  right  of  sovereignty." 

It  expresses  not  merely  a  grant  of  territory, 
but  also  of  the  sovereign  rights  over  such 
territory.  It  says  nothing  of  sovereign  rights  or 
dominion  over  the  sea.  The  western  boundary- 
line  is  drawn  not  to  include  as  tei-ritory  or 
dominion  the  waters  to  the  east  of  it,  but  to  show 
that  the  islands  and  territory  to  the  east  of  it  pass 
to  the  United  States  by  the  cession. 

In  this  translation  also  the  expression  *'  terri- 
toires  cedes"  is  translated  "the  territories  and 
dominion  ceded." 

Such  translation  is  only  permissible  as  a  free 
rendering  of  the  French,  and  as  incorporating  the 
same  dominion  or  sovereignty  which  is  alluded  to 
in  Article  I,  i.e.,  sovereignty  over  the  ceded 
territories. 

In  the  Vlth  Article  the  expression  "le  dit 
territoire  et  ses  dependances  "  is  translated  "  the 
said  territory  or  dominion  and  appurtenances 
thereto." 

The  accurate  translation  is,  "  The  said  territory 
and  its  dependencies." 

On   these    mistranslations   of    the   Treaty   of  united  States' 

Cession,  are  founded  the  United  States'  argument  ^^^^'  P-  ^^• 

and  certain  iudicial  decisions,  to  the  effect  that  the  ^"^^^^1  ^^^^''  •'^^2'^"^^"*  and  judg- 

•^  ^  iiients    uased    on    such    erroneous 

w^aters  referred  to  in  the  Statutes  were  included  translation  and  construction. 

in  the  dominion  ceded  by  Hussia,  and  include  all 

Behring  Sea  to  the  east  of  the  boundary-line. 

Purther,  the  inference  drawn  by  the  United 
States,  and  submitted  to  the  Arbitration  Tribunal,  is 
that  up  to  the  time  of  the  cession  Hussia  continued 
to  claim  dominion  over  Behring  Sea,  relinquishing 
part  of  it  to  the  United  States;  that  this  dominion  so 
claimed  forty  years  after  the  Treaties  of  1824-25 
is  evidence  of  British  acquiescence  in  such  claim ; 
and  that  therefore  the  United  States  are  entitled  to 
have  Question  3,  and  all  other  questions  depend- 
ing on  it,  answered  in  favour  of  the  United  States. 

A  reference  to  the  language  of  the  Treaty  of 
1807  shows  that  both  arguments  and  inference 
are  unfounded. 

There  is  nothing  to  warrant  any  larger  meaning 
being  given  to  "waters  thereof"  than  the  usual 
meaning,  i.e.,  3  miles  of  territorial  waters. 

Drawing  an  imaginary  boundary-line  through 
the  high  sea  for  the  purpose  of  delimitation  of 
territories  on  either  side  of  it  does  not  warrant 
the  inference  that  dominion  over  the  high  sea  on 
either  side  is  claimed.      Such  definition  of  a 
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United  States' 
Case,  p.  223. 


boundary-line  is  the  only  one  possi])le  where  the 
cession  is  of  many  islands  and  rocks,  many  of 
which  are  not  named  or  surveyed,  and  some  of 
which  are  even  perhaps  unknown. 

The  cession  was  of  all  territories  within  the 
boundary-line,  and  the  Treaty  so  expressed  it. 

An  example  of  the  use  of  water  boundary-lines 
for  this  purpose  is  furnished  by  the  United 
Kingdom  Statute  defining  the  limits  of  New 
Zealand,  which  plainly  refers  only  to  territories 
and  islands  within  those  limits.  Yet  the  United 
States,  for  consistency,  assert,  contrary  to  the 
fact,  that  Great  Britain  thereby  claims  as  within 
the  Colony  all  the  high  sea  within  those  limits. 

The  United  States'  contention  has  been  shown 
to  depend  on  an  erroneous  construction  of  the 
Treaty  of  1867. 

The  decisions  of  the  United  States'  Courts 
condemning  British  vessels  for  a  supposedjbreach 
of  the  United  States'  sealing  laws  adopt  a.  similar 
construction,  and  are  therefore  not  to  be 
supported. 

Three  examples  of  such  decisions,  with  the 
judgments,  are  set  out  in  the  United  States' 
Appendix : — 


Decisions  of  United  States'  Courts  cited 
in  United  States'  Case. 

United  States' 
Case,  Appendix, 
vol.  i,  p,  114. 


Case  of  the  "  Thornton,"  1886. 

Dawson,  J.,  held  that  '•  all  the  waters  within  the 
boundary  set  forth  in  this  treaty  ....  are  to 
be  considered  as  comprised  within  the  waters  of 
Alaska." 

The  "Thornton,"  a  British  vessel,  was  seized 
when  fishing  70  miles  south-east  of  St.  George 
Island,  the  nearest  land,  and  was  condemned. 


Ibid,  p.  115. 


Case  of  the  "Dolphin"  and  other  ships,  1887. 

Dawson,  J.,  held  that  Kussia  had  claimed  juris- 
diction over  Behring  Sea,  and  that  Great  Britain 
had  acquiesced  in  that  claim;  that  the  United 
States  had  purchased  the  sea  east  of  the  boundary- 
line,  and  that  the  action  of  the  United  States 
was  "a  legitimate  exercise  of  the  powers  of 
sovereignty  under  the  law  of  nations,  with  which 
no  nation  can  lawfully  interfere." 

The  "Dolphin"  and  other  ships,  British 
vessels,  were  seized  when  fishing  beyond  the 
3-mile  limit  in  Behring  Sea,  and  were  con- 
demned. 


[311] 
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Case  of  the  ''James  G.  Swan,"  1892. 

Handford,  J.,  held  that  Russia  had  asserted  United  States' 
authority  over  Behring  Sea  by  assuming  to  J;'','^;^pPPi^:''^' 
transfer  to  the  United  States  certain  territory  and 
dominion  with  definite  boundaries,  including  a 
large  part  of  Behring  Sea,  and  that  the  United 
States,  by  the  ratification  of  the  Treaty  of  Cession, 
acquired  a  claim  of  right  to  exercise  authority 
and  sovereignty  therein. 

The  schooner  was  condemned. 

The  decisions  of  the  United  States'  Courts  in 
the  condemnation  of  other  vessels  proceed  on  the 
same  principles. 

Either  they  were  wrong  in  point  of  construc- 
tion, or  the  Statutes  upon  which  they  were 
founded  were  ultra  vires  as  against  foreigners. 
In  neither  case  do  they  furnish  any  justification 
for  the  action  of  the  United  States. 


The  foregoing  facts  and  arguments,  it  is  sub- 
mitted,  conclusively  establish  that  the  following 
answers  should  be  given  to  the  first  four 
questions  in  Article  VI  of  the  Treaty  of  Arbi- 
tration. 

To  Question  1.— That  Russia  exercised  no 
exclusive  jurisdiction  in  Behring  Sea  prior  to 
1867 ;  that,  in  1821  only,  Russia  asserted  exclusive 
jurisdiction  over  a  part  of  Behring  Sea  along 
its  coasts,  but  that  she  withdrew  the  assertion, 
and  never  afterwards  asserted  or  exercised  such 
jurisdiction. 

That  Russia  exercised  no  exclusive  rights  in 
the  seal  fisheries  in  Behring  Sea  prior  to  1867 ; 
that  in  1821  only,  Russia  claimed  exclusive 
rights,  as  included  in  her  claim  of  jurisdiction 
extending  to  100  miles  from  the  coast,  but 
that  she  withdrew  the  assertion,  and  never 
afterwards  asserted  or  exercised  such  rights. 

The  only  exclusive  right  which  Russia  sub- 
sequently exercised  was  the  right  incidental  to 
^her  territorial  ownership. 

To  Question  2.-.That  Great  Britain  neither 
recognized  nor  conceded  any  claims  of  Russia  of 
jurisdiction  as  to  the  seal  fisheries,  i.e.,  either 
(a)  of  exclusive  jurisdiction  in  Behring  Sea,  or 
(h)  exclusive  rights  in  the  fisheries  in  Behring 
gea,  save  as  already  mentioned. 


Conclusions  estabhshed  by  foregoing 
argument. 
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To  Question  3. — That  Bebring  Sea  was  included 
in  "  Pacific  Ocean"  in  the  Treaty  of  1825. 

That  E/Ussia  neither  held  nor  exclusively  exer- 
cised  any  rights  in  Behring  Sea  after  the  Treaty 
of  1825,  save  only  such  territorial  rights  as  were 
allowed  to  her  by  international  law. 

To  Question  4. — That  no  rights  as  to  juris- 
diction or  as  to  the  seal  fisheries  in  Behring 
Sea  east  of  the  water  boundary,  in  the  Treaty 
between  the  United  States  and  Hussia  of  the 
30th  March,  1867,  passed  to  the  United  States 
under  that  Treaty,  except  such  as  were  incidental 
to  the  islands  and  other  territory  ceded. 


PART  II. 


Argument  addressed  to  the  6th  Question  for  Decision 
under  Article  VI  of  the  Treaty  of  Arbitration, 
viz.:  Has  the  United  States  any  Right  of  Pro- 
tection or  Property  in  the  Fur-seals  ? 


Propositions  maintained  in  Part  II  of  the  Argument 

of  Great  Britain. 

1.  That  seals  are  animals  fer(S  natures. 

2.  That  the  only  property  in  animals  feres  natiirce 
known  to  the  law  is  dependent  on  possession. 

3.  That  this  law  is  common  both  to  Great 
Britain  and  the  United  States. 

4j.  That  the  owner  of  land  has  the  exclusive 
right  to  take  possession  of  them  while  they  are 
on  his  land;  but  that  right  is  lost  when  they 
leave  his  land ;  and  when  they  are  on  the  high 
sea  all  alike  have  the  right  to  take  possession  of 
them. 

5.  That  while  on  the  Pribyloff  Islands,  neither 
the  United  States  nor  their  lessees  exercise  their 
right  to  take  possession  of  the  seals  other  than 
of  those  actually  killed. 

And  that  when  the  seals  leave  the  Pribyloff 
Islands  and  take  to  the  high  seas,  all  exclusive 
rio-ht  of  the  United  States  is  at  an  end,  and 
all  alike  have  the   right  to  take  possession  of 

them. 

G.  That  no  right  of  protection  of  the  reals 
in  Behring  Sea  or  in  any  other  part  of  the  Pacific 
exists. 

[311]  '  E  2 
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7.  That  the  claim  of  a  Government  to  protect 

animals,  which  are  not  their  property,  on  the  high 

sea,  and  thereby  to  interfere  with  the  exercise  of 

the  rights  of  fishing  which  other  nations  possess, 

cannot  be  supported  by  any  known  principles  of 
law. 

8.  That  no  analogy  exists  between  the  rights 
claimed  by  the  United  States  and  those  claimed 
and  exercised  by  other  nations  on  the  high  seas, 
whether  as  regards  fishing  laws  or  otherwise,  and 
that  the  United  States  cannot  derive  any  warrant 
for  the  right  claimed  from  such  fishery  or  other 
laws. 


The  fm'-seal  is  not  only  a  marine  animal,  but  British  Counter- 
pelagic  in  habit,  spending  most  of  its  time"^  ^*'®'  P'  ^^^• 
large  in  the  open  ocean.     It  is  migratory  in^its 
habit,  and  in  the  course  of  the  year  traverses  a 
great  part  of  the  North  Pacific  Ocean. 

The  time  in  each  year  during  which  various 
classes  of  fur-seals  (or  some  considerable  portion 
of  them)  remain  on  or  about  the  breeding- 
islands  for  purposes  of  reproduction,  is  from 
three  to  five  and  a-half  months.  But  individual 
seals  (with  the  exception  of  the  old  bulls) 
frequent  the  adjacent  waters  for  much  of  the 
time  of  their  resort  to  the  islands,  and  many 
young  males  and  virgin  females  probably  do  not 
land  at  all.  The  average  length  of  stay  ashore 
of  the  seals  is  about  one-third  of  the  year. 

The  food  of  the  fur-seal  is  entirely  derived  Ibid.,  p.  loi. 
from  the  sea. 

The  expression  "home"  or  "sole  home,"  ibid  p  142 
applied  to  the  Pribyloff  Islands  in  connection 
with  the  fur-seals  found  in  the  eastern  part  of 
the  Pacific,  is  inadmissible,  even  on  the  assump- 
tion that  all  are  born  there.  A  migratory  animal 
cannot  be  said  to  be  "at  home"  only  when  in 
its  breeding  area.  The  home  of  any  species 
is  the  area  within  which  it  habitually  lives. 
Animals  may  have  winter  as  well  as  summer 
homes. 

The  principal  "  winter  home  "  of  the  fur-seals 
of  the  eastern  part  of  the  North  Pacific  is  the 
part  of  the  ocean  lying  off  the  coast  of  British 
Columbia;  and  there  enormous  quantities  of 
fish,  which  would  otherwise  be  available  for  the 
support  of  the  inhabitants,  are  consumed  by  the 
seals. 
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The  principal  "  winter  home  "  of  the  far- seals 
of  the  western  part  of  the  North  Pacilic,  is, 
similarly,  in  the  vicinity  of  the  Japanese  coasts. 
But  seals  in  smaller  numbers  are  to  be  found  in 
all  parts  of  the  North  Pacific. 

British  Counter-  ^^  ^he  summer  months,  most  of  the  seals  go 

Case,  p.  142.  northwards  for  breeding  purposes.    Some  go  to  the 

Commander  Islands,  others  to  the  Kurile  Islands 

and    Robben    Island,   others    to    the    Pribvloff 

Islands. 

No  special  bodies  of  the  seals  can  be  said  to 
resort  entirely  and  invariably  to  one  or  other  of 
these  groups  of  islands. 

Intermingling  occurs  between  the  seals  of  the 
North  Pacific  generally,  both  to  the  north  and  to 
the  south  of  the  Aleutian  Islands. 

The  allegation  that  the  identity  of  individual 
seals  can  be  established  when  at  sea  Gannot 
seriously  be  advanced. 

J,.,       jgg  Experiments  and  observation  further  show  that 

seals  born  on  one  of  the  Pribyloff  Islands  often 
land  in  another  year  on  the  other  island,  and  that 
the  relative  numbers  of  seals  on  the  two  islands 
varies  from  year  to  year. 

The  tendency  of  the  slaughter  carried  on  upon 
the  Pribyloff  Islands  is  to  drive  the  seals  away 
from  these  islands,  and  many  other  islands  are 
available  as  breeding-places. 

Ijjj^       1^1  The  fact  of  the  intermingling  of  the  seals  of 

both  sides  of  the  North  Pacific,  likewise  shows 
that  not  all  the  seals  found  in  the  eastern  part 
of  that  ocean  can  have  been  born  on  the  Pribyloff 

Islands. 

Ibid.,  p.  UD.  The  expression  "Alaskan  herd"  is  simply  a 

fanciful  creation,  supposed  to  lend,  by  the  use  of 
the  term  "herd,"  some  colour  to  the  United 
States'  contention  of  right  of  property  and  pro- 
tection. 

Ibid.,  p.  118.  The  term  "herd"  is  applicable  to  seals  (if  at 

all)  only  when  on  the  islands,  and  then  only  to 
each  rookery  separately,  or  to  bodies  of  seals 
driven  together. 

No  distinction,  as  betwreen  the  fur-seals  re- 
sorting to  the  two  sides  of  the  North  Pacific,  has 
heretofore  been  known  to  naturalists. 
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The  alleged  distinction  recently  advanced  on 
the  part  of  the  United  States  is  based  on  the 
classing  of  skins  by  fur^dealers,  but  such  classing, 
and  the  differences  of  price  resulting,  are  no 
evidence  of  difference  of  kind  in  the  fur-seal  or 
in  other  animals. 

The  criteria  employed  by  fur- dealers  in  classing 
the  skins,  though  important  in  the  trade,  are  in 
themselves  slight  and  diflSicult  of  definition.  In 
the  particular  case  of  fur-seal  skins  from  the 
Pribyloff  and  Commander  Islands,  experienced 
dealers  actually  observe  a  large  percentage  of 
skins  from  each  source  which  would  be  classed, 
according  to  the  criteria  they  employ,  as  coming 
from  the  other. 

Though  fur-seals  are  to  a  certain  degree  con-  British  Counter- 
trollable  when  on  land,  this  results  from  their  Case,  p.  ill. 
helplessness  while  there,  and   such  control  has 
nothiuE:  to  do  with  domestication. 

It  is  impracticable  so  to  control  the  seals  as  to 
prevent  them  from  going  to  the  sea  whenever 
they  desire  to  do  so,  and,  were  it  possible  so  to 
do,  the  seals  would  perish. 

While  the  seals  are  on  the  Pribyloff  Islands, 
they  are  left  entirely  to  their  natural  inclinations 
both  as  to  leaving  and  retui'ning  to  the  islands. 

Thev  retain  there  all  their  characteristics  of 
animals /er«  naturce. 

They  are  unused  to,  and  incapable  of,  any  but 
slow  and  laboured  movement  on  land,  and  are 
therefore  easily  surrounded  and  driven  to  the 
killing-grounds  for  slaughter. 

Such  control   as  is  exercised  in   driving  and  ibid.,  p.  112. 
killing,  amounts  to  no  more  than  preventing  those 
which  are  selected  for  killing  from  escaping. 

The  seals  dread  the  approach  of  man,  and 
endeavour  to  flee  from  him,  even  when  collected 
in  great  numbers  ashore ;  though  it  is  probable 
that,  when  then*  breeding-places  were  first 
visited,  ignorance  caused  them  to  be  fearless. 
The  result  of  this  contact  with  man  has  there- 
fore been  the  opposite  of  that  implied  by  domesti- 
cation. 

During  the  greater  part  of  the  year,  the  seals 
are  wholly  removed  from  the  cognizance  of 
persons  on  the  Pribyloff'  Islands;  and  till  very 
lately  their  winter  haunts  were  not  even  known. 

All  ideas  attached  to  the  word  "  domestic  "  are 
therefore  wanting  in  the  case  of  fur-seals.     Man 
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does  not  provide  their  food  or  in  any  way  assist 
them  to  ohtain  it;  his  care  is  at  most  of  a 
negative  kind,  and  consists  in  the  avoida^nce  of 
acts  which  would  tend  to  drive  them  wholly 
away  from  the  breeding-islands.  They  would  not 
suffer,  but,  on  the  contrary,  would  profit,  by  his 
departure  from  these  islands. 

No  scientific  authority  can  ])e  adduced  in 
support  of  the  contention  that  the  seal  is  other 
than  a  wild  animal ;  and  it  is  believed  that  no 
opinion  from  any  source  which  is  recognized  as 
entitled  to  weight  can  be  quoted  to  such  an 
effect. 


Property  in  wild  animals  dependent 
on  possession. 


Examples  of  taking  Possession. 


Statement  of  the  Law  of  the  United  States  and 
Great  Britain  as  to  Property  in  Animals  "  FertB 
Natures.'' 

The  common  law  in  force  both  in  America 
and  England  as  to  animals  feres  natures  is  iden- 
tical. 

This  law  recognizes  no  property  in  animals 
fer^s  naturae  until  possession.  Property,  while 
the  animals  are  alive,  remains  only  so  long 
as  this  possession  lasts;  when  this  possession  is 
lost  the  property  is  lost.  The  law  considers  that 
they  are  then  wild  animals  at  large,  and  that 
the  rights  of  capture  revert  to  all  alike. 

The  owner  of  land  has  what  is  sometimes 
called  a  qualified  property  in  wild  animals  on  the 
land,  but  this  is  no  more  than  the  exclusive 
right  to  take  possession  while  they  are  there,  and 
when  they  leave  the  land  that  exclusive  right  is 
gone. 

The  following  passage  is  taken  from  the 
treatise  of  the  well-known  authors.  Pollock  and 
Wright,  on  "Possession  in  the  Common  Law," 
p.  231  .— 

"•  .  .  .  Trespass  or  theft  cannot  at  common  law  be 
committed  of  living  animals  fera;  naturce  unless  they  are 
tame  or  confined.  They  may  be  in  the  park  or  pond  of  a 
person  who  has  the  exclusive  right  to  take  them,  but  they 
are  not  in  his  possession  unless  they  are  either  so  confined, 
or  so  powerless  by  reason  of  immaturity  that  they  can  be 
taken  at  pleasure  with  certainty " 

The  following   examples  from   decided   cases 
illustrate  the  nature  of  possession. 

Young  V.  Kitchens    (6  Q.B.  606),  fish   only 
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partly  in   a   seine-net  were   held   not   to  be  in 
possession. 

R.  V.  EevuPothadu  (Ind.  L.U.  5  Madras  390), 
fish  in  irrigation  tanks  in  India  were  held  not  to 
be  in  possession. 

The  law  does  not  give  to  the  owners  of  land 
this  qualified  property  as  to  wild  animals  on 
their  land  by  reason  of  any  care,  or  feeding,  of 
the  wild  animals,  or  management  which  falls 
short  of  reducing  them  into  possession :  it  is 
rested  solely  on  the  fact  of  the  ownership  of 
the  land,  and  the  fact  that  any  other  person 
coming  on  the  land  to  take  the  animals  is  a 
trespasser. 

The  exclusive  right  to  take  possession  may  be 
violated ;  but  as  the  right  comes  to  an  end  when 
the  animals  leave  the  land  in  respect  of  which 
the  right  arises,  such  violation  can  occur  only 
w^hile  the  animals  are  on  the  land,  as  by  a 
trespasser  taking  possession  of  them. 

Such  a  violation  is  committed  by  raiders  on  the 
islands,  and  the  property  in  the  seals  taken  by 
them  is  in  the  United  States. 

With  reference  to  the  cases  put  by  Mr.  Phelps 
and   Mr.   Blaine   of    killing   fish  by  scattering  Unii;ed  States' 
poison  in  the  sea,  destroying  them  by  dynamite,  ^^l^:^  ^^Hl^^' 
and  placing  dangerous  obstructions  and  derelicts  287. 
in  the  sea  to  injure  commerce  or  fisheries,  it  is 
denied  that  they  present  any  analogy  to  the  case 
now  under  discussion,  which  is  simply  that  of 
fishing  by  lawful  methods. 

All  persons  alike  possess  the  right  of  fishing 
on  the  high  sea,  and  such  fishing,  even  though 
it  diminish  the  catch  of  another,  is  in  all 
respects  analogous  to  the  case  of  rival  traders. 

There  is  no  principle  of  law  in  the  United 
States  or  Great  Britain  which  prohibits  rival 
trading,  or  gives  redress  to  that  one  of  the  traders 
who  may  suffer  loss  in  his  trade  by  his  rival's 
exertions. 

The  exercise  of  the  right  to  catch  the  seals  on 
the  hish  sea  is  a  rival  trade  to  the  exercise  of 
the  right  to  catch  the  seals  on  land.  This  latter 
right  is  of  the  same  character  as  the  former :  it 
only  differs  by  reason  of  its  being  exclusive  while 
the  seals  are  on  the  land. 

No  act  of  malice  towards  the  United  States  or 
the  lessees  of  the  Pribyloif s  has  been,  or  could  be, 
alleged  against  the  fishermen  of  Great  Britain 
whose  vessels  have  been  seized.  The  seals  are 
taken  by  them  on  the  high  sea  for  their  profit. 


Reason  for  recognition  of  exclusive 


right. 


i 


Violation  of  the  right. 


Raiding. 


Cases  put  by  the  United  States. 


This  is  a  question  of  rival  trading 
merely. 


Which  the  law  permits. 


No  malice  alleged. 


1 
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Principle  of  law  applicable. 


and  in  the  exercise  of  their  legal  rights  of  fishing 
possessed  by  them  in  common  Tvith  all  mankind. 

The  case  therefore  falls  within  the  general 
principle,  that  where  loss  results  to  one  by  the 
lawful  exercise  of  a  right  possessed  by  another, 
no  reparation  can  be  obtained  by  law. 

It  is,  therefore,  submitted  that  any  rights 
which  the  United  States  possess  are  not  violated 
by  the  acts  of  fishermen  of  other  nations  on  the 
high  sea ;  and  that  there  is  no  principle  of  law 
known  in  Great  Britain  or  the  United  States  by 
which  the  contention  that  there  is  such  a  violation 
can  be  supported. 


The  distinction  is  fundamental. 


Nature  of  United  States'  right  to 
seals  while  on  Pribyloffs. 


Their  management  is  not  taking 
possession. 


No  possession  except  at  time  of 
capture. 


Nor  on  high  sea. 

O 


Rights  of  others  to  capture. 


Application  of  Principles  of  Property  and  Posses- 
sion of  Wild  Animals  to  Seals. 

The  distinction  between  the  right  to  take 
possession  of  wild  animals  while  they  are  on 
the  land,  and  the  right  of  property  in  such 
animals,  is  fundamental  to  the  questions  sub- 
mitted to  the  Arbitrators. 

When  the  foregoing  principles  as  to  property 
in,  and  possession  of  animals  ferce  natura,  are 
applied  to  the  case  of  the  seals,  the  United 
States'  contention  of  property  in  them,  while 
they  are  in  the  high  sea,  falls  to  the  ground. 

The  United  States  or  their  lessees  have  only 
an  exclusive  right  to  take  possession  of  the  seals 
while  they  are  on  the  islands,  and  this  exclusive 
right  is  lost  when  the  seals  go  into  the  high  seas. 

They  take  possession  only  of  such  seals  as  they 
kill. 

The  alleged  management  amounts  to  no  more 
than  taking  precautions  that  the  seals  shall  not 
be  driven  away,  and  to  regulate  the  quota  of 
seals  to  be  killed. 

The  conditions  of  seal  life  during  the  period 
the  seals  are  in  Behring  Sea,  their  excursions  to 
and  from  the  islands  into  the  high  sea,  and  the 
interminfflino;  of  seals  from  different  islands, 
clearly  show  that  the  conditions  essential  to 
possession  never  exist,  except  at  the  moment  of 
capture. 

While  the  seals  are  at  sea,  there  is  no  power  to 
reproduce  at  will  the  physical  relations  to  the 
animals  essential  to  possession. 

The  possession  of  the  United  States  is  thus 
seen  not  to  be  established  while  the  seals  are 
[311]  F 
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at  sea,  and  the  rights  of  all  to  catch  the  animals 
on  the  high  sea  remain,  and  were  lawfully 
exercised  by  the  British  vessels  seized  by  the 
United  States. 

The  United  States'  claim  to  property,  or  to  any 
greater  right  than  an  exclusive  right  to  take 
possession  while  on  the  islands,  is  therefore,  it  is 
submitted,  without  foundation ;  and  the  exclusive 
right  to  take  possession  does  not  exist  at  sea. 

The  allegation  in  Mr.  Phelps'  letter,  that  the  United  States' 
seal  fishery  is  "  the  property  of   the  nation  on  ^^^^^l  p.^-j87.  "^' 
whose  shores  it  is  carried  on,"  begs  the  question, 
and  is  not  consistent  with  any  known  principle 
of  law. 

The  British  contention  is  that  this  absence  of 
precedent  is  Mai  to  the  United  States'  claim, 
which  conflicts  with  the  undoubted  right  of 
individuals  to  fish  for  seals  in  the  high  sea,  a 
right  which  cannot  be  diminished  or  taken  away 
bv  a  Government  to  which  the  owners  of  the 
risrht  owe  no  alleE^iance. 

Nor  is  the  United  States'  contention  in  any 
way  advanced  by  an  appeal  to  international  law. 

It  is  incorrect  to  say  that  the  best  international 
law  has  arisen  from  precedents  that  have  been 
established  when  the  just  occasion  for  them  arose, 
undeterred  by  the  discussion  of  abstract  and 
inadequate  rules. 

It  mav  be  observed  that  law  so  made  would 
not  be  international  law  at  all.  International 
law  is  evolved  by  a  more  just  as  well  as  a  more 
tedious  process.  Its  source  is  thus  stated  by 
Kent : — 


Claim  of  property  unfounded. 


Source  and  foundation  of  nternational 
law. 


"  The  sole  source  of  this  law,  the  fountain  from  which   Kent's  "  Commen- 

..    n  1    i.1         •      -J.  i.  .-1  •    T     taries  on  Inter- 

it  nows,  whether  m  its  customary,  conventional,  or  judi- 


cial-customary shape,  is  the  consent  of  nations." 


And  again  :- 


national  Law," 
2nd  edition,  by 
Abdy,  p.  4. 


"  In  cases  where  the  principal  jurists  agree,  the  pre-  Ibid.,  p.  37. 
sumption  will  be  very  greatly  in  favour  of  the  solidity 
of  their  maxims;  and  no  civilized  nation  that  does  not 
arrogantly  set  ordinary  law  and  justice  at  defiance  will 
venture  to  disregard  the  uniform  sense  of  the  established 
writers  on  international  law." 


In  the  case  of  Triquet  v.  Bath,  Lord  Mansfield 
said  : — 

"  I  remember,  in  a  case  before  Lord  Talbot,  of  Buvot  v.  3  Burr.  1478 
Bavbut,  upon  a  motion  to  discharge    the  defendant  (who  (^^  P-  l'*^].) 
was  in  execution  for  not  performing  a  decree)  '  because  he 
was  agent  of  commerce,  commissioned  by  the  King  of 
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Prussia,  and  received  here  as  such ;'  the  matter  was  very 
elaborately  argued  at  the  bar,  and  a  solemn  deliberate 
opinion  given  by  the  Court.  .  .  .  Lord  Talbot  declared  a 
clear  opinion,  '  That  the  laiv  of  nations,  in  its  full  extent, 
was  part  of  the  law  of  England:  .  .  .  'That  the  law  of 
nations  was  to  be  collected  from  the  practice  of  different 
nations  and  the  authority  of  ivriters.'  Accordingly,  he 
argued  and  determined  from  such  instances,  and  the 
authority  of  Grotius,  Barbeyrac,  Binkershoek,  Wiquefort, 
&c.,  there  being  no  English  writer  of  eminence  upon  the 
subject. 

"  I  was  counsel  iu  this  case ;  and  have  a  full  note  of  it. 

"I  remember,  too.  Lord  Hardwicke's  declaring  his 
opinion  to  the  same  effect ;  and  denying  that  Lord  Chief 
Justice  Holt  ever  had  any  doubt  as  to  the  law  of  nations 
being  part  of  the  law  of  England,  upon  the  occasion  of  the 
arrest  of  the  Russian  Ambassador."* 

This  extract  shows  it  to  have  been  the  opinion 
of  Lord  Talbot,  Lord  Hardwicke,  and  Lord  Mans- 
field, that  international  law  is  to  be  collected 
from  the  practice  of  nations  and  the  authority 
of  writers;  and  that  they  and  Chief  Justice 
Holt  were  agreed  in  regarding  it  as  part  of  the 
law  of  England. 

That  branch  of  international  law  which  deals 
with  the  rights  of  nations,  and  which  owes  its 
existence  to  the  consent  of  nations,  derives 
its  force  from  well  known  and  recoR-nized 
principles  of  justice,  while  that  branch  of  it 
which  deals  with  the  rights  of  subjects  of 
different  nations  is  based  on  principles  common 
to  the  laws  of  all  nations. 

International  law  does  not  nor  can  a  Tribunal 
administering  this  law  create  novel  principles, 
antagonistic  to  such  legal  principles,  nor  is  there 
any  example  which  can  warrant  Mr.  Phelps' 
suggestion  that  this  should  be  done. 

The  consent  of  nations  would  not  be  presumed 
in  favour  of  such  novel  principles,  if,  as  is 
assumed  above,  a  precedent  is  sought  to  be 
created  on  the  strength  of  them;  and  this 
consent  is  essential  to  the  admission  of  such 
precedent. 

It  is,  it  is  submitted,  therefore  clear  that  the 
decision  of  the  Arbitration  Tribunal  must  con- 
form  to  recognized  principles  of  law. 

No  other  method  is  sanctioned  by  the  Treaty 
of  Arbitration.  That  Treaty  distinguishes  clearly 
between  the  questions  as  to  existing  rights  and 
the  question  of  future  Eegulations.     The  former 

*   Tlie  italics  in  this  passage  are  taken  from  tLe  Report  itself. 
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are  dealt  with  by  Article  VI,  the  latter  by 
Article  YII.  Further,  Article  V  of  the  modus 
vivendi  makes  the  matter  clear.  By  that  Article 
it  is  provided  that  "  if  the  result  of  the  Arbitra- 
tion be  to  a  firm  the  right  of  British  sealers  " 
compensation  shall  be  made  *'for  abstaining 
from  the  exercise  of  that  right"  during  the 
Arbitration  ;  and  "  if  the  result  shall  be  to  deny 
the  right  "  compensation  shall  be  made  by  Great 
Britain. 

"When,  as  in  the  present  case,  the  rights  and 
duties  of  the  respective  j^arties  would  be  deter- 
mined by  the  principles  of  law  common  to  the 
two  countries  in  the  same  way,  it  is  submitted 
that  it  is  the  duty  of  the  Arbitration  Tribunal 
to  follow  the  common  principles  of  the  two  laws, 
and  no  others. 

A  nation  has  no  power  to  affect  by  its  special 
Statutes  the  fundamental  rights  of  possession  and 
property,  except  with  regard  to  its  own  subjects 
and  persons  within  its  j  urisdiction. 

The  United  States'  Statutes,  under  which  the 
British  vessels  were  seized  and  condemned,  as 
those  Statutes  are  now  construed  by  the  Courts  of 
the  United  States,  w^ould  affect  these  fundamental 
rights  with  regard  to  the  subjects  of  other  nations, 
and  therefore  are  quoad  the  subjects  of  other 
nations  ultra  vires. 


The  legal  principles  involved  being 
common  to  laws  of  both  parties  to 
dispute,  their  decision  must  conform 
to  them. 


A  State   can   affect   only  the   rights 
of  its  own  subjects. 


The  Claim  to  Protection  apart  from  Property. 

The  United  States,  assuming  that  their  claim 
to  property  fails,  endeavour  to  establish  an  inde- 
pendent right  to  protect  the  seals  on  the  high 
seas. 

This  is  a  contention  wholly  devoid  of  legal 
authority. 

The  right  of  a  Government  to  protect  the  pro- 
perty of  its  subjects  must  rest  on  the  same 
principles  as  the  rights  of  an  individual. 

Such  rights  as  the  United  States  may  possess  to 
protect  the  seals  are  dependent  on  the  existence 
of  property  in  them. 

The  exclusive  right  to  take  possession  of  animals 
on  land,  dealt  with  in  the  preceding  argument, 
does  not  carry  wdth  it  a  right  to  protect  such 
animals  w^hen  they  leave  the  land. 

The  right  of  all  nations  to  fish  on  the  high  seas 
is  inconsistent  with  the  claim  of  any  nation  to 


Eight  of  a  Government  to  protect. 


•v^: 


Eight  ratione  soli  does   not   import 
right  off  the  land ; 


Which  would  conflict  with  rights  of 
others  on  high  sea. 


'6l 


free-swimming 


animals 


Kiglit 


to    protect  apart   from 
of  property. 


claim 


No  right   of  protection  because  fish 
may  be  going  to  the  islands. 


Stephen's  Black- 
7th  Edit.,  vol.  ii, 
p.  19. 


protect    fish    or   other 
there. 

The  contingency  that  fewer  seals  may  resort  to 
the  United  States'  islands  in  consequence  of  the 
exercise  of  this  right  of  fishing  on  the  high  sea 
cannot  affect  that  right,  nor  entitle  the  United 
States  to  claim  that  it  should  he  less  freely 
exercised. 

The  United  States,  however,  insist  that  they 
have  such  a  right  of  protection  of  the  seals,  in 
the  open  waters  of  the  Pacific,  independently  of 
the  claim  to  a  right  of  property  in  the  seals. 
The  claim  of  risrht  thus  advanced  is  novel  and 
unprecedented. 

It  is  ohvious  that  this  question  is  in  no  way 
connected  with  or  dependent  on  the  question  of 
concurrent  regulations. 

An  abstract  right  of  protection  (such  as  is 
here  claimed),  distinct  from  a  right  of  property 
in  the  animal  sought  to  he  protected,  cannot 
exist.  ]t  would  involve  the  right  to  make  the 
protection  respected,  and  therefore  an  inter- 
ference with  the  equality  and  independence  of 
other  nations  upon  the  high  seas ;  an  inter- 
ference which  must  take  the  concrete  form  of  a 
right  of  visit  and  search.  That  such  rights  do 
not  generally  exist  in  time  of  peace,  except  in  the 
case  of  piracy,  is  too  elementary  a  proposition  to 
need  demonstration.    Pelagic  sealing  is  not  piracy. 

Nor  is  the  case  altered  by  the  fact  that  the 
claim  to  protect  is  based  on  the  assumption  that 
the  fish  may  be  proceeding  to  a  place  within  the 
dominions  where  an  exclusive  right  to  take 
possession  would  arise.  That  no  rights  exist 
until  this  exclusive  right  has  come  into  being  is 
again  too  elementary  a  proposition  to  need 
demonstration.     Por,  as  Blackstone  says  : — 

"  All  mankind  had,  by  the  original  gxant  of  the  Creator, 
a  right  to  pursue  and  take  any  fish  or  inhabitant  of  the 
waters." 


Nor    on  account   of  interest   in  in- 
dustry. 

United  States' 
Case,  p.  299. 


Nor  except  as  against  nationals. 


That  there  is  no  right  of  protection  at  sea  even 
when  such  qualified  property  arises  on  land  has 
already  been  demonstrated. 

The  contention  basing  the  right  of  protection 
on  the  ground  of  an  interest,  an  industry,  and  a 
commerce  cannot  be  maintained.  It  must  depend 
on  the  question  whether  property  has  been  esta- 
blished or  not. 

The  only  right  of  protection  of  fish  and  other 
free-swimminsr  anijwals  in  the  high  seas  which 
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can  be  exercised  by  any  State  (apart  from  Con- 
veution)  is  as  against  its  own  nationals.  It 
may  be  in  the  interests  of  commerce  and  the 
fishing-  industry  of  the  nation  that  all  its  fishermen 
alike  should  be  made  to  respect  a  close  time,  even 
for  migratory  fishes,  and  even  in  the  deep  sea. 
A  State  has  a  right  to  legislate  for  its  own 
subjects  on  the  high  seas. 

It  may  be  admitted  further  that  it  is  not 
necessary  that  this  restriction  on  national  fisher- 
men should  be  limited  to  the  high  seas  adjoining 
the  territorial  waters  of  the  State.  The  pro- 
tection of  the  Greenland  fisheries,  situated  many 
miles  from  the  shores  of  the  States  which  have 
legislated  in  respect  of  it,  is  an  instance  in  point. 
But  special  attention  is  directed  to  the  condition 
precedent  to  such  legislation.  By  the  legislation 
of  Great  Britain  the  Queen  is  empowered  to  put 
the  Act  in  force  against  her  own  fishermen 
"  when  she  is  satisfied  that  other  nations  interested 
in  these  fisheries  have  put  similar  Acts  in  force 
against  their  subjects."  Such  legislation  rests, 
therefore,  on  an  agreement  between  the  nations 
interested,  which  may  be  expressed  in  a  Conven- 
tion, or  may  be  tacitly  understood. 

Such  legislation  Great  Britain  is  willing  to 
pass  in  respect  of  the  seals  in  Behring  Sea ;  but 
one  essential  condition  on  which  Her  Majesty's 
Government  insist  is,  that  the  other  nations 
interested  should  pass  similar  laws. 

On  the  subject  of  Conventions  and  consequent 
legislation,  on  which  stress  is  laid  in  the  United 
States'  Case,  one  further  point  alone  need  be 
mentioned  at  this  stage  of  the  Argument.  The 
same  power  which  a  State  has  over  its  nationals 
on  the  high  sea  enables  it  to  delegate  the 
enforcement  of  the  agreed  regulations  to  the 
other  Contracting  Party. 

Beyond  this,  it  is  submitted,  the  legislative 
powers  of  a  State  cannot  go  ;  the  limitations 
on  the  powers  here  indicated  depend  entirely  on 
constitutional  law. 

No  warrant  for  any  larger  power,  such  as  is 
claimed  by  the  United  States,  can  be  found  in 
any  known  principle  of  international  law. 

As  to  the  reference  to  the  "  Laws  of  Natural 
History  "  there  is  no  known  code  of  such  laws, 
and  as  to  the  "  common  interests  of  mankind  " 
these  must  be  tested  by,  and  dealt  with  upon, 
legal  principles. 

The    same    argument     affords    a     complete 


Nationals  on  high  sea  may  be  bound 
by  legislation. 


Instance  of  such  legislation. 


Conventions. 


Ko  practice  here  shown  to  warrant 
the  right  of  protection  claimed. 
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Claim  to  protection  without  property 
fails. 


answer  to  the  suggestion,  that  tbe  right  of 
protection  on  the  liigh  seas  against  all  comers 
depends  on  the  practice  of  nations.  If  the  United 
States  had  shown  that  all  nations  claimed  to 
exercise  such  a  right  of  protection  as  is  claimed 
by  the  United  States,  or  even  that  a  large  pro- 
portion of  the  nations  made  such  a  claim,  the 
argument  that  the  right  had  passed,  or  was 
passing,  into  the  law  of  nations  might  have 
some  force;  but  the  examination  of  the  laws 
cited  by  the  United  States,  to  which  this  Argu- 
ment will  next  proceed,  shows  that  the  position 
taken  up  by  the  United  States  on  this  point 
is  absolutelv  untenable. 

Her  Majesty's  Government,  therefore,  submit 
that  the  United  States'  claim  to  protect  the 
seals  in  the  high  seas,  and  beyond  the  territorial 
Avaters,  in  so  far  as  such  claim  is  independent 
of  an  alleged  property  in  such  seals,  absolutely 
fails. 

It  remains  to  be  seen  how  far  the  practice  of 
nations  supports  the  contention  of  the  United 
States  in  regard  to  the  claim  to  protection  or 
property. 


Facts  stated  in  United  States' 


Argument. 


Objects  of  United  States'  argument 
from  laws  of  other  nations. 


United  States' 
Case,  p.  221. 


Ibid.,  p.  231. 


Ibid.,  p.  237. 


Deductions  drawn  from  such  laws. 


United  States'  Argument  from  suggested  Analogy  of 
Laws  of  other  Nations  Considered  and  Answered. 

The  claim  of  the  United  States  to  rest  their  Case 
on  the  precedents  of  the  laws  of  other  nations 
forms  a  distinct  branch  of  their  Case,  and  requires 
to  be  specially  considered. 

Such  laws  are  referred  to,  l)y  the  United  States, 
for  three  objects : — 

1.  To  endeavour  to  prove  a  uniform  practice 
of  nations  to  protect  seal  life  from  destruction 
by  means  of  extra-territorial  legislation. 

2.  To  endeavour  to  show  a  imiform  practice  of 
nations  of  extending  the  provisions  of  their 
fishery  laws  beyond  the  3-mile  limit;  and  of 
making  these  provisions  applicable  to  foreigners. 

3.  To  show  that  other  examples  of  extra- 
territorial jurisdiction  are  to  be  found  in  the  laws 
of  other  nations. 

The  deductions  desired  to  be  drawn  by  the 
United  States  from  the  examples  cited  are  : — 

From  1.  That  the  United  States'  law  under 
which  British  vessels  have  been  seized  is  justified 
by  the  laws  of  other  nations  for  the  protection  of 
seals. 
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Trom  2.  That  this  law  is  justified  hy  analogy 
to  the  fishery  laws  of  other  nations  ;  and 

That  the  apiDlication  of  this  law  to  foreigners 
beyond  the  3-mile  limit  is  also  justified  by 
example  and  analogy. 

From  3.  That  the  law,  and  more  especially  in 
its  application  to  foreigners  beyond  the  3-mile 
limit,  is  further  justified  by  analogy  of  other 
extra-territorial  laws  not  dealing  with  fisheries. 

It  is  proposed  to  demonstrate  in  the  following 
Argument  that  these  premises  are  not  well 
founded,  and  that  the  position  assumed  by  the 
United  States  is  untenable. 

With  regard  to  the  argument  from  the  practice 
of  other  nations,  or  from  analogy  to  the  practice 
of  other  nations,  it  is  submitted  that  the  follow- 
ing propositions  can  alone  be  maintained. 

To  warrant  any  exceptional  departure  from  the  Genersxl   principles    on    which    any 

principles  commonly  accepted  by  all  nations  as  exception  must  rest. 

part  of  the  law  of  nations,  it  is  essential  that 
there  should  he  an  agreement  between  all — 

1.  As  to  the  sufiiciency  of  the  causes  calling 
for  such  exceptional  legislation. 

2.  As  to  the  means  for  remedying  such  causes, 
i.e.,  as  to  the  purport  of  such  legislation. 

This  follows  from  the  fundamental  principle 
on  which  the  law  of  nations  rests,  viz.,  consent 
of  nations. 

This  subject  has  already  been  dealt  with,  but  British  Counter- 
it     is    necessary    to   examine    categorically   the         '  ^' 
examples  of  extra-territorial  legislation  adduced 
by  the  United  States  in  order  to  show  that  they 
utterly  fail  to  support  the  argument  for  which 
they  are  cited. 

In  support  of  the  first  proposition  advanced 
—that  seal  life  is  protected  by  extra-territorial 
laws  of  other  nations,  the  instances  adduced  by 
United  States  are  the  following : — 

British. 

The  Falkland  Islands. 
New  Zealand. 
Cape  of  Good  Hope. 
Canada. 
Newfoundland. 

Foreign, 

Sweden. 

Norway.        With    reference  to  the 
Russia.        }      Greenland      or      Jan 
Germany.   I       Mayen  fisheries. 
Holland.     J 
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Russia. 

Uruguay. 

Chile. 

Argentine  Republic. 

Japan. 


United  Slates' 
Case,  Appendix, 
i,  t).  435. 


The  Falkland  Islands. 

The  Act  providing  a  close  time  for  seals  is  No.  4  of 
1881.  It  recites  that  the  seal  fishery  of  the  islands  was 
once  a  source  of  profit  to  the  colonists,  but  has  been 
exhausted  by  indiscriminate  and  M'asteful  fishing,  and  that 
it  is  desirable  to  revive  and  protect  this  industry  by  the 
establishment  of  a  close  time  loithin  the  limits  of  this 
Colony  and  its  dependcoicies. 

The  Statute  then  enacts  that  a  close  time  shall  be 
observed  "within  the  limits  of  this  Colony  and  its  de~ 
pendencies  "  from  the  1st  October  to  the  1st  April. 


United  States' 
Case,  p.  221,  and 
Appendix,  vol.  ii, 
p.  593. 


The  Tvords  italicized  have  a  special  meaning. 
The  powers  of  a  Colonial  Legislature  are  well 
known ;  they  have  been  defined  by  the  Judicial 
Committee  of  the  Privy  Council ;  and  their  limita- 
tion to  the  Colony  and  its  territorial  waters  is 
not  only  understood,  but  is  enforced. 

Yet  the  United  States,  instead  of  referring 
to  long-established  principles,  prefer  to  rest  their 
contention  that  the  Colony  would  interpret  this 
Statute  on  different  principles,  and  extend  its 
provisions  to  the  high  seas,  on  the  deposition  of 
James  W.  Budington,  an  American  mastei 
mariner  and  sealer,  in  which  he  merely  expresses 
what  his  opinion  and  understanding  of  the  matter 
are. 

There  is  no  evidence  to  support  the  contention 
that  the  Statute  would,  or  could,  be  enforced  on 
the  high  sea. 


Ibid.,  Appendix, 
vol.  i,  p.  43G. 


New  Zealand. 

The  Statute  No.  43  of  1878  for  the  protection  of  seals 
estabhshes  a  close  season ;  no  reference  is  made  to  waters, 
but  the  Governor  may  by  order  exclude  any  part  of  the 
Colony  from  the  provisions  of  the  Statute. 

A  "  pubhc  fishery "  is  defined  to  be  "  any  salt  or  fresh 
waters  in  the  Colony,  or  on  the  coasts  or  bays  thereof;"  't 
includes  artificial  waters,  and  extends  to  the  ground  under 
such  water. 

(3111  G 
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Further,  it  is  provided  that  offences  against  the  Act 
committed  on  the  sea-coast  or  at  sea  within  1  marine 
league  of  the  coast  are  to  be  deemed  as  iiaving  been  com- 
mitted in  a  "  public  fishery." 

"  The  Fisheries  Conservation  Act  of  1884 "  applies 
to  certain  waters  of  the  Colony,  the  term  "waters" 
being  defined  to  mean  "  any  salt,  fresh,  or  brackish  waters 
in  the  Colony,  or  on  the  coasts  or  bays  thereof."  The 
Governor  is  enabled  to  make  regulations  for  the  protection 
of  fish,  oysters,  or  seals. 

By  "  The  Amendment  Act  No.  27  of  1887  "  the  penalty 
for  violating  the  principal  Act  in  its  application  to  seals  is 
increased. 

Vessels  illegally  taking  seals  are  declared  to  be  for- 
feited, and  Her  Majesty's  vessels  and  officers  are 
empowered  to  seize  such  vessels  "  if  found  loithin  the  juris- 
diction of  the  Government  of  the  Colony  of  New  Zealand." 

The  Act  also  allows  vessels  within  the  same  jurisdiction 
to  be  searched. 

With  regard  to  this  le£^islation  of  New  Zealand,  United  States' 
the  United  States'  Case  contains  an  extraordinary 

* 

mis-statement : — 

"  The  area  designated  as  '  the  Colony '  is  taken  to  mean 

the  area  specified  in  the  Act  [26  &  27  Vict.,  cap."23,sec.  2] 

creating  the   Colony,  which   defines    its    boundaries    as 

coincident  with  parallels  33°  and  53°  south  latitude,  and 

162°  east  and  173°  west  longitude. 

*  *  *  * 

"  The  definition  in  the  Act  [The  Fisheries  Conservation 
Act,  1884]  of  the  term  '  waters '  indicates  that  it  applies 
to  the  entire  area  of  the  Colony,  of  which  the  south- 
eastern corner  is  over  700  miles  from  the  coast  of  New 
Zealand,  although  a  few  smaller  islands  intervene." 


In  the  Map  in  the  United  States'  Case  an  area  Ibid.,  Appondix, 
coloured  pink  is  shown,  comprising  the  waters  ^^^" ''  ^'  ^'^^* 
between  the  limits  of  latitude  and  longitude,  to 
found    the  contention    that    these   waters    are 
included  within  the  colonial  limits. 

The  words  of  the  Imperial  Statute  26  &  27 
Vict.,  cap  23,  sec.  2,  above  referred  to,  neverthe- 
less, are  clear  and  explicit,  and  are  not  capable 
of  being  misunderstood. 

The  designation  of  the  Colony  in  that  Statute 
is  as  follows  : — 

"  The  Colony  of  New  Zealand  shall,  for  the  purposes  of  ibid.,  p.  436. 
the   said  Act  and  for  all   other  purposes   wliatever,  be 
deemed  to  comprise  all  territories,  islands,  and  countries 
lying  hetween  162°  east  longitude  and  173°  west  longitude, 
and  between  the  33rd  and  53rd  parallels  of  south  latitude." 

Only  the  territories,  islands,  and  countries  lying 
hetween  these  limits  of  latitude  and  longitude  are 
thus  seen  to  be  included  within  the  Colony. 
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The  aro-ument  here  shown  to  be  fallacious  is 
the  same  as  that  by  which  the  U  nitod  States  claim 
to  treat  Behring  Sea  as  ceded  territory. 


British  Commis- 
sioners' Report, 
p.  194. 


United  States' 
Case,  p.  224. 
United  States 
Case,  Appendix, 
vol.  ii,  p.  o76. 
Ibid.,  p.  596. 


Cape  of  Good  Hope. 

The  only  Regulation  affecting  the  question  in 
this  Colony  is  a  "Cape  Government  Notice" 
of  1844,  which  is  as  follows:— 

•His  Excellency  the  Governor,  havmg  been  pleased  to 
decide  that  the  seal  island  in  Mossel  Bay  shall  not  be 
crranted  on  lease  for  the  present,  hereby  prohibits  all 
persons  from  disturbing  the  seals  on  the  said  island,  and 
warns  them  from  trespassing  there  after  this  notice  on  pam 
of  prosecution." 

The  United  States'  evidence  as  to  this  Colony  is 
that  of  yr.  C.  B.  Stamp,  who  says  that  he  "  knows 
nothing  about  it;"  and  of  G.  Comer,  who 
states  that  he  would  not  dare  to  take  seals  in  the 
waters  adjacent  to  the  rookeries. 


United  States' 
Case,  p.  225. 


Canada. 

The  Fisheries  Act,  1886,  49  Vict,  cap.  95,  prohibits 
the  kilhng  of  whales,  seals,  or  poi^oises  with  explosive 
instruments,  and  during  seal-fislnng  thne  from  disturbmg 
or  mjurmg  any  sedentary  seal  fishery,  or  from  fnghtemng 
the  shoals  of  seals  coming  into  such  fishery. 

The  United  States'  statement  in  respect  of  this 
Statute  is  that  it  prohibits  all  persons^  without 
prescribing  any  marine  limit;  and  the  mference 
drawn  is  that  it  applies  to  all  persons  on  the  high 
seas,  including  foreigners. 

This  erroneous  inference  will  be  disposed  of  by 
the  consideration  of  the  principles  of  construction 
of  Colonial  Statutes  to  be  presently  dealt  with. 


[511] 
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Newfoundland. 

The   Seal  Fishery  Act,  1879,  42  Yict.,  cap.  1,  estab-  United  States' 
lished  a  close  time  for  seals,  and  prohibits  the  killing  of  ^^.^^'^  ApVcn'dix, 
"cats"    (immature    seals)    in    order  more    efficiently  to  vol.  i,  p.  442. 
preserve  this  close   time.     Steamers   are   not   allowed  to 
leave  po4't  before  a  certain  day. 

The  Seal  Fishery  Act,  1892,  provides  more  stringent 
regulations  for  the  observance  of  the  close  time,  and  heavier 
penalties  for  leaving  port  before  a  certain  day. 

Seals  killed  in  breach  of  the  close  time  are  not  to  be 
brought  into  any  port  of  the  Colony  or  its  dependencies 
under  a  penalty  of  4,000  dollars. 

Steamers  are  forbidden  from  going  on  a  second  trip  in 
any  one  year,  and  if  they  shall  engage  at  any  time  in 
killing  seals  at  any  place  within  the  jurisdiction  of  the 
Supreme  Court  of  iSTewfoundland  after  returning  from  the 
first  trip  they  shall  be  deemed  to  have  started  on  a  second 
trip. 

From  these  Statutes  the  following  couclusions  United  States'  conclusions  from  fore- 

are  drawn  in  the  United  States'  Case  :-  ,,.,«.       ^"'""^  ^''^^^  ^^''^''^''' 

.      .  -,    . ,      T  1         'J      United  States 

1.  That  Great  Britain  and  its  dependencies  do  ^ase,  p.  225. 
not  limit  their  Governmental  x^rotection  to  the 
fur-seal ;  it  is  extended  to  all  varieties  of  seals 
wherever  they  resort  to  British  territorial  waters. 

2.  And  they  have  thrown  ahout  them  upon  the 
high  seas  the  guardianship  of  British  Statutes. 

It  is  admitted  that  the  principle  of  providing 
a  close  time  for  seals  has  heen  adopted  hy  British 
legislation  as  essential  to  the  preservation  of  seal 

life. 

It  is  denied  that  any  country  has  the  power  to 
enforce  such  close-time  regulations  heyond  the 
terrH,orial  waters  against  subjects  of  a  foreign 
nation,  though  it  may  do  so  as  regards  its  own 
subjects;  and  neither  Great  Britain  nor  her 
Colonies  have  ever  departed  or  attempted  to 
depart  from  this  principle. 

It  is  denied  that  the  inferences  drawn  by  the  United  States'  inferences  mi- 

United  States  in  respect  of  the  legislation  of  some 
of  the  Colonies  already  considered  are  warranted. 
The  principles  of  English  law  show  conclusively 
that  such  inferences  are  unsound ;  it  has  already 
been  shown  they  are  not  in  accordance  with  the 
facts ;  and  no  evidence  has  been  adduced  by  the 
United  States  to  support  them. 

In  the    case    of  the   Ealkland    Islands,   the 
conditions  recited  in  the  preamble  of  the  Statute 


warranted. 
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are  idcutical  with  those  whieh  arc  alleged  to 
exist  as  to  the  seals  in  the  North  Pacific,  and 
the  colonial  legislation  has  hecn  framed  in  strict 
accordance  with  the  principles  contended  for  by- 
Great  Britain. 

Neither  Great  Britain  nor  her  Colonies,  under 
circumstances  of  seal  life  precisely  identical  with 
those  of  the  seals  in  the  North  Pacific,  have 
attempted  to  establish  a  right  of  property  in  or 
protection  of  the  seals  frequenting  and  breeding 
on  their  shores  when  they  leave  the  territorial 
waters. 


Greenland  or  Jan  Mayen  Pisheries. 

United  States'  The   second    group   of   enactments    of    other 

Case,  p.  227.  countries  referred  to  in  the  United  States'  Case 

are  based  upon  Conventions ;  they  therefore  lend 
no  support  to  the  United  States'  contention,  that 
they  can  by  their  independent  action  claim  to 
enforce  such  regulations  against  the  subjects  of 
other  nations  in  respect  of  fishing  in  the  high 
sea. 

The  enactments  in  question  are  those  of  Great 
Britain,  Sweden,  Norway,  Russia,  Germany,  and 
Holland.  They  all  deal  with  the  Jan  Mayen  seal 
fisheries  in  the  Atlantic  east  of  Greenland ;  and 
proceed  on  the  principle  here  enunciated. 
Legislation  as  to  Greenland  Fishery.  The  first  section  of  "  The  Great  Britain  Green- 

38  Vict.,  cap.  18.     land   Seal  Pishery  Act  of  1875  "  is   shortly  as 
follows : — 

"  When  it  appears  to  Her  ]\Irijesty  in  Council  that  the 
foreign  States  whose  ships  or  subjects  are  engaged  in  the 

Jan  Mayen  fishery have  made  or  will  make  with 

respect  to  their  own  ships  and  subjects  the  like  provisions 
to  those  contained  in  this  Act,  it  sliall  be  lawful  for  Her 
Majesty,  by  Order  in  Council,  to  direct  that  this  Act  shal 
apply  to  the  said  seal  fishery." 

The  les^islation  of  the  other  countries  is  con- 
ceivedin  a  similar  spirit,  and  was  passed  after  nego- 
tiations, between  their  respective  Governments. 

The  necessary  legislation  having  been  provided, 
the  Queen,  by  Order  in  Council,  dated  the  28th 
November,  1876,  put  the  Act  in  force  against  her 
own  subjects. 


4:0 


Tlie  great  cUffieiilty  of  eii'ectively  maiutaiuiug 
a  close  time  in  distant  fisheries  iii  the  high  seas, 
and  of  protectiDg  and  regulating  such  fisheries, 
except  as  against  suhjects,  has  in  many  instances 
been  dealt  with  by  Conventions,  as  is  stated  in 
the  United  States'  Case. 

These  Conventions  proceed  on  principles  well 
established. 

These  principles  are : — 

1.  The  determination  of  the  limits  of  the 
exclusive  fisheries  of  the  respective  parties  to 
the  Convention. 

2.  Except  as  expressly  varied  by  agreement 
the  respective  national  jurisdictions  are  preserved 
intact. 

3.  It  is  only  by  agreement  that  jurisdiction  on 
the  high  sea  over  its  nationals  is  given  by  one 
nation  to  another. 

These  principles  do  not  advance  the  United 
States'  contention.  The  consent  of  other  nations 
is  wanting  to  the  exercise  by  the  United  States 
of  the  exclusive  control  which  it  claims. 

The  existence  of  the  Conventions  demonstrates 
their  necessity  ;  by  such  Conventions  alone  can 
one  nation  presume  to  control  the  subjects  of 
another  State  upon  the  high  seas. 

They  recognize  the  right  of  the  subjects  of 
all  the  Contracting  Parties  alike  to  fish  in  the 
hish  sea  bevond  the  territorial  waters,  but  for 
their  mutual  benefit  they  subject  the  fishing  to 
regulations  to  be  observed  by  the  subjects  of  all 
alike.  The  Conventions  and  the  legislation  giving 
effect  to  them  do  not  profess  to  impose  these 
regulations  on  the  subjects  of  other  countries  not 
parties  to  the  Conventions,  nor  to  prohibit  them 
in  any  way  from  fishing  in  the  high  seas,  nor 
could  they  do  so. 


Principles  of  Fishery  Conventions. 
United  States' 
Case,  p.  237. 


Argument  to  be  deduced  from  exist- 
ence of  Conventions, 


Etjssia.. 


White  Sea. 


The  Hussian  law  dealing  with  the   Ustinsk 


]Examination  of  Foreign  Seal  Legis- 
lation. 


United  States' 


sealing  industry  in  the  White  Sea  is  set  out  in  Appe^ndix,%oU  i, 
the  United  States' Case.  P-'^^s. 
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British  Case, 
Appendix,  vol.  ii, 
Part  II,  p.  22. 


The  industry  is  carried  on  in  tlie  Gulf  of 
:^Iesensk  in  the  White  Sea ;  the  gulf  is  53  miles 
"wide. 

The  principal  provisions  of  the  law  are  the 
appointing  certain  days  of  departure  to  the 
fisheries,  and  proliibiting  the  lighting  of  fires 
to  windward  of  the  groups  or  hauliug-grounds 
of  the  seals. 

The  law  is  not  dii'ectly  or  indirectly  applied 
to  foreigners. 

Further,  Article  21  of  the  Eussian  Code  of  Prize 
Law  of  1S69  limits  the  jui-isdictional  waters  of 
Eussia  to  3  miles  from  the  coast. 


British  Case, 
p.  116. 


Ibid.,  Appecd'x, 
Tol.  ii,  Part  II, 
No.  16,  pp.  19-20. 


Behring  Sea  and  Sea  of  Ohhotsk. 

This  Article  applies  to  the  western  shores  of 
Behring  Sea,  and  the  regulations  published  at 
Yokohama  in  ISSl,  with  respect  more  especially 
to  sealing  off  the  Commander  and  Eobben 
Islands,  are  inconsistent  with  the  United  States' 
contention  as  to  Eussia's  claims  to  jurisdiction. 

The  prohibitions  contained  in  these  resrula- 
tions  were  explained  by  M.  de  Giers  in  a  letter 
to  Itr.  Hoffmann. 

This  measure  refers  only  to  prohibited  industries  and 
to  the  trade  in  contraband : — 

"  The  restrictions  which  it  establishes  extend  strictly  to 
the  territorial  waters  of  Eussia  only." 


L'liited  States' 
Case,  p.  228, 
Appendix,  to!,  i, 
p. '445. 


Caspian  Sea. 

The    fishing    and    sealing    industries   in   the 
Caspian  Sea  are  also  dealt  with  by  law,  which 
expressly  declares  that  the  catching  of  fish  and 
killing  of   seals  in    the  waters  of   the   Caspian 
included  in  the  Eussian  Empire  are  free  to  all 
who  desire  to   engage  in   the    same,   except   in 
certain  specified   localities,  imder  observance  of 
the  established  rules.     A  close  time  is  appointed. 
The  Caspian  Sea  is  a  land-locked  sea  included 
within  the  temtorial  dominions  of  Eussia  and 
Persia,  and  the   regulations  have  no  bearins:  on 
the  questions  involved  in  the  right  of  fishing  in 
Behrin?  Sea. 


iS 


Uruguay. 

The  law  of  Uruguay  establishes  a  close  time  United  States* 
for  seals  on  the  Lobos  and  oJier  islands  on  the  ^;'^^®'  r,-.  ^^^•,  . 

Appendix,  vol.  i, 

coasts  of  Rio  de  la  Plata,  and  in  that  part  of  the  p.  449. 
ocean  adjacent  to  the  Departments  of  Maldonado 
and  Rocha. 

It  is  in  no  sense  extra-territorial.  British  Counter 

Case  p   90 

The  provision  prohibiting  vessels  of  any  kind 
from  anchoring  off  the  islands,  and  the  construc- 
tion of  works  that  might  frighten  away  the  seals, 
is  territorial. 


Chile. 

The  Ordinance  of  1892  allows  only  Chileans  ibid.,  p.  91. 
and  foreigners  domiciled  in  Chile  to  engage  in 
the  pursuit  on  land  or  at  sea  of  seals  and  otters 
in  the  coasts,  islands,  and  territorial  waters  of  the 
Republic. 

Pcreigu  vessels  are  prohibited  from  engaging 
in  this  industry. 

This  Law  is  obviously  not  extra-territorial,  but  United  States' 
it  is  appealed  to  in  support  of  the  United  States'     ^*^'  P'  '  ^' 
contention  of  a  right  of  property  and  protection 
on  the   hi2:h  sea,  to   Avhich   it   is   diametrically 
opposed. 

The  principles  on  which  the  British  contention  British  Couater- 

Case  p   91 

is  based  are  exj^ressly  laid  down  in  the  Chilean         '  ^ 
Code. 


Argentine  Republic. 


The  laws  of  the  Republic  are  not  set  out  in  the 
United  States'  Appendix.  The  statement  in  the 
United  States'  Case  is  merely  that  protection  is 
given  to  the  fur-seals  resorting  to  the  coasts ;  it 
is  not  stated  that  the  regulations  are  extra- 
territorial, or  that  they  apply  to  foreigners. 


Japan. 

Japanese  law  deals  with  hunting  and  killing  United  Statei* 
seals  and  sea-otter  in  the  Hokkaido,   i.e.,  Yezo,  Am^e'ndixVvol.  i, 
and  certain   islands  to  the  north   belonging   to  P-  •*-^9. 
Japan. 
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British  Couiiler- 
Case,  p.  93. 


Conclusion  from  foreign  laws. 


The  law  is  not  extra-territorial,  and  the 
Japanese  Government  have  stated  that  they 
consider  that  there  are  no  means  of  checking 
foreign  fishermen  outside  the  line  of  territorial 
limits  fixed  by  interDational  law. 

None  of  the  countries  above  specified  profess 
to  control  the  killing  of  seals  by  extra-territorial 
provisions,  or  by  interfering  with  foreigners  on 
the  high  seas,  or  in  any  other  way  than  in 
accordance  with  the  principles  already  estab- 
lished ;  nor  do  they  profess  to  claim  a  property 
in  or  a  right  of  protection  of  seals  in  the 
high  sea. 

The  first  contention  of  the  United  States,  that 
seal  life  is  protected  by  extra-territorial  laws  of 
other  countries  applicable  to  foreigners,  is  there- 
fore shown  to  be  without  foundation. 


Examination  of  second  contention  of 
the  United  States  as  to  laws  of 
other  nations. 


A  further  contention  of  the  United  States  is 
that,  not  seal  fisheries  only,  but  other  fisheries, 
are  protected  by  extra-territorial  laws  of  other 
nations,  and  that  they  are  extended  to  foreigners. 

The  contention  is  based  on  the  following 
examples  : — 


British. 

Irish  oyster  fisheries. 
Scotch  herring  fisheries. 
Ceylon  pearl  fisheries. 
Queensland  and  West  Australian    pearl 
fisheries. 

Foreign. 
Prance. 

Alsrerian  coral  fisheries. 

Italian  coral  fisheries. 

Norwegian  whale  fisheries. 

Colombian  pearl  fisheries. 

Mexican  pearl  fisheries. 


Examination  of  British  Fishery  Legis- 
lation. 


From  these  examples,  an  inference  is  attempted 
to  be  drawn  that  the  United  States  are  warranted 
in  demanding  from  other  nations  acquiescence 
in  their  claim  that  their  legislation  for  Alaska 
should  apply  to  the  seal  fishery  in  Behring  Sea. 

The  contention  that  Biitish  fishery  legislation 
is  extra-territorial,  or,  if  extra-territorial,  that  it 
extends  to  foreigners,  remain  to  be  considered. 


rsnj 


H 
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It  is  later    pointed    out  that    considerations  {Post,  p.  so.) 
apply   to   the   case   of   oyster,  pearl,  and   coral 
fisheries,  which  have  no  application  to  the  case 
of  free  swimming  fish  or  animals. 


''^ 


Ikish  Oyster  Fisheries. 

The  law  dealing  with  the  oyster  fishers  on  the 
coast  of  Ireland  is  shortly  as  follows  : — 

The  Statute  permits  the  Irish  Fishery  Com-  31  and  32  Vict, 

^  -,11  J.        cap.  45,  sec.  67. 

missioners  to  regulate,  by  bye-laws,  oyster 
dredging  on  banks  20  miles  to  seaward  of  a 
certain  line  drawn  between  two  headlands  on  the 
east  coast  of  Ireland. 

Within  this  line  the  extreme  depth  of  inden- 
tation is  not  more  than  5  miles. 

The  Act  provides  that  the  bye-laws  are  to 
apply  equally  to  all  boats  and  persons  on  whom 
they  may  be  binding ;  but  they  are  not  to  come 
into  operation  until  an  Order  in  Council  so 
directs. 

The  Order  in  Council  is  to  be  binding  on  all 
British  sea-fishing  boats,  and  on  any  other  sea- 
fishing  boats  specified  in  the  Orders. 

The  facts  which  have  occurred  since  the  pass- 
ing of  the  Statute  are  as  follows  : — 

The  Commissioners  have  made  a  bye-law 
appointing  a  close  time. 

The  bye-law  was  put  in  force  by  Order  in 
Council  of  the  29th  April,  1869. 

The  Order  recited  the  power  given  to  the 
Queen  by  the  Act  to  specify  other  besides  British 
boats  to  which  the  bye-law  was  to  apply. 

No  other  boats  were  so  specified. 

The  law  is  therefore  expressly  limited  to 
British  boats  within  the  20  miles.  It  cannot  by 
the  terms  of  the  Act  itself  apply  to  any  foreign 

boats. 

It  would  be  contrary  to  the  principles  on  which 
British  legislation  invariably  proceeds  that  bye- 
laws  should  apply  to  foreign  boats  outside  the 
3-mile  limit,  unless  power  to  enforce  such  a  bye- 
law  against  the  boats  of  any  nation  had  been 
acquired  by  Treaty. 

The  provision  was  inserted  in  the  Act  to 
provide  for  the  case  of  any  such  Treaty  being 
entered  into. 

Thereafter,  without  such  enabling  provision  in 
the  Act,  the  Queen  would  possess  no  power  to 
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make  an  Order  in  Council  brinErinsr   foreiGrners 
within  the  Act. 
Unittd  Stales*  The  statement  made  in  the  United  States'  Case 

ase,  p.  _  ..  jg  therefore  inaccurate. 


Scotch  Herring  Pisheries. 


By  the  Act  of  1887,  52  &  53  Vict.,  cap.  23,  a 
close  time  is  provided,  and  trawling  is  prohibited 
within  the  north-eastern  indentation  of  the  coast 
of  Scotland :  the  line  of  limit  is  drawn  from 
Duncanshy  Head,  in  Caithness,  to  Eattray  Point,- 
in  Aberdeenshire,  a  distance  of  80  miles. 

Penalties  are  imposed  on  any  person  infringing 
the  provisions  of  the  Act. 
Ibid.,  p.  233.  stress  is  laid  in   the   United  States'  Case   on 

the  words  "any  person;"  and  the  statement  is 
made  that  '•'  the  Act  is  not  confined  in  its  opera- 
tions to  British  subjects." 

This  statement  is  at  variance  with  the  principles 
of  English  legislation  and  the  practice   of  the 
English  Courts  in  interpreting  Statutes. 
(Pot  1  56)  "Any  person"  is  a  term  commonly  used  in 

English  Statutes  dealing  with  offences,  and  it  is 
invariably  applied  to  such  persons  only  as  owe  a 
dutv  of  obedience  to  the  British  Parliament. 


Cetlox  Peael  Pisheries. 


United  States'  The  pearl  fisheries  on  the  banks  of   Ceylon, 

Case,  p-  2o3  which  extend  from  6  to  21  miles  from  the  coast, 

Appendix,  vol.  i, 

p.  461.  are  subject  to  the  Colonial  Act  of  1811,  which 

British  Counter-      authorizes  the  seizure  and  condemnation  of  any 
Case,  pp.  93,  94.      ^^^^^  ^^^^  Tvithiu  the  limits  of  the  pearl  banks, 

or  hovering  near  them. 

These  pearl  fisheries  have  been  treated  from 

time  immemorial  by  the  successive  rulers  of  the 

island  as  subjects  of  j^roperty  and  jurisdiction, 

and  have  been  so  regarded  with  the  acquiescence 

of  all  other  nations. 

{Post,  p.  59.)  The   principles   governing   the   occupation   of 

such    pearl   fisheries    will   be    dealt   with   at    a 

later  stage  of  this  Argument;   for  the  present 

it  is  sufficient  to  indicate  the  proposition  which 

Great  Britain  will  maintain  by  a  quotation  from 

L.'  R.,  2ucl  Ex.        Chief  Justice  Cockburn,  in  Keg.  v.  Keyn : — 
D.  63.  pii-]  H  2 
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"  Where  the  sea,  or  the  bed  on  which  it  rests,  can  be 
physically  occupied  permanently,  it  may  be  made  subject 
to  occupation  in  the  same  mariner  as  unoccupied  terri- 
tory." 

The  special  application  of   this  principle  to  <>  Droit  des  Gens,* 
the  Ceylon  fisheries  was  thus  treated  hy  Vattel: —  ^'  ^^^-  ^^'^' 

"  Who  can  doubt  that  the  pearl  fisheries  of  Bahrien  and 
•Ceylon  may  lawfully  become  property  ?" 


J^.USTKALIAN   PeARL  PiSHERIES. 

In  the  United  States'  Case  reference  is  thus 
made  to  the  Australasian  fishery  laws  : — 

These  Statutes  extended  the  local   regulations   of  the  United  States' 

the  two  countries  mentioned  (Queensland  and  Western  Case,  p  234. 

Australia)  to  defined  areas  of  the  open  sea,  of  which  the  p.f  ^4^67-/69      ' 

most  remote  points  are  about  250  miles  from  the  coast  „  .  .  ,    _ 

■,  1     ,  /,/^/^       -1       o  ^  i^     ff  British  Countcr- 

of    Queensland,  and  about   600  miles  from  the  coast  or  Q^gg^  p  94 

Western  Australia. 

It  suffices  to  point  out  that  these  Statutes  are 
in  express  terms  confined  to  British  ships  and 
boats  attached  to  British  ships. 


Foreign  Fishing  Laws  discussed. 


Prance. 


Examination  of  Foreign  Fishery 


Legislation. 


By  the  Decree  of  the  10th  May,  1862,  certain  fisherie.-?  United  Suites* 
are  allowed  to  be  temporarily  suspended  over  an  extent  Case,  p.  234. 
of  sea  beyond  the  3-mile  limit  if  it  is  necessary  for  the  British  Counter - 
preservation  of  the  bed  of  the  sea,  or  of  a  fishery  com-  ^^'^'  P*  ^^-^^^ 
posed    of    migratory   fishes.      The    suspension    will    be 
ordered  on  the  request  of  the  "  prud'hommes  des  pecheurs," 
or,  in  their  absence,  of  the  "  syndics  des  gens  de  mer." 

There  is  no  evidence  that  this  law  is  applied 
to  foreigners. 

On  the  contrary,  there  is  evidence  that,  apart 
from  Conventions,  Prance  only  legislates  for 
foreign  fishermen  within  the  3-mile  limit. 


Article 
down : — 


1   of    Law    1    of    March    1888    lays 


"  Fishing  by  foreign  vessels  is  forbidden  in  the  terri- 
torial waters  of  France  and  Algeria  within  a  limit  which  ia 
fixed  at  3  marine  miles  to  sea  from  low-water  mark.' 


/,3 

Algerian  Coral  Fisheries. 

The  United  States'  Case  proceeds  : — 

British  Counter-  "  Numerous  laws  have  also  been  enacted  by  France  to 

Case,  p.  9d.  protect  and  regulate  the  coral  fisheries  of  Algeria,  both  as 

to  n^itives  and  foreigners,  and  the  coral  beds  so  regulated 
extend  at  some  points  as  far  as  7  miles  into  the  sea." 

This  statement  is  not  verified  by  particulars  or 

evidence,    but   a   Map   is    given   in  the   United 

United  States'         States'  Case,  in  which  this  7-miIe  limit  is  indi- 

Case,  Appendix,  ,     , 

vol.  i,  p.  469.  cated. 

{Post,  p.  59.)  The    international    lavr   as   to   occupation    of 

coral  beds  will  be  dealt  with  presently ;  but  it 
may  be  noted  that  the  analogy  between  a  7-mile 
protection  of  a  coral  bed  extending  from  low- 
water  mark  under  the  sea,  and  protection  of 
seals  on  the  high  sea,  is  not  apparent,  either  as 
to  the  principles  governing  the  two  cases,  or 
the  facts  to  which  those  principles  should  be 
applied. 


pp.  470-481 


Italian  Coral  Pisheries. 
United  States' Case,      The  United  States'  Case  states  that— 

p.  235. 

I!!''^J'',/^^^^i°'^'^'  "  the  coral  beds  surrounding  the  Island  of  Sardinia,  and 
lying  off  the  south-west  coast  of  Sicily,  have  been  made 
the  subject  of  elaborate  regulations  by  the  Government  of 
Italy." 

The  remarks  that  have  already  been  made  as 
to  the  Algerian  coral  fisheries  equally  apply  to 
the  Italian  reefs,  and  it  is  not  suggested  by  the 
United  States  that  foreigners  have  been  ex- 
cluded. 


NORTVEGIAN   WhALE   EiSHERIES. 

British  Counter-  The  Norwegian  law  of  1880  for  the  protection 

Case,  p.  dQ.  of  shales  provided  a  close  time  "on  that  part  of 

United  States'  i]^q  gg^  on  the  coasts  of   Pinmarken  which   the 

Case,  p.  '236.  „ 

Ibid.,  Appendix,      Kmg  Will  define. 

vol.i,  p.  482.  rj^j^p    Proclamation    of    the    King,    in    1881, 

accordingly  defined  that  part  of  the  sea  to  be 

1  Norwegian  or  Swedish  mile  (equal  to  4  British 

miles)    from   the   coasts   of    Finmarken,   to    be 

counted    from   the   outermost  islands   or  rocks 

which  are  never  covered  by  the  sea. 
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The  whole  of  Yarauger  Fiord  is  included,  the 
distance  between  the  headlands  of  the  fiord 
being  32  miles. 

The  Norwegian  law  is,  therefore,  expressly 
limited  to  a  small  area  of  territorial  sea. 

The  special  jDrotection  in  Varanger  Fiord  falls 
within  the  principle  of  waters  of  the  territory  to  (^Post,  p  59.) 
be  hereafter  explained. 


Colombian  Pearl  Fisheries. 

The  Law  of  Panamd  is  thus  stated  in  United  United  States' 
States'  Case.     It  prohibits—  f  a^^'  P-  236. 

Ibid.,  Appendix, 
"the    use     of     diving-machines     for    the    collection    of  v«l-i>PP- 4&4-485. 
pearls  within  an  area  of  the   sea  over  60   marine  miles 
in  length,  and  extending  outward  about  30  marine  miles 
from  the  coasts." 

There  is  no  evidence  to  show  that  the  law  in 
question,  if  correctly  stated,  applies  to  foreigners. 

Even  if  the  bays  shown  on  tlie  United  States' 
Map  are  intended  to  be  included  in  the  applica- 
tion of  the  law  as  is  suggested  in  the  United 
States'  Case,  the  claim  must  be  justified,  if  at 
all,  on  the  principle  of  waters  of  the  territory 
previously  referred  to  and  subsequently  explained.  {Post,  p.  50.) 


Mexican  Pearl  Fisheries. 

The  United  States'  Case  states—  United  States' 

Case,  p.  2S6. 
that  along  the  coast  of  Lower  California  the  pearl-beds  Ibid.,  Appendix 
have  been  made  the  subject  of  special  exclusive  grants  to  ^'o^-  ''  P-  491- 
private  indiWduals,  and  have  been  divided  for  this  purpose 
into   two   belts :    the  inner   belt   extending   seaward   for 
3    ]niles    (5    kilom.X   and    the   other   belt   for   6    miles 
(10  kilom.). 


Foreign  vessels  arc  admitted  generally  to  the  Britisli  Counter- 
Mexican  fisheries  if  they  comply  with  the  laws  ^^^^'  ^'  ^^* 
and  regulations. 

The  only  claim  made  by  Mexico  is  to  regulate 
all  fishermen  alike;  but  with  regard  to  English 
fishermen,  attention  is  drawn  to  the  provisions  of 
Article  IV  of  the  Treaty  of  1888  between  Great 
Britain  and  ^Icxico,  by  which  the  two  Powers 
agree  to  3  miles  as  the  limit  of  their  territorial 
waters. 


The  United  States'  contention  not 
supported  hy  foreign  laws. 


65 


These  are  the  only  foreign  laws  set  out  by  the 
United  States,  and  it  may  be  assumed  that  there 
are  no  laws  of  any  other  countries  on  whicli  the 
United  States  could  rely  to  support  their  claim, 
either  directly  or  by  analogy. 

Her  Majesty's  Government  submit  that  these 
laws  do  not  support  the  United  States'  contention. 


Statement  of  legal  principles  referred 
to  in  analysis  of  British  and  foreign 
laws. 


Examination  of  Legal  Principles. 

Throughout  the  foregoing  discussion  of  the 
legislation  of  various  nations,  certain  principles  of 
law  have  been  referred  to,  the  full  explanation  of 
which  had  necessarily  to  be  postponed  until  the 
examinations  were  completed. 

For  convenience  these  principles  will  now  be  col- 
lected, and  will  then  be  separately  examined : — 

(I.)  That  by  the  universal  usage  of  nations,  the 
laws  of  any  State  have  no  extra-territorial 
application  to  foreigners,  even  if  they  have  such 
application  to  subjects. 

(II.)  That  Great  Britain  has  incorporated  this 
principle  into  her  own  law  by  a  long-established 
usage,  and  a  series  of  decisions  of  her  Courts ; 
and  that  the  law  of  the  United  States  is 
identical. 

(III.)  That  the  British  Colonies  have  no  power 
to  legislate  for  foreigners  beyond  the  colonial 
limits. 

(lY.)  That  international  law  has  recognized 
the  right  to  acquire  certain  portions  of  the  waters 
of  the  sea  and  the  soil  under  the  sea,  in  bays,  and 
in  waters  between  islands  and  the  mainland. 

(V.)  That  the  analogy  attempted  to  be  traced 
by  the  United  States  between  the  claims  to  protect 
seals  in  Behring  Sea,  and  the  principles  applicable 
to  coral  reefs  and  pearl-beds,  is  unwarranted. 

(VI.)  And,  finally,  that  there  is  no  complete  or 
even  partial  consent  of  nations  to  any  such 
pretension  as  to  property  in,  and  protection  of, 
seals  as  set  up  by  the  United  States. 


Extra-territorial  laws  of  a  State  have 
no  apphcation  to  foreigners. 


I. 

It  is  submitted  that,  as  well  by  international 
and  constitutional  law  as  by  the  common  consent 
and  practice  of  nations,  the  laws  of  a  State  have 
no  application  to  foreigners  beyond  the  territorial 
limits  of  that  State ;  and  that  if  they  are  declared 
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to  have  an  extra-territorial  application,  it  is 
limited  to  subjects  of  that  State  who  may  fall 
within  its  provisions. 

The  fundamental  principle  which  governs  the 
application  of  laws  is  expressed  in  the  maxim, 
extra  territorium  jus  dicenti  impune  non  paretur. 

No  general  propositions  are  clearer  than  these. 

All  persons  are  subject  to  the  laws  of  a  country 
in  which  they  are. 

No  person  is  subject  to  the  laws  of  a  country 
in  which  he  is  not. 

The  only  exception  is  that  subjects  may  be 
legislated  for  by  their  own  Legislature,  even 
though  they  are  abroad,  the  enforcement  of  any 
punishment  being  reserved  till  such  time  as  they 
return  to  their  own  country. 

These  principles  are  of  equal  force  on  the  high 

seas. 

In  ships  on  the  hio^h  seas,  no  one  is  subject  to 
any  jurisdiction  but  that  of  his  own  country,  or  of 
the  country  to  which  the  ship  belongs.  The  laAVS 
of  other  countries  do  not  bind  him,  and  he  may 
disregard  them  with  impunity. 


The   laws    of   Great  Britain  have 
no  extra-territorial  apphcation  to 


foreigners. 


L   R.,  2  Ex.  D. 


II. 

It  may  be  conclusively  demonstrated  that 
Great  Eritain  has  incorporated  this  principle  into 
her  municipal  law  by  a  long-established  usage, 
and  bv  a  series  of  decisions  of  her  Courts. 

In  Ee^.  V.  Kevn,  Cockburn,  C.  J.,  said  :— 

bcf. 

"  ^^Tnere  the  language  of  a  Statute  is  general,  and  may 
include  foreigners  or  not,  the  true  canon  of  construction  is 
to  assume  that  the  T>egislature  has  not  so  enacted  as  to 
violate  the  rights  of  other  nations." 

This   is  the  answer  to  the   argument  of   the  gee  al.«o  the  caje 
United    States,    based    upon    the    words   "  any  of  the '•  Zoll- 

'  •    1  CI      J.     '  verein,     citeci  i.i 

person  "  in  British  and  Colomal  Statutes  British  Counter- 

The  intimate  connection  between  the  national  ^^'^'  V-  ^^' 
law  and  the  international  law  is  indicated  in  the 
Judgments  now  quoted.  Quotations  from  Ei^lish  JudgmenU. 

In  the   case   of    "  Le   Louis,"   Lord    Stowell  2  Dcdson,  239. 

said  : — 

"  Neither  this  British  Act  of  Parliament  nor  any  Com- 
mission founded  on  it  can  aflect  any  right  or  interest  of 
foreigners  unless  they  are  founded  on  principles  and 
impose  regulations  that  are  consistent  with  the  law  of 
nations;  that  is  the  only  law  that  Great  Britain  can 
apply  to  them,  and  the  generality  of  any  terms  employed 
in  an  Act  of  Parliament  must  be  narrowed  in  construction 
bv  a  religious  adherence  thereto." 
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2DeGex.  andJ.         So  in  Cope  v.  Dohcrtv,  Lord  Justice  Turner 

ol4.  .  , 

said : — 

"  This  is  a  British  Act  of  Parliament,  and  it  is  not,  1 
think,  to  be  presumed  that  the  British  Parliament  could 
intend  to  legislate  as  to  the  rights  and  liabilities  of 
foreigners  ;  in  order  to  warrant  such  a  conclusion,  I  tliink 
that  either  the  words  of  the  Act  ought  to  be  express  or  the 
context  of  it  very  clear." 

4  H.  L.  Cases,  926.       So  in  Jeffreys  v.  Boosey,  Baron  Parke  said  :— 

"  The  Legislature  has  no  power  over  any  persons  except 
its  own  subjects,  that  is,  persons  natural-born  subjects,  or 
resident, or  wliilst  they  are  within  the  limits  of  the  kingdom; 
the  Legislature  can  impose  no  duties  except  on  them,  and 
when  legislating  for  the  benefit  of  persons  must  jyrimd  facie 
be  considered  to  mean  the  benefit  of  those  who  owe 
obedience  to  our  laws,  and  whose  interest  the  Legislature 
is  under  a  correlative  obligation  to  protect." 

L.  R.,  12  Ch.  D.  A   remarkable   ax>plicatiou    of    this    principle 

500.  I'll  y,  -Li 

occurred  m  the  case  of  ex  parte  Blain  re  Sawers. 
The  question  arose  as  to  the  application  of  the 
English  Bankruptcy  Law  to  foreigners  in 
England  ;  the  definitions  of  acts  of  bankruptcy  in 
the  Statute  include  the  commission  of  certain  acts 
"in  England  or  elsewhere;"  yet  it  was  held  by 
the  Court  of  xlppeal  that  a  foreigner  in  England, 
although  on  general  principles  he  was  subject  to 
English  law,  could  not  he  made  bankrupt  unless 
he  had  committed  an  act  of  bankruptcy  in 
England.  The  words  "or  elsewhere"  were  held 
not  to  apply  to  such  a  foreigner  on  the  principles 
al)ove  stated. 

It  is    unnecessary  further   to  cite  authorities ; 
one  more  quotation  from  Chief  Justice  Cockhurn's 
L.  R.,  2  Ex.  I).       judgment  in  Reg.  v.  Kevn  will  suffice  :— 

63. 

"  The  argument  is  that  the  language  of  the  Statute 
(of  Henry  VIII  as  to  offences  on  the  sea)  being  general  in 
its  terms,  it  must  be  taken  to  have  included  foreigners  as 
well  as  subjects.  No  doubt  these  words  are  large  enough 
to  include  foreigners  as  well  as  subjects,  but  so  they  are 
to  include  the  entire  ocean  as  well  as  the  narrow  seas  ; 
and  it  cannot  be  supposed  that  anything  so  preposterous 
was  contemplated  as  to  make  foreigners '  liable  to  the  law 
of  this  country  for  offences  committed  on  foreign  ships  all 
over  the  world." 


It  is  submitted  that  the  Statute  under 
which  the  British  vessels  were  seized  and  con- 
demned was  either  wrongly  interpreted,  or  was 
ultra  vires. 

L311]  I 
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III. 


It   may  further  be  demonstrated  that  Great  n.i.„;..  v,  ^     .     .     • 

.  Colonies  have  no  power  of  extra-terri- 

J3ntam  has  not  assumed  to  grant  to  her  Colonies  torial  legislation  for  foreigners. 

any  larger  legislative  power  than  she  assumes 
to  possess  herself  ;  and  that  the  Colonial  Legis- 
latures cannot  assume  to  themselves  any  power 
of  extra-territorial  legislation  for  foreigners,  as  is 
alleged  in  the  United  States'  Case. 

On  this  point,  it  would  be  sufficient  to  refer 
to  the  words  of  "  The  Territorial  Waters  Juris- 
diction Act,  1878,"  which  defines  the  territorial 
waters  "  adjacent  to  the  United  Kingdom  or  any 
other  part  of  Her  Majesty's  dominions  "  to  extend 
no  further  than  1  marine  league  from  low-water 
mark. 

The  Judicial  Committee  of  the  Privy  Council 
have  expressly  declared  the  limits  of  the  Colonial 
Legislative  Power. 

In  Macleod  v.  Attorney- General  for  New  South  l.r.  i891  \  c 
Wales  the  colonial  law  as  to  bigamy  was  con-  '^'^^• 
sidered. 

The  section  enacted  that — 

"Whosoever  being  married  marries  another  person 
during  the  life  of  the  former  husband  or  wife,  wheresoever 
Buch  second  marriage  takes  place,  shall  be  liable  to  penal 
servitude  for  seven  years." 


Here  were  general  words  similar  to  the  words 
"any  person  "  so  much  relied  on  by  the  United 
States. 

The  Judicial  Committee  nevertheless  rejected 
their  general  application.     They  said  : — 

"  The  colony  can  have  no  such  jurisdiction,  and  their 
Lordships  do  not  desire  to  attribute  to  the  Colonial 
Legislature  an  effort  to  enlarge  their  jurisdictio  to  such 
an  extent  as  would  be  inconsistent  with  the  powers 
committed  to  a  colony,  and  indeed  inconsistent  with  the 

most  familiar  principles  of  international  law. 

•  «  •  « 

"  The  words  '  Whosoever  being  married  '  mean  '  whoso- 
ever being  married  and  who  is  amenable  at  the  time  of 

the  offence  committed  to  the  jurisdiction  of  the  colony.' 

•  •  •  • 

" '  Wheresoever '  may  be  read,  '  Wheresoever  in  this 
colony  the  offence  is  committed.'  " 

And  so,  both  in  case  of  colonial  laws  and  in 
the  case  of  English  laws,  the  words  "any 
person  "  mean  "  any  person  subject  to  the  juris- 
diction of  the  Legislature  passing  such  laws," 
subject,  that  is,  in  accordance  Avith  the  principles 
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of    international   and    constitutional    law    licre 
explained. 

The  contention  of  the  United  States  that  the 
British  colonial  laws  warrant,  or  afford  some 
analogy  to,  the  Alaskan  Seal  Statute,  is  entirely 
devoid  of  foundation. 


How  far  international  law  recognizes 
a  right  to  possession  of  parts  of  the 
bed  of  the  sea. 


IV. 

It  is  next  submitted — 

That  international  law  recosrnizes  the  rislit  of 
a  State  to  acquire  certain  portions  of  the  waters 
of  the  sea  and  of  the  soil  under  the  sea,  and  to 
include  them  within  the  territory  of  the  State. 

This  affords  a  legitimate  explanation  of  the 
cases  of  foreisjn  extra-territorial  fisherA^  laws 
cited  by  the  United  States,  quite  apart  from  any 
question  whether  they  apply  to  foreigners  or 
not. 

But  it  affords  no  justification  for,  nor  are  they 
analogous  to,  the  Alaskan  Seal  Statute,  as  is 
contended  bv  the  United  States. 

The  territory  of  the  nation  extends  to  low- 
water  mark ;  but  certain  portions  of  the  sea  may 
be  added  to  the  dominion.  For  example,  the  sea 
which  lies  inter  fauces  terr^,  and,  in  certain 
exceptional  cases,  parts  of  the  sea  not  lying 
inter  fauces  terra. 

The  claim  applies  strictly  to  the  soil  under  the 
sea.  Such  claim  may  be  legitimately  made  to 
oyster  beds,  pearl  fisheries,  and  coral  reefs  ;  and, 
in  the  same  way,  mines  within  the  territory  may 
be  worked  out  under  the  sea  below  low-water 
mark. 

Isolated  portions  of  the  high  sea  cannot  be 
taken  by  a  nation  unless  the  bed  on  which  they 
rest  can  be  physically  occupied  in  a  manner 
analogous  to  the  occupation  of  land. 

These  principles,  though  they  explain  legiti- 
mately all  the  examples  of  foreign  laws  dwelt 
on  by  the  United  States,  show  also  that  no 
right  to,  or  on,  so  vast  an  area  of  the  high  sea  as 
Behring  Sea  can  be  acquired.  Nor  has  any  such 
claim  ever  been  made. 


Absence  of  analogy  between  protec- 
tion of  swimming  animals  and 
of  oyster  and  coral  beds. 


V. 

It  is  further  submitted  that  there  is  no  analogy 
between  a  claim  to  property  in  and  to  protect 
swimming  animals,  such  as  fish  and  seals,  and  a 
like  claim  in  respect  of  oyster,  pearl,  or  coral 
beds. 

[311]  ^  2 
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The  exclusive  fishery  right  recognized  hy  inter- 
national law  within  the  territorial  waters,  or  the 
waters  of  the  dominion,  cannot  at  any  rate  be 
placed  higher  than  the  right  to  take  possession  of 
wild  animals  which  the  common  law  gives  to  the 
owners  of  land  on  which  the  animals  are. 

If  there  were  any  land  animals  which  by 
nature  were  attached  to  the  soil,  the  common  law 
right  would  be  practically  equivalent  to  a- 
right  of  property ;  and  so  as  to  oysters  and 
coral  beds,  when  they  are  within  the  waters 
over  which  international  law  recognizes  an 
exclusive  fishery  right,  this  right  becomes 
equivalent  to  a  right  of  property  because  they 
are  attached  to  the  soil. 

But  in  animals  which  move  from  this  area  into 
the  high  sea  no  such  property  can  bo  acquired. 


VI. 

Finally,  it  is  submitted  on  this  branch  of  the 
United  States'  Argument,  that  there  is  not  shown 
to  be  any  consent  of  nations  to  any  proposition 
which  would  warrant  the  United  States'  claim  to 
the  right  of  protection  or  property,  now  for  the 
first  time  advanced. 


No  consent  of  nations  to  principle  of 
right  claimed  by  United  States. 


The  United  States  endeavour  further  to  sup- 
port their  contention  by  a  reference  to  certain 
other  extra-territorial  laws  not  connected  with 
fisheries  which  have  been  passed  by  other 
nations.     They  state — 

"  Eeference  may  also  be  made  to  the  British  Hovering    (jnjted  States' 
Acts,  the  St.  Helena  Act  of  1815,  and  the  Quarantine    <^ase,  p  237. 
Act  of  1825." 
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The  "  Hovering  Acts.^' 

These  Acts  have  been  passed  to  prevent 
smuggling.  They  establish  a  practice  which 
has  hitherto  been  acquiesced  in  both  by  Great 
Britain  and  the  United  States,  but  they  afford 
no  analogy,  either  in  fact  or  in  principle,  to  the 
United  States'  claim  in  the  present  case. 

In  tlie  first  place,  it  will  be  observed  that 
the  Hovering  Laws  do  not  extend  the  limit 
of  territorial  waters,  or  assert  any  general 
claim  of  dominion  over  an  area  of  the  sea 
beyond  the  ordinary  3-mile  limit,  such  as  is 


Examination  of  United  States'  Argu- 
ment based  on  the  "  Hovering 
Acts." 
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asserted  by  the  United  State,  over  the  water, 
of  Behnng  Sea  east  of  a  eertain  line.  They 
anply  ca.n.  to  exereise  a  special  juri^dietiou 
o^ez  eertan,  vessels  at  a  coB,parativelv  small 
dstanee  outside  the  usual  li,„it.  d  order  toprevent 

tbat  1  03it  o  whieh  sueh  vessels  are  aeeomplices. 
And  m  tlie  ease  of  a  British  vessel  ^-lueh  was 
seized  m  1890  by  a  Russian  crmzer,  on  the 
^ound  that  she  was  seal-fishing  within  Eussian 
tentorial  waters.  Her  Majesty's  Government 
were  of  opunon  that  even  if  the  vessel  at  the 
fame  of  her  sei2m-e  was  herself  outside  the  3-mile 

of  ler  boats,  carrying  on  fishing  within  Russian 
waters  without  the  preseribed  lieenee  preeluded 
them  from  remonstrating  against  the  seizure. 

But  no  sueh  conduet  has  been  alleged  against 
the  Bnt,sh  vessels  seized  by  the  United  States. 

Ijmg-to  wuh  intent  to  proceed  to  the  territory 
or  the  territorial  waters  of  the  United  State;,' 
with  mtent  to  assist  others  in  breaking  the  law 
there.     Ao  sueh  grounds  have  ever  been  alleged 
for  he  seizure  of  the  British  vessels.     The  claim 
of  the  United  States  is  to  include  the  ri^ht  to 
seize  sueh  vessels  within  their  general  juris.Sction 
over    Behring    Sea,    and    the    analogy    of    the 
Hoveling  Laws  cannot  be  adduced  in  support  of 
such  a  claim. 

Moreover,  even  if  such  analogy  existed,  the 
consent,  or  acquiescence,  of  other  nations,  which 
exists  m  the  case  of  the  "Hovering  Acts"  (so 
long   as    the   jurisdiction    is    exercised    within 
reasonable  limits),  is  wanting  to  the   claim  of 
jurisdietion  advanced  in  the  present  case  bv  the 
Umted  States;  and  this  absence  of  consent,  or 
aequiescence,  is  fatal  to  a  claim  which  involves 
the  right  of  search  and  seizure  on  the  high  sea 
outside   territorial  waters,  and,  consequently,  a 
violation  or  limitation  of  the  freedom  of  the  sea 
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Examination  of  United  States'  Ar.u. 
ment   based  on  the    St,  Hele°na 


The  St.  Helena  Act,  1815." 


At  the  peace  of  1815  it  was  determined  by 
Great  Britain,  in  conjunction  with  the  allied 
Powers,  that  St.  Helena  should  be  the  place 
allotted  for  the  residence  of  the  Emperor  JTapoleon 
Bonaparte,  under  such  regulations  as  mi-ht  be 
necessary  for  the  perfect  security  of  his  person  ■ 
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and  it  was  resolved  that,  for  this  purpose,  aU 
ships  whatever,  British  and  foreign,  excepting 
only  the  East  India  Company's  ships,  should  be 
excluded  from  all  approach  to  the  island.    Notice  American  State 

-■         -r^  • ,  •  t     /~\\  '    papers,  vol.  iv, 

was   accordingly   given   by  the    British  Charge  ^  \^^ 
d'Affaires  at  Washington  to  the  United  States' 
Government  on  the  2ith  November,  1815,  that  a    • 
Treaty  of  Commerce  between  Great  Britain  and 
the  United  States,    dated    the   3rd   July,   1815, 
under  Article  III  of  which  liberty  of  touching 
for  refreshment  at  the  island  was  given  to  United 
States'  vessels,  could  not  be  carried  out  in  this 
respect ;  and  that  the  ratifications  of  the  Treaty 
would  be  exchanged  under  the  explicit  declara- 
tion  that   United   States'   vessels   could   not  be 
allowed  to  touch  at,  or  hold  any  communication 
whatever  with,  the  island,  so  long  as  it  should 
continue  to  be   the   residence   of   the  Emperor. 
The  Treaty  was  ratified  on  this  understanding. 

The  arrangement  made  for  the  general  safety 
received  the  consent,  express  or  implied,  of  all 
nations.  If  any  analogy  can  be  found  between 
that  case  and  the  one  now  under  discussion,  it 
goes  to  show  that  the  United  States  cannot 
exclude  other  nations  from  the  seal  fishery 
without  a  like  consent. 


'*  The  Quarantine  Act,  1825." 

This  Act  depends  upon  the  principles  already 
adverted  to  with  regard  to  the  Hovering  Acts. 


It  is  submitted  that  no  one  of  these  three  Acts 
affords  any  analogy  or  justification  for  a  jurisdic- 
tion based  merely  on  protection  of  trade,  and 
claimed  and  exercised  many  hundred  miles  in 
open  seas. 
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Therefore,  it  is  submitted  that  the  assertion 
that  the  practice  of  nations  supports  the  United 
States'  contention  in  regard  to  their  claim  to 
property  in,  and  protection  of,  the  seals  in  the 
high  sea,  is  without  foundation. 

If  it  is  regarded  as  an  assumption  of  jurisdic- 
tion on  the  high  sea,  it  was  entirely  beyond  the 
power  of  the  United  States'  Congress  to  pass 
an  Act  applying    to   foreigners;    for,   without 


General  conclusion  on  this  branch  of 
the  Case. 
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Answer  to  Question  5. 


acquiescence  of  other  nations,  and  without 
example  in  the  practice  of  other  nations,  it 
infringes  the  rights  of  those  nations  upon  the 
high  seas. 

If,  on  the  other  hand,  it  is  regarded  as  part 
of  a  general  jurisdiction  exercised  by  the  United 
States  over  Behring  Sea,  it  was  also  beyond  the 
power  of  the  United  States'  Congress  to  make 
the  Act  applying  to  foreigners  ;  for,  without  the 
consent  of  other  nations,  and  without  example 
in  the  practice  of  other  nations,  it  extended  the 
territorial  waters  of  the  United  States  to  a  limit 
hitherto  unknown  and  unrecognized,  and  in  so 
doing  it  infringed  the  rights  of  other  nations  upon 
the  high  seas. 

Therefore,  it  is  submitted  that  the  foregoing 
facts  and  arguments  conclusively  establish  the 
answer  to  Question  5,  raised  by  Article  VI  of  the 
Arbitration  Treaty,  in  favour  of  Great  Britain, 

that  is  to  say  : — 

To  Question  5.— That  the  United  States  have  no 
right  (a)  of  protection,  or  (b)  of  property,  in  the 
seals  frequenting  the  islands  of  the  United  States 
in  Behring  Sea  when  they  are  found  outside  the 
ordinary  3-mile  limit. 


PAUT  III. 
UEGULATIONS. 

It  is  now  desired  to  formulate,  on  behalf  of 
Great  Britain,  the  outline  of  the  argument  which 
will  be  presented  in  connection  with  the  question 
of  Regulations.  As  stated  at  p.  9  of  the  original 
Case,  Great  Britain  has  throughout  been 
favourable  to  the  adoption  of  general  measures 
for  the  control  of  the  fur-seal  fishery,  provided  that 
such  measures  be  equitable,  and  framed  with  due 
regard  to  the  common  interest.  It  is,  however, 
essential  that  any  Regulations  should  operate  to 
preserve  the  fur-seal  industry  for  the  enjoyment, 
not  of  the  United  States  alone,  but  of  all  those 
who  may  lawfully  engage  in  sealing.  In  this 
connection,  the  attention  of  the  Arbitrators  is 
respectfully  directed  to  the  general  considerations 
summarized  at  p.  159  of  the  British  Counter- 
Case. 

Though  in  the  United  States'  Case  (Col- 
clusions)  it  is  maintained  that  Begulations  must 
practically  be  such  as  to  prevent  pelagic  sealing 
everywhere,   it   is  also   stated   that  the   United 
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States  are  in  the  position  of  trustees  of  the  sealing  United  States* 
interest,  thus  involving  the  idea  of  other  rights  ^' 

besides  those  of  the  United  States. 

The  United  States  further,  in  their  conclusions 
to  their  Case,  include  in  the  second  "  Material 
question  "  to  be  determined  by  Arbitrators  : — 

"  Whether  the  United  States  and  Great  Britain  ought  Ibid.,  p.  299. 
not  in  justice  to  each  other,  in  sound  policy  for  the 
common  interest  of  mankind,  &c.,  '  to  enter  into  such 
reasonable  arrangement  by  concurrent  regulations  or  con- 
vention, in  which  the  participation  of  other  Governments 
may  be  properly  invited,' "  &c. 

In  the  Counter-Case  of  the  United  States, 
however,  a  more  advanced  position  is  taken.  We 
read : — 

"  The  United  States  insist,  as  claimed  in  their  Case,  that  United  States' 
they  have,  upon  the  facts  established  by  the  evidence,  such  ^^n/'^'  ^  ' 
a  property  and  interest  in  the  seal  herd  frequenting  the 
Islands  of  the  United  States  in  Bering  Sea,  and  in  the 
industry  there  maintained  arising  out  of  it,  as  entitles 
them  to  protection  and  to  be  protected  by  the  Award  of 
this  Tribunal  against  all  pelagic  sealing,  which  is  the  subject 
of  controversy  in  this  Case,  and  quite  irrespective  of  any 
right  of  property  or  of  self-defence  in  respect  of  their 
territorial  interests,  they  claim  to  have  clearly  shown  that 
no  regulations  short  of  prohibition  will  be  sufficient  to 
prevent  the  early  destruction  of  the  Alaskan  seal  herd." 

Before  considering  the  scope  of  the  Regula- 
tions, the  question  as  to  the  area  of  waters  over 
which  they  should  extend  requires   notice.     It 
appears   from   certain    passages   in   the   United 
States'  Case  and   Counter-Case,  that  it  will  be 
contended  on  behalf  of  the  United  States  that 
the  Hegulations   should   amount  to  a  practical 
prohibition  of  pelagic   sealing  in  all  waters  to  United  States* 
which   seals   from   the  Pribyloff   Islands   resort,     ^^^*  ^^' 
and  should  effectually  prohibit  and  prevent  the  Counter-Case, 
capture,  anywhere  upon  the  high  seas,  of  any  ^' 
seals  from  the  Pribyloff  Islands. 

It  is  submitted  that  any  such  contention  is 
entirely  beyond  any  claim  ever  advanced  by  the 
United  States  at  any  stage  of  the  controversy 
prior  to  the  delivery  of  their  Case,  and  is  contrary 
to  the  agreement  of  the  parties  which  was 
embodied  in  the  Treaty.  That  Treaty  deals,  and 
deals  only,  with  *'  questions  which  have  arisen  " 
between  the  two  Governments.  In  no  part  of  the 
discussion  was  it  suggested  that  the  rights  of  the 
United  States  to  limit  the  killing  of  seals  extended 
beyond  Behring  Sea.     On  the  contrary,  when  the 
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British  Government  desired  the  assent  of  Russia 
to  the  modus  vivendi  proposed  in  the  naonth  of  June 
United  States'  1891,  it  was  pointed  out  hy  Mr.  AVharton,  in  a 

^oU,  t-'^SOe?'"'^  despatch  to  Sir  Julian  Pauncefote,  dated  the 
4th  of  that  month,  that  the  contention  between 
the  United  States  and  Great  Britain  was  hmited 
to  that  part  oC  Behring  Sea  eastward  of  the  line  of 
demarcation  described  in  the  Convention  with 
Russia  of  the  30th  March,  1867;  that  Russia 
had  never  asserted  any  rights  in  the  waters 
affecting  the  subject-matter  of  the  contention, 
and  could  not,  therefore,  be  a  necessary  pi^rty  to 
the  negotiations  if  they  were  not  expanded ;  and 
further,  that  the  authority  of  the  Pi  esident  was 
derived  from  the  Statute  of  the  Unite  1  States, 
and  that  no  authority  was  conferred  upon  him 
to  prohibit  or  make  penal  the  taking  of  seals  in 
the  waters  of  Behring  Sea  westward  of  the  Hne 
referred  to. 

It  is  scarcely  necessary  to  point  out  that  such 
language  not  only  depends  for  its  force  upon  an 
assumed  jurisdiction  over  an  area  of  sea,  but 
is  wholly  inconsistent  with  the  contention  that 
pelagic  sealing  in  the  parts  of  the  Pacific  Ocean 
outside  Behring  Sea,  or  in  those  parts  of  Behring 
Sea  west  of  the  line  of  demarcation,  was  the 
subject  of  controversy  between  the  parties. 
Ibid.,  p  315.  Further,  on  the  11th  June,  1891,  Mr.  Wharton, 

in  his  letter  to  Sir  J.  Pauncefote,  stated  that  the 
Government  of  the  United  States,  recognizing 
the  fact  thai  full  and  adequate  measures  for  the 
protection  of  seal  life  should  embrace  the  whole 
of  Behring  Sea  and  portions  of  the  North  Pacific 
Ocean,  would  have  no  hesitancy  in  agreeing,  in 
connection  with  Her  ^lajesty's  Government,  to 
the  appointment  of  a  Joint  Commission  to 
ascertain  what  permanent  measures  were  neces- 
sary for  the  preservation  of  the  seal  species  in 
the  waters  referred  to,  such  an  agreement  to  be 
signed  simultaneously  with  the  Convention  for 
arbitration,  and  to  be  without  prejudice  to  the 
questions  to  be  submitted  to  the  Arbitrators. 

Later,  viz.,  on  the  8th  March,  1892,  Mr.  Whar- 
ton wrote  to  Sir  J.  Pauncefote  : — 

Ibid.,  p.  356  "The  United  States  claims  an  exclusive  right  to  take 

seals  in  a  portion  of  the  Behring  Sea,  while  Her  Majesty's 
Government  claims  a  common  right  to  pursue  and  take 
the  seals  in  those  waters  outside  a  3-mile  Hmit.  This 
serious  and  protracted  controversy,  it  has  now  been 
happily  agreed,  shall  be  submitted  to  the  determination 
of  a  tribunal  of  arbitration,  and  the  treaty  only  awaits 
[311]  K 


66 

the  action  of  the  American  Senate.  ...    If  the  contention 

of  this  Government  is  sustained  by  the  Arbitrators,  then 

any  killing  of  seals  by  the  Canadian  sealers  during  this 

season  in  these  waters  is  an  injury  to  this  Government  in 

its  jurisdiction   and   property.  .  .  .     The    United    States   United  States' 

cannot  be  expected  to  suspend  the  defence,  by  such  means       °^.'  APP®""**» 

as  are  within  its  power,  of  the  property  and  jurisdictional 

rights  claimed  by  it,  pending  the  arbitration." 

And  on  the  22nd  March,  1892,  he  again 
writes : — 

"For  it  must  not  be  forgotten,  that  if  Her  Majesty's  Ibid.,  p.  36U 
Government  proceeds  during  this  sealing  season  upon  the 
basis  of  its  contention  as  to  the  rights  of  the  Canadian 
sealers,  no  choice  is  left  to  this  Government  but  to 
proceed  upon  the  basis  of  its  confident  contention,  that 
pelagic  sealing  in  the  Behring  Sea  is  an  infraction  of  its 
jurisdiction  and  property  rights." 

There  is  no  known  method  whereby  the  seals 
resorting  to  Behring  Sea  may  he  distinguished, 
at  any  rate  before  capture.  Upon  no  construction 
of  the  Treaty  could  it  he  pretended  that  the 
Tribunal  of  Arbitration  is  empowered  to  regulate 
the  pursuit  of  seals  generally.  To  prohibit  the 
pursuit  of  certain  specified  fur-seals  outside  of 
Behring  Sea,  or  to  make  Begulations  concerning 
them,  would  he  impracticable,  and  it  is  submitted 
would  he  beyond  the  authority  given  to  this 
Tribunal. 

Passing  from  the  question  of  the  area  of 
waters  over  which  the  proposed  Regulations 
should  extend,  and  assuming  the  Regulations  to 
apply  to  the  whole,  or  some  part  of,  the  non- 
territorial  waters  of  Behring  Sea,  the  contention 
of  the  United  States,  so  far  as  it  can  he  gathered 
from  their  Case,  is  that  pelagic  sealing  must 
be  entirely  prohibited. 

It  is  submitted  that  any  decision  of  the 
Tribunal  prohibiting  pelagic  sealing  would  he 
contrary  to  the  terms  of  the  Treaty. 

Article  VII  contemplated  the  establishment  of 
Regulations  as  applicable  to  the  pursuit  of  seals 
outside  territorial  waters ;  and  the  prohibition  of 
pelagic  sealing  is  not  authorized. 

To  contend  that  pelagic  sealing  should  be 
entirely  prohibited  would  be,  under  cover  of  so- 
called  Regulations,  to  defeat  the  manifest  inten- 
tion of  the  parties. 

The  following  argument  is,  therefore,  based 
upon  the  view  that  the  Regulations  should  be 
such  as  should  he  fair,  both  to  the  United  States 
as  owners  of  the  Pribyloff  Islands,  and  to  Great 


67 


Britain  as  representing  those  who  desire  to  enga-e 
in  the  lawful  industry  of  pelagic  sealing,  but  who 
at  the  same  time  are  willing  to  be  bound  by  such 
Regulations  as  are  necessary  for  proper  protec- 
tion and  preservation  of  the  fur-seal  in,  or 
habitually  resorting  to,  Behring  Sea. 

Piiriliermore,  it  is  essential ''that  the  Be-ula- 
tions  should  be  such  as  would  be  likely  to  secure 
the  adhesion  of    other  Powers,  and    would    not 
operate    as   an    inducement    to    them   to   with- 
hold   their    consent    with    the   knowledge    that 
by   so   doing   they  would  secure  to  themselves 
greater  advantages  from  the  industrv  in  question 
As  appears  from  the  British  Counter-Case  and 
from  the  Report  of  the  British  Commissioners 
the   mam  provisions  which  might  be    properly 
embraced  by  Eegulations  are   tlie   maintenance 
of  a  zone  of  protected  waters  round  the  breedin-- 
islands,  the  establishment  of  a  close  season  and 
restriction   as    to   the   date   in   each  vear  when 
sealmg-vessels  should  enter  Behrin?  Sea. 

Having  regard  to  the  fact  that^each  of  these 
proposals,  when  taken  separatelv,  is  treated  in 
the    United   States'    Case   and   Counter-Case   as 
bemg  of  no  value,  and  that  the  proposals  coUec- 
tively  appear  to  be  considered  as  whoUy  insuffi- 
cient,  the  way  in  which  the  question  has  been 
dealt  with  by   the   United  States  in  the  corre- 
spondence prior  to  the  Treaty  of  Arbitration  is 
worthy  of  consideration. 

_  Up  to  the  month  of  December  1S90,  surges- 
tions  of  a  more  or  less  general  character  appear 
from  time  to  time  in  the  correspondence  to  the 
effect   that  international  Regulations  should  be 
estabHshed  through  the  medium  of  a  Convention, 
to  which  all  nations  interested  should  be  parties.' 
These  suggestions  led  to  no  definite  agreement, 
and  were  succeeded   by  a  proposal  contained  in 
the  following  passage  from  a  note  of   Mr.  Blaine 
to    Sir    Julian     Pauncefote,     under     date     the 
17th  December,  1S90  :— - 

^X^nL         ,  :^.'^   ^''''^'^'   -^   -^^-   '^^   Government  of    Great 
vol.  i,  p.  284.  iint&m   to   agree  to  the  chstance  of  20  marine  leagues 

within  which  no  ship  shall  hover  round  the  islaudl  of 
St.  Paul  and  St.  George  from  the  15th  Mav  to  the  15th 
October  of  each  year.  This  wiU  prove  an  effective  mode  of 
preserving  the  seal  fisheries  for  the  use  of  the  civihzed 
world." 

And  in  the  same  despatch  there  was  formulated 
a  question,  in  the  follow-ing  words,  on  which  the 
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Vllth  Article  of  the  Treaty  of  Arbitration  was 
founded : — 

"Sixth.  If  the  determination  of  the  foregoing  questions   United  States' 

.  .        f        ,  Case,  Appendix, 

shall  leave  the  subject  m  such  position  that  ttie  concur-  ^^j  j^  ^  286. 

rence  of  Great  Britain  is  necessary  in  prescribing  regula- 
tions for  the  killing  of  the  fur-seal  in  any  part  of  the 
waters  of  Behring  Sea,  then  it  shall  be  further  deter- 
mined :  First,  how  far,  if  at  all,  outside  the  ordinary  terri- 
torial limits  it  is  necessary  that  the  United  States  should 
exercise  an  exclusive  jurisdiction  in  order  to  protect  the 
seal  for  the  time  living  upon  the  islands  of  the  United 
States,  and  feeding  therefrom.  Second,  whether  a  closed 
season  (during  which  the  killing  of  seals  in  the  waters  of 
Behr"ng  Sea  outside  the  ordinary  territorial  limits  shall  be 
prohibited)  is  necessary  to  save  the  seal-fishing  industry, 
so  valuable  and  important  to  mankind,  from  deterioration 
or  destruction.  And,  if  so,  third,  what  months  or  parts  of 
months  should  be  included  in  such  season,  and  over  what 
waters  it  should  extend." 

To  this  proposal  of  Mr.  Blaine's  Lord 
Salisbury  replied  in  bis  despatcb  of  the  21st 
Pebruary,  1891,  in  wbicb,  dealing  with  the  sixth 
question,  be  observed  : — 

"  The  sixth  question,  which  deals  with  the  issues  that  ibid.,  p.  294. 
will  arise  in  case  the  controversy  should  be  decided  in 
favour  of  Great  Britain,  would  perhaps  more  fitly  form  the 
substance  of  a  separate  reference.  Her  Majesty's  Govern- 
ment have  no  objection  to  refer  the  general  question  of  a 
close  time  to  arbitration,  or  to  ascertain  by  that  means 
how  far  the  enactment  of  such  a  provision  is  necessary  for 
the  preservation  of  the  seal  species  ;  but  any  such  reference 
ought  not  to  contain  words  appearing  to  attribute  special 
and  abnormal  rights  in  the  matter  to  the  United  States. ' 

Pinally,  in   deference   to    the   objection   thus  Ibid.,  p.  S)9. 
taken   by   Lord   Salisbury,   Mr.  Wharton,  in   a 
letter   of   the   25th   June,   1892,   to   Sir   Julian 
Pauncefote,  proposed  what  now  forms  Article  YII 
of  the  Treaty. 

It  is  therefore  to  be  noted  that  the  original 
proposition,  emanating'from  the  President  of  the 
United  States,  viz.,  that  the  establishment  of  a 
protective  zone,  within  which  the  killing  of  seals 
should  be  prohibited  between  certain  specified 
dates,  was  suggested  as  being  an  effective  mode 
of  preserving  the  seal  fisheries  for  the  use  of  the 
civilized  world,  and  it  is  contended,  on  behalf  of 
the  British  Government,  that  further  investiga- 
tion and  examination  of  the  facts  fully  justify 
the  view  that  Begulations  of  this  character,  but 
establishing  a  zone  of  smaller  area,  would  suffice 
60  far  as  pelagic  scaling  is  concerned. 
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Even  assuming  a  point  which  is  open  to  con- 
siderable doubt,  viz.,  that  some  of  the  seals  still 
suckling  their  young  travel  to  parts  of  Behring 
Sea  at  considerable  distances  from  the  Pribyloff 
islands,  by  far  the  greater  majority,  if  not  the 
whole,  of  such  female  seals  will  be  found  within 
a  zone  of  more  moderate  area. 

It  is  established  that  the  seals,  whatever  may 
be  the  cause  of  their  leaving  the  islands,  do  not 
habitually  or  regularly  go  in  search  of  food.  Eood, 
ample  for  their  wants,  is  to  be  found  in  the 
vicinity  of  the  islands,  but  all  the  best  informa- 
tion points  to  the  fact  that  they  do  not  feed 
during  the  main  period  of  their  sojourn  on  land. 
In  addition,  the  prohibition  of  the  killing  of  seals 
during  July  and  August,  within  the  protected 
zone,  would  insure  that  the  vast  majority,  if  not 
all,  of  the  female  seals  actually  suckling  their 
young,  would  be  free  from  capture  by  pelagic 
sealing  during  such  time  as  the  pups  are  depen- 
dent upon  them. 

It  is  unnecessary  to  discuss  in  detail  the  minoi 
Regulations  which  have  been  suggested  as  to  the 
means  of  pelagic  capture,  and  as  to  the  due 
authentication  of  all  licensed  sealing-vessels. 
These  are  matters  on  which  lengthened  argu- 
ment would  be  out  of  place  here. 

It  is,  however,  obvious  that  the  adoption  of 
such  Hegulations,  and  the  enforcement  of  legis- 
lation in  order  to  render  them  effective,  does 
involve  the  curtailment  of  rights  which,  upon 
the  hypothesis  which  forms  the  basis  of  this 
argument,  now  belong  to  other  nationals, 
including  British  subjects. 

The  object  of  any  Regulations  is  the  proper 
protection  and  preservation  of  the  fur-seal  in, 
or  habitually  resorting  to  Behring  Sea.  It 
would  be  unjust  that  other  nations  should  be 
asked  to  enforce  by  legislation  this  curtailment 
of  the  rights  of  their  nationals,  without  some 
corresponding  concession  on  the  part  of  the 
United  States,  as  owners  of  the  islands  and  the 
territorial  waters  thereof. 

That  during  a  great  portion  of  the  year  the 
seals  are  feeding  upon  fish  which  are  valuable 
for  the  food  of  man  upon  the  coasts  of  the 
territory  of  Great  Britain,  and  .other  nations, 
cannot  be  denied. 

That  during  other  portions  of  the  year  they  are 
consuming  fish  that  are  swimming  in  the  high 
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seas,  in  which  all  nations  have  an  interest,  is 

Tttld  not  be  e<iuitahle  that   restrictions 
upon  the  rights    of    other    nations   should   he 
demanded  solely  for  the  purpose  of  e-^hancmg  *e 
benefit  to  he  derived  by  the  TJmted  States    rom 
thdr  possession  of  the  islands.    The  least  that  can 
te  suggested  is  that,  concurrently  with  the  estah- 
li  hme^t  of  such  Regulations  as  are  apphcahle  to 
pelagic   sealing,  and   in   order   to  -1-«/*- 
Lions,  who  are  not  parties  to  tl'-Arh.tj^.on  to 
concur  in,  and  give  effect  to,  any  R«g"f '°"!- ^ 
reasonable  limit  to  the  slaughter  of  seals  on  the 
breeding-islands  and    proper  V^o^^^^onsio. 
conduct  should  he  made  by  the  TJmted  States 

The  Uegulations  for  the  islands  which  the 
United  States  may  be  willing  to  make  must  it  is 
submitted,  have  an  important  e^ect  u^on  the 
iudc^ment  of  the  Arbitrators  as  to  what  pelagic 
Reg^ulations  would  be  reasonable  or  necessa^ 
and  it  is  further  submitted  that  it  is  within  the 
competence  of  this  Tribunal  to  make  the  latter 
Regulations  dependent  or   conditional    on   the 


former. 


To  apply  restrictions  to  pelagic  sealing,  without 
effective  and  concurrent  Eegulations  being 
enforced  on  the  breeding  haunts,  would  be  as 
unreasonable  and  useless  as  the  institution  of 
restrictions  over  a  coastal  or  estuary  salmon 
fishery,  while  the  salmon  on  the  spawnmg-beds 
of  the  river  were  being  taken  without  let  or 

Innd ranee.  .,    ,  c^.   , 

It  is  contended  on  behalf  of  the  United  States 
that  the  management  of  the  islands  in  the   past 
had  been    properly    controlled    and    conducted 
with  due  regard  to  the  protection  of  seal   lite. 
Her  Majesty's  Government  are  unable  to  concur 
in  that  view.   For  reasons  that  have  been  stated  at 
length  in  the  Counter-Case,  in  reply  to  the  con- 
tentions in  the  TJmted  States'  Case,  it  is  sub- 
mitted that  the  excessive  killing  of  seals  on  the 
islands  during  a  long  series  of  years  has  con- 
tributed  largely  to,  and  has  been  m  all  probability 
the  main  cause  of  diminution  in  numbers     Be 
this  as  it  may,  in  view  of  the  experience  of  the 
past,  the  number  of  seals  to  he  kxUed  m  each 
vear  upon  the  Pribyloff  Islands  ought  to   be 
limited,  and  'the  methods  pursued  there  con- 
trolled, in  accordance  with  the  actual  condition 
of  seal  Ufe,  and  subject  to  periodical  review  by 
independent  Government  Agents. 
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Finally,  it  is  submitted  for  the  consideration  of 
the  Tribunal  that  the  imperfect  knowledge  even 
now  possessed  as  to  the  habits  and  conditions  of 
seal  life  in  many  essential  particulars  makes  it 
important  to  consider  how  far  it  is  safe  to  lay 
down  Regulations  unlimited  in  duration  until 
wider  experience  of  their  operation  has  been 
acquired. 


PART   IV. 
DAMAGES   AND    COMPENSATION. 


Article  VIII, 
Treaty  of 
Arbitration. 


l.'nited  States' 
Counter-Case, 
p.  129. 


Ibid.,  p.  ISO 


1.  British  Claim  tor  Damages. 

There  remain  for  consideration  the  questions 
of  fact  Avhich  are  involved  in  the  claims  made 
by  the  owners  of  British  vessels  for  injuries 
sustained  by  the  seizure  of  their  vessels,  and  by 
such  vessels  being  prevented  by  the  action  of  the 
United  States'  cruizers  from  engaging  in  pelagic 
sealinc^  in  Behrins:  Sea.  The  British  Govern- 
ment  asjree  with  the  Government  of  the  United 
States  that,  as  far  as  damages  are  concerned, 
no  question  of  amount  is  to  be  discussed 
before  the  Tribunal  of  Arbitration,  and  that 
only  questions  of  fact  involved  in  the  claim 
are  proper  for  consideration.  It  is  admitted 
in  the  Counter- Case  on  behalf  of  the  United 
States  that  the  seizures  and  acts  of  interference 
complained  of  took  place  outside  the  ordinary 
territorial  waters  of  the  United  States,  that  is  to 
say,  outside  the  3-mile  limit ;  and,  further,  that 
the  acts  of  seizure  and  interference  were 
authorized  and  executed  under  and  by  the 
authority  of  the  United  States'  Government,  for 
the  purpose  of  enforcing  certain  laws  passed  by 
the  United  States. 

Under  these  circumstances,  assuming,  as  is 
necessary  for  the  purpose  of  the  question  now 
under  discussion,  that  the  claim  on  behalf  of  the 
Government  of  the  United  States  to  interfere 
with  the  ships  of  other  nations  fishing  in  the 
non-territorial  waters  of  Behring  Sea  is  un- 
founded, the  responsible  Government  of  the 
United  States  have  by  force  prevented  the  vessels 
in  question,  and  their  owners,  masters,  and  crew, 
from  engaging  in  a  lawful  occupation  and 
industry. 
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The  contention  put  forward  at  p.  133  of  the 
United  States'  Counter-Case  is,  that  all  the  items 
of  claim  there  referred  to,  that  is,  "Loss  of 
estimated  Catch,"  "Probable  Catch,"  "Balance 
of  probable  Catch,"  "Reasonable  Earnin^js  for 
the  months  of  October,  ^N'ovember,  and  Decem- 
ber," and  "  Loss  of  Profits,"  are  in  the  nature  of 
prospective  profits  or  speculative  damages,  and 
are  so  uncertain  as  to  form  no  legal  or  equitable 
basis  for  finding  facts  upon  which  damages  can 
be  predicated. 

This  view  of  the  law  has  been  rejected  by  the  5  C.  P.  D.  S80. 
English  Courts.  In  Phillips  v.  the  London  and 
South-TTestern  Railway  Company,  where  an 
eminent  medical  practitioner  who  had  been 
injured  by  the  negligeiice  of  a  Railway  Company 
was  awarded  16,000/.  damages,  the  Court  of 
Appeal  held  that  the  jury  had  been  rightly 
directed  to  take  into  account  the  loss  of  his 
professional  income  of  5,000Z.  a-year.  And  in 
the  "Argentine,"  the  Uouse  of  Lords  held  that  u  App.  Cas  519. 
in  awarding  damages  to  a  ship  which  had  come 
in  collision  with  another,  the  fact  that  the  ship 
could  not  be  repaired  in  time  to  fulfil  a  contract 
for  another  voyage,  and  had  lost  earnings  in 
consequence,  had  been  properly  taken  into  ac- 
count.    Lord  Herschell  said  : — 

"The  loss  of  the  use  of  a  vessel  and  of  the  earnings 
which  would  ordinarily  be  derived  from  its  use  during  the 
time  it  is  under  repair,  and  therefore  not  available  for 
trading  purposes,  is  certainly  damage  which  directly  and 
naturally  flows  from  a  collision." 

He  then  proceeded  to  explain,  what  it  is  not 
necessary  here  to  consider,  that  the  damages 
were  not  limited  to  the  time  of  actual  non- 
repair, but  that  account  might  be  taken  of  the 
loss  of  a  voyage  previously  contracted  for,  setting 
off  against  such  loss  what  the  ship  could  have 
earned  by  other  means,  after  comiDletion  of  the 
repairs,  during  the  time  which  such  voyage  would 
have  occupied. 

After  due  regard  has  been  paid  to  all  con- 
siderations, such  as  the  nature  of  the  season,  the 
size  and  equipment  of  the  vessels,  and  the  amount 
of  the  catch  in  previous  seasons,  an  estimate  can 
be  formed  of  the  probable  catch  of  each  vessel 
durino"  the  season  in  which  their  operations  were 
prevented  or  interfered  with. 

The  loss  of  catch  is  due  directly  to  the  action 
of  the  United  States'  Government,  and  the  fact 
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that  the  earnings  or  profits  were  prospective  iu 
no  way  aflects  the  right  o£  the  claimantB  to 

recover.  , 

The  refusal  of  the  Geneva  Arbitrators  to  award 
damages  to  the  United  States  for  the  loss  of 
"  prospective  earnings  "  must  be  understood  with 
reference  to  the  actual  conditions  of  the  case 
before  them.    The  ships  in  respect  of  which  the 
claim  was  made  had   been  destroyed.     Ohiet 
Justice  Cockburn,  who  here  was  in  agreement 
with    the    rest  of    the    Tribunal,  says    m   his 
reasons: — 
.,     w      •  ,  "  4  ecordino  to  the  decisions  ot  the  Supreme  Court  o{  the 

N^:°.1l^™3r      UnitdState;  the  only  aUow.nce  .hich  ought  to  he  n>ado 
Part  11,  p.  -253         .^  ^^^^^^^  ^j  prospeetive  catch  is  in  the  nature  of  interest 
from  the  time  of  the  destruction  ot  the  vessel." 

The  distinction  is  between  prospective  earnings 
from  a  ship  destroyed,  and  temporary  interruption 
in  the  employment  of  an  existing  ship. 

With    regard  to  the    allegations  which    are 

brought    forward    at    pp.   130   to   133    of    the 

TJnited  States'   Counter-Case,   that    is    to    say. 

that  certain  citizens  of  the  United  States  were 

interested,    as     mortgagees    or     oihov^^<>.     ^n 

some  of  the  vessels  iu  question,  Her  Majesty  s 

Government  do  not  admit  either  the  truth  of  the 

allegations,   or  that  they  are  proper  for  con- 

By  17  &  18  Vict.,  cap.  104,  sec.  70,  it  is 
enacted  as  follows  ;— 

..  A  mortgagee  shall  not  by  reason  ot  his  mortgage  he 
deemed  to  he  the  o.-ner  ot  a  ship  or  any  share  therem 
n      shall  the  mortgagee  he  deemed  to  have  ceased  to  h 
owner  ot  such  mortgaged  ship  or  share,  except  m  so  t^  as 
Z  be  necessary  for  making  such  ship  or  share  available 
ss  a  security  for  the  mortgage  debt. 

The  Tribunal  will  be  asked  to  find  tha,t  the 
several  heads  or  items  of  damage  claimed  are 
-  cor-ct,  saving  all    questions  of    amount   aud 

Jiability. 

2.  BKiiisH  CLAIM  lOB  Compensation. 

TKv  Article  V  of  the  modus  vivendi  of  1892  it  is  ex- 
prSy  as  ed  that,if  the  resultof  the arbitra  lou 
!ha  be  to  affirm  the  right  of  British  sea  ers  o  take 
S:i:Behring  sea  within  tli^bou^^^^^^^^^^^^^^ 

V.V  the  United  States,  under  its  V^'^^f^Y" 
bCI.  L  compensation  shall  be  made  by  the 
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United  States  to  Great  Britain  (for  the  use  of 
her  subjects)  for  abstaining  from  the  exercise  of 
that  right  during  the  pendency  of  the  arbitration, 
upon  the  basis  of  such  regulated  and  limited 
catch  or  catches  as,  in  the  opinion  of  the  Arbi- 
trators, might  have  been  taken  without  an  undue 
diminution  of  the  seal  herds.  The  Article 
further  provides  that  the  amount  awarded  shall 
be  just  and  equitable,  and  shall  be  promptly 
paid. 

Great  Britain  is  entitled,  under  this  Article,  to 
the  award  of  a  just  and  equitable  sum  by  way 
of  compensation,  to  be  ascertained  by  the  Arbi- 
trators on  the  above  basis. 


3.  United  States'  Claim  roii  Damages. 

In  the  event  of  its  being  decided  that  British 
sealers  have  no  right  to  take  seals  within  the 
w^aters  of  Behring  Sea,  it  will  be  contended  by 
Her  Majesty's  Government  that  the  basis  upon 
which  the  amount  of  the  United  States'  claims  is  L 

assessed  in   the   Case   of  the   United   States   is  W 

untenable. 

The  wdiole  of   what  is  called  in  the   United  United  States*  J 

States'  Case  "  the  claim  of  the  Government,"  as    ^^  '         '  ,'»- 

distinguished  from  "  the  claim  of  the  lessees,"  is  ;;' 

founded   on   the   prohibition  of    sealing  on   the  * 

islands  imposed  under  the  modus  vivendi  of  1891. 
But  no  claim  can  be  made  in  respect  of  the 
consequences  of  fulfilling  a  contract  voluntarily 
-*«ntered  into,  unless  by  reason  of  some  contract 
provision,  such  as  is  contained  in  the  modus 
vivendi  of  1892,  but  not  in  that  of  1891.  Her  ibij.,  Appendix, 
Majesty's  Government  made  it  a  condition  of  ^°^- '»  P-  ^^^' 
renewing  the  modus  vivendi  in  1892,  that  '•'  tlie 
Arbitrators  should,  in  the  event  of  a  decision 
adverse  to  the  United  States,  assess  the  damages 
'which  the  prohibition  of  sealing  "  should  have 
caused.  No  such  stipulation  had  been  made  by 
either  Government  in  1891. 


4.  United  States'  Claim  for  Compensation. 

By  Article  V  of  the  modus  vivendi  of  1892,  if 
the  result  of  the  arbitration  should  be  to  deny 
the  right  of  British  sealers  to  take  seals  wdthin 
the  specified  w^aters,  then  compensation  shall  be 
made  by  Great  Britain  to  the  United  States  (for 
itself,  its  citizens,  and  lessees)  for  the  Agreement 
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British  Case,' 
Appendix,  vol.  ili, 
No,  2,  1891, 
pp.  ],  3. 


Senate,  51st  Coug. 
2nd  Sess,, 
Ex,  Doc.  No.  49, 
pp.  11,  12. ; 

Ibid.,  p.  13. 


Ibid.,  pp.  6  and  9. 


British  Case, 
Appendix,  vol.  iii, 
''  United  States" 
Xo.  2  (1891)," 
pp.  17,  21,  60. 


Sir  J.  Pauncefote 
to  Mr.  Blaine, 
February  29,  1892. 
Marquis  of  Salis- 
bury to  Sir  J, 
Pauncefote, 
March  18,  1892. 


British  Case, 
Appendix,  vol.  iii; 
"  United  States' 
No.  3  (iS92)," 
pp. 155  and  159. 

Sir  J.  Pauncefote 
to  Mr.  Blaine, 
February  29,  1892. 

British  Case, 
Appe.idix,  vol.  ;ii. 
♦•  Un'ted  States' 
No.  3  (1892)," 

p.  it;j. 


to  limit  the  island  catch  to  7,500  a  season,  upon 
the  basis  of  the  difference  between  this  number 
and  such  larger  catcli  as  in  the  opinion  of  the 
Arbitrators  might  have  been  taken  without  an 
undue  diminution  of  "  the  seal  herds." 

In  fixing  the  ''larger  catch"  mentioned  in 
this  Article,  the  following  facts  require  considera- 
tion : — 

The  modus  vivendi  of  1891  was  originally 
assented  to  by  Great  Britain  l)ecause  it  was 
asserted  on  the  part  of  the  United  States  that  the 
diminution  of  seals  had  become  so  great  as  to 
require  some  such  immediate  and  drastic  provi- 
sion to  prevent  extermination. 

Diu'ing  the  sealing  season  of  1890,  on  the 
Pribyloff  Islands,  Mr.  Goff,  the  Government 
Agent,  stopped  the  killing  of  seals  when  only 
21,857  had  been  killed,  alleging  that  this  was 
absolutely  necessary  because  of  the  paucity  of 
seals  of  suitable  age  for  killing.  The  agent  of 
the  North  American  Commercial  Company  there- 
upon lodged  a  protest  against  the  curtailment  of 
the  Company's  privilege  of  killing. 

In  reporting  on  the  sealing  season  of  1890, 
Mr.  GofP,  the  Government  Agent  on  the  islands, 
and  Mr.  Lavender,  Assistant  Agent,  both  advised 
the  cessation  of  all  killing  for  skins  upon  the 
islands  for  several  years.  Mr.  Elliott,  in  his  letter 
to  Secretary  "Windoni,  summarizing  and  trans- 
mitting a  detailed  Eeport  made  in  pursuance  of  a 
Special  Act  of  Congress,  makes  a  recommen- 
dation to  the  same  effect,  placing  the  period  of 
abstention  from  killing  at  seven  years  at  least. 

The  result  of  the  investigation  of  seal  life  made 
by  the  British  Commissioners  in  1891  was, 
however,  such  as  to  convince  Her  Majesty's 
Government  that  the  very  stringent  measures  of 
the  modus  vivendi  of  1891  need  not,  in  the 
interests  of  the  sealing  industries,  be  repeated 
in  1892. 

Consequently,  when  a  new  modus  vivendi  was 
pressed  for  by  the  United  States,  it  was  pro- 
posed by  Her  Majesty's  Government  that  a 
zone  of  protection,  not  exceeding  30  miles, 
should  be  extended  about  the  PribvJoff  Islands, 
while  the  killing  upon  these  islands  should  be 
restricted  to  a  moximum  number  of  30,000. 

The   United    States,    however,   promptly   and 

decisively  pronounced  this  proposal  for  a  modus 

vivendi  in  1892,  to  be,  from  their  point  of  view, 

''so  obviously  inadequate,  and  so  impossible  of 
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execution,  that  this   Government  cannot  enter- 
tain it." 

The  British  Government  eventually  consented  ^^^';;;f^f;;;""^f;y_ 
to  the  establishment   of    a   new   modus  vivendi,  Pauncefote, 
generally  similar  to  that  of  1891 ,  hut  ^yith  the  March  8, 1892. 
condition  as  to  compensation  above  mentioned. 

It  is  submitted  that,  in  fixing  the  dimensions 
of  the  catch  which  might  have  been  made  upon 
the  Pribyloff  Islands,  for  the  purposes  of  com- 
pensation, the  United  States  cannot  now  rely,  ^nj^^^'^p^^^^gf' 
as  they  seek  to  do,  on  the  data  which  they 
explicitly  contradicted  in  the  spring  of  1892. 
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APPENDIX  TO   ARGUMENT. 


No.  1. 

Criticism  of  Part  Second  of  the  Coiuiter- 
Case  of  the  United  States,  70 hie h  is 
entitled,  ''Reply  of  the  United  States  to 
that  portion  of  the  Case  of  Great  Britain 
contained  in  the  Report  of  the  British 
Commissioners  y 


IT  is  observed  with  regret,  that  throughout  the 
second  portion  of  the  Counter-Case  of  the  United 
States,  reflections  on  the  impartiality,  competence, 
and  even  on  the  honesty  of  the  British  Commis- 
sioners are  repeatedly  made.  It  is,  for  instance, 
many  times  asserted  that  the  British  Commis- 
sioners endeavour  to  support  various  preconceived 
opinions  or  ''  positions  "  by  evidence  selected  for 
the  purpose.  But  a  reference  to  the  Commis- 
sioners' Report  Tvill  show  that  no  such  course 
was  adopted,  and  that  various  points  upon  which 
the  available  evidence  was  found  to  be  incon- 
clusive have  been  so  characterized  by  them. 

It  is  only  necessary  to  draw  attention  to  the 
fact,  that  at  a  date  as  late  as  November  1890, 
the  Canadian  Government,  relying  on  evidence 
contained  in  official  Reports  of  the  United  States' 
Government,  denied  any  decrease  in  the  seals 
met  with  upon  the  Pribyloff  Islands ;  while  one 
of  the  main  conclusions  of  the  Commissioners 
proved  to  be  in  direct  opposition  to  this  contention, 
and  was  to  the  effect  that  a  nearly  continuous 
decrease  had  occurred  during  the  entire  period  of 
the  control  of  these  islands  by  the  United  States. 

There  is  siu'ely  nothing  remarkable  in  the 
circumstance  that  some  of  the  conclusions  arrived 
at  bv  the  British  Commissioners  should  asrree  with 
previously  advanced  contentions  of  the  British 
and  Canadian  Governments.  It  might,  on  the 
other  hand,  be  characterized  as  remarkable,  that 
for  the  purposes  of   the   present   submission  to 
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arbitration  the  United  States'  Government  have 
discarded  their  own  previous  official  Eeports,  and 
have   substituted   a   number  of  statements   and 
affidavits  procured  after  the  conclusion  of  the 
Treaty,  upon  which  to  base  their  contention ;  the 
evidence    contained   in    latter    being    often    at 
variance  with  the  previous  and  contemporaneous 
Reports  thus  discarded.     Though  a  special  Act  5 1st  Cong., 
of  Congress  was  passed  to  authorize  an  investi-  h  ^R  ^^903 
gation  of  the  sealing  industry  on  the  PribylofI 
Islands  in   1890,   and    such    investigation   was 
carried  out,  it  is  at  least  worthy  of  note  that 
the  Eeport  detailing  the  result  of  this  investiga- 
tion has  not  been  employed  in  connection  with 
the  Case  or  Counter-Case  of  the  United  States ; 
that   this   Eeport   has   not  been    published   by 
that  Government;   and  that  the   United  States 
have  even  refused  to  furnish  this  Eeport  to  the 
Agent  for  Great  Britain,  who  had  formally  applied 
for  it. 

It  is  thus  apparent,  not  only  that  the  United 
States  (as  elsewhere  shown)  have  gradually 
changed  their  position  in  regard  to  rights  in 
Behring  Sea,  but  that  they  have  now  almost 
entirely  ignored  the  previous  Eeports  and  asser- 
tions of  their  own  official  Eepresentatives  in 
respect  to  the  facts  bearing  upon  seal  life  and  its 
conditions. 

Without  attaching  undue  importance  to  the 
attack  made  in  the  Counter- Case  of  the  United 
States  upon  the  integrity  of  the  British  Commis- 
sioners, it  is  proposed  to  show,  in  this  Appendix, 
that,  without  important  exception,  the  conclusions 
arrived  at  by  the  British  Commissioners,  during 
their  investigations  in  1891,  stand  unaffected  by 
the  arguments  directed  against  them  in  the 
Counter-Case  of  the  United  States;  that  these 
arguments,  both  in  fact  and  form,  are  unfounded 
and  erroneous ;  and  that,  generally,  the  conclu- 
sions of  the  Commissioners  have  been  substan- 
tiated by  further  inquiries  and  investigations 
conducted  in  1892. 

The  subjoined  notes  take  the  form  of  brief 
critical  statements  directed  to  the  various  asser- 
tions made  in  the  part  of  the  Counter-Case  of  the 
United  States  to  which  it  relates,  and  follow  the 
arrangement  and  order  in  which  these  assertions 
are  presented  in  it. 
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*'FlIlST." 

"Matters  in  relation  to  tvhech  the  Keport 
AND   THE    Case    or    tue     United    States 

MATERIALLY      CONELICT,       AND      CONCERNING 

WHICH  Propositions  or  Facts  are  alleged 
IN  THE  Report  which  hate  not  been 
considered  in  the  Case  or  the  United 
States." 


"Habits  of  the  Fue-seals." 


The  marginal  references  to  pages,  unless 
otherwise  specially  designated,  are 
throughout  to  the  pages  of  the  United 
States'  Counter-Case, 


(I 


1.  Distribution  of  Seals  in  Beh'-^ig  Sea  and  the 
suggested  Intermingling  of  tuS  Prihyloff  and 
Commander  Seal  Herds." 


Pages  48,  49. 


This  chapter  commences  by  quoting  and 
alluding  to  certain  passages  from  the  British  Com- 
missioners' Eeport.  Avhich  convey  only  one  side  of 

J.  ^  t  » 

the  discussion  of  facts  of  which  they  form  a  part. 
The  general  conclusions  reached  by  the  British 
Commissioners  as  the  result  of  the  whole  discus- 
sion are  not  quoted. 
Paf^es  49,  50.  The  Maps  relating  to  the  distribution  of  seals 
(particularly  y  OS.  3  and  4 1,  presented  by  the  British 
Commissioners,  are  then  noticed  by  the  United 
States,  and  it  is  contended  that  they  are  incon-ect 
and  not  justiiied  by  the  evidence  adduced  in 
support  of  them,  particularly  in  the  matter  of  the 
general  distribution  of  seals  in  Behring  Sea 
during  the  summer  months. 

It  is  stated  by  the  Taiited  States  that  the 
Maps  must  have  been  based  chiefly  upon  the 
lot's  of  the  various  men-of-war,  that  the  informa- 
tion  contained  in  these  logs  is  insufficient  to  bear 
out  the  indications  of  the  Maps,  and  that,  as 
other  evidence  relied  upon  by  the  British  Com- 
missioners is  not  particularly  specified  or  detailed, 
it  '"'should  have  no  influence  on  the  Tribunal." 

It  is  then  assumed  that  the  only  data  were 
those  derived  from  the  logs  of  cruizers,  and  those 
of  the  British  cruizers  are  reproduced  in  the 
form  of  Charts  appended  to  the  United  States' 
Counter- Case,  together  with  the  tracks  of  United 
States'  cruizers  in  1S92. 

In  reply  to  these  contentions,  it  may  be  stated 
that  the  distribution  of  seals  in  Behi'ing  Sea  in 
1891,  as  shown  on  the  British  Commissioners' 
Maps,  in  so  far  as  it  relates  to  the  part  of 
Behring  Sea  surrounding  the  Pribyloff  Islands, 
depended   chiefly  upon  the  logs  of   the   seveml 


Pages  50,  51. 
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cruizers,  but  an  inspection  of  the  tracks,  as  printed    Pages  50,  51. 
bv  the  United  States,  will  show  that  the  cruizers 
in  most  cases  confined  their   operations  to  the 
regions  surrounding  the  Pribyloff  Islands. 

For  other  parts  of  the  sea,  other  sources  of 
information  had  to  be  employed.  The  British 
Commissioners  refer  to  those  other  sources  (in- 
cluding their  own  voyages)  in  a  general  way. 
The  details  and  the  names  of  informants  were 
not  specifically  given,  merely  in  order  to  curtail 
the  length  of  their  Eeport.  The  procedure 
followed  in  this  case  resembled  that  adopted 
in  most  other  cases  by  both  the  British  and  Seejooi^,  p.  106. 
United  States'  Commissioners. 

Information  obtained  in  1892,  and  set  forth  British  Counter- 
in  detail  in  the  British  Counter-Case,  however,  fj^^^P^endk"^^^' 
not  only  fully  confirms  the  statements  made  by  vol.  ii,  pp.  23-27 
the  British  Commissioners  as  to  the  intermingling 
of    fur-seals   in   Behring    Sea,   and   as   to   their 
distribution  in  that  sea ;  but  are  also  such  as  to 
supply   to  the  United   States   the   precise   data 
which  they  appear  to  recjuire, 


*'2.  The  alleged  promiscuous  nursing   of  Pups  hy 

Female  Seals." 


On  this  subject,  the  United  States  deny  that  Page  53. 
certain  evidence,  tendin  g  to  show  that  female  seals 
nurse  other  pups  than  their  own,  is  "  sufficient  to 
establish  the  facts  alleged."  But  the  British 
Commissioners  in  their  Beport  make  no  definite 
allegation  in  this  connection.  The  actual  evidence 
on  both  sides  is  given  by  the  Commissioners,  and 
is  discussed  by  them. 

It  is  next  stated,  that  though  Messrs.  Elliott 
and  Bryant  are  "the  two  most  prominent 
authorities  relied  on"  in  the  British  Commis- 
sioners' Beport,  the  opinions  of  these  observers 
are  not  accepted  on  the  question  here  under 
discussion. 

Bryant  and  Elliott  are  often  quoted  as 
authorities,  because  their  observations  are  those 
which  enter  most  fully  into  subjects  connected 
with  seal  life,  and  have  been  fully  published  in 
United  States'  official  Beports.  Where  actual  British  Commis- 
ohservations  are  stated,  doubt  is  seldom,  if  ever,  paras.  321,  322. 
cast  on  them ;  but  when  deductions  are  drawii 
from  observations,  it  is  quite  fair  to  criticize 
these,  even  where  the  observer  may  be  perfectly 


SI 


Page  53. 


Page  55. 


unprejudiced.  The  data  quoted  by  Bryant  and 
Elliott  on  the  question  of  the  suckling  of  pups, 
leave  their  conclusion  evidently  in  the  position 
of  a  not-proven  deduction  or  theory. 

The  further  complaint  in  the  United  States' 
Counter-Case,  that  the  British  Commissioners 
quote  Elliott  as  to  the  want  of  affection  of  female 
seals  for  their  young,  while  they  do  not  quote 
remarks  contained  in  a  publication  by  Sir  F. 
McCoy,  is  pointless.  The  British  Commissioners 
quote  Elliott,  because  his  observations  agree  with 
those  made  bv  themselves  on  the  Pribvloff 
Islands.     Thev  state  as  much. 

In  the  British  Commissionei's'  Eeport.  !Mr. 
C.  H.  Jackson,  Government  Agent  in  charge  of 
the  Seal  and  Guano  Islands  of  Cape  Colony,  is 
quoted  as  making  a  definite  assertion,  to  the  effect 
that  in  that  reojion — 


"  the  cow  [seal]  will  suckle  any  of  the  young  seals, 
whether  her  own  or  not." 

Mr.  Jackson  is  consequently  designated  in 
the  United  States'  Counter-Case  as  a  "  question- 
able authoritv,"  and  it  is  added  that — 

"  an  examination  of  the  Eeport  of  this  gentleman  fails  to 
reveal  upon  what  knowledge  he  bases  such  a  statement ; 
and  there  is  no  proof  that  he  has  ever  seen  the  seal  islands 
of  Cape  Colony,  or  even  been  informed  by  experienced 
individuals  respecting  the  habits  of  the  fur-seals  found 
there." 

It  is  then  insisted  that  his  evidence  is  un- 
worthy of  consideration.  Mr.  Jackson,  however, 
acttially  says  in  his  Ptcport : — 


British  Coir.mis- 


I  have  availed  mvseli  of  information  kindlv  fruiiished 


doners-  Reporr,         ^    ^^^  ^g^  practical  experts  in  the  Colonv." 
Appenaix.  p.  J  55. 


Pages  56,  57. 


British  Commis- 
sioners' Report, 
para.  '32-i. 


An  attempt  is  here  made  in  the  United  States' 
Coimter-Case,  to  show  that  the  British  Commis- 
sioners attributed  a  statement  on  the  same  subject 
to  Sir  P.  McCov.  which  was  not  made  bv  him. 
A  reference  to  the  Eeport  will  show  that  the 
British  Commissioners  merely  allude  to  the 
statement  and  cite  a  work  by  Sir  P.  McCoy,  in 
which  it  is  contained.  It  is  not  implied  that 
the  statement  was  made  by  Sir  P.  McCoy  per- 
sonallv,  but  the  fact  that  he  included  it  in  his 
work  may  probably  be  assumed  as  showing  that 
he  believed  in  its  inherent  credibility. 


[311] 
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It  is  also  asserted,  in  concluding  this  subject.        Page  56. 
that  the  position  taken  by  the  United  States,  i.e., 
that  a  female  seal  will  suckle  no  pup   but  her 
own,  is  supported  by  "ample  evidence."     Tliis 
evidence  is  referred  to  in  a  foot-note. 

Mr.  Grebnitsky  is  among  the  authorities  thus  United  States' 

''  ,      _        ,  .         .  ,       Counter-Case, 

quoted,  but  the  remark  made  by  him  is  only  Appendix,  p.  366. 
incidental,  and  he  advances  no  proof.  So  also 
with  the  evidence  in  the  Appendix  to  the  United 
States'  Case  which  is  here  referred  to.  This 
consists  either  of  mere  assertion,  or,  when  proof 
is  endeavoured  to  be  advanced,  it  is  quite  incon- 
clusive in  character. 

Observations  in  1892  show  that  young  seals  do  British  Counter- 
at  least  occasionally  obtain  milk  from  other  ^^^'i',  p!' h^s"^'"' 
mothers  than  their  own. 


"  3.  Period  at  which  the  Female  Seals  go   into  the 

Water" 

In  regard  to  this  subject,  as  in  the  case  of  the    Pages  57,  58. 
last,  it  will  be  found  that  the  Report  of  the  British 
Commissioners   makes   no  definite    "assertion," 
though   it   is   represented    as    so    doing   in   the  Mt 

Counter-Case  of  the  United  States ;  where  it  is  ^ 

also  stated  that  the  Report  "  practically  adopts  f 

the  opinion  of  Snegiloff,  the  native  foreman  on 
the  Russian  Islands,"  though  this  is  likewise 
not  apparent  in  the  Report  itself.  In  the  Report 
it  will,  in  fact,  be  found  that  all   the   evidence 

available,  together  with  the  personal  observations 

of  the    Commissioners,   has   been   collected   and 

discussed  impartially. 

The    general   conclusion    arrived    at    by    the 

British  Commissioners  is  to  the  effect  that  the 

female  seals  remain    some   time   on  land   after 

giving  birth ;  that  when  they  begin  to  return  to 

the  sea  they  do  not  at  once  resume  their  feeding 

habits,   but   resort   to   the   waters   close   to   the 

shores,   and  that  probably  about  the  middle   of 

September,  they  may  again   begin   to   spend   a 

considerable  portion  of  their  time  at  sea  in  search 

of  food. 

It  is  because  these  conclusions,  and  the 
evidence  supporting  them,  are  found  to  be  ad- 
verse to  a  new  position  since  taken  in  the  Case 
of  the  United  States,  that  it  appears  to  be  con- 
sidered necessary  to  commit  the  British  Com- 
missioners to  some  "assertion"  which  may 
effectively  be  attacked. 
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Pages  57,  58.         '-^ l^e  evidence  obtained  from  the  natives  of  the 
Po./.p.  106.  Pribyloff    and    Commander    Islands   is   rejected 

by  the  United  States  because  the  names  of  the 

Commissioners'    informants   are   not  detailed,   a 

point  dealt  with  elsewhere. 

Information   regarding  the   feeding  habits  of 

seals  obtained  from  Her  Majesty's   Minister  at 
British  Commis-      Tokio  is  rejected,  and  stated  to  be  "based  on  no 

5ioners  Report.  ♦       i    i  i     i        .,       -, 

Appecdis.  actual  knowledge,'    though   he   specially  states 

P-  ^^'*  t^iat  the  notes  prepared  by  him  were  ''based  on 

an  experienced  authority." 
Pages  58,  59.  The  published  statements  of  Capt.  Biyant  as 
to  the  period  dm-ing  which  the  females  remain 
on  shore  after  giving  birth  are  next  attacked, 
and  it  is  endeavoured  to  show  that  discrepancies 
occur  in  his  Eeport;  while  the  fact  that  the  same 
author  (a  Government  official)  does  not  repeat 
the  statement  of  the  actual  period  during  which 
the  females  remain  ashore  after  givino-  birth, 
in  a  later  communication  addressed  to  Professor 
Allen,  is  said  to  show  that — 

"  Captain  Bryant  had  puUicly  discarded  the  opinion  used 
by  the  Commissioners  to  maintain  their  position." 

And,  as  evidence  of  this,  references  are  given  to 
two  statements  made  to  Professor  Allen,  in 
neither  of  which  does  Captain  Bryant  say  any- 
thing  at  variance  with  what  is  quoted  by  the 
British  Commissioners.  He  does,  indeed,  state 
that — 

N^tT  Ame^  ^^        '  ^^^  females, after  giving  birth  to  their  young,  temporardy 
Pinciped""  p!ls6.  ^^P^^  ^^^^  ^^  ^^^  water." 

But  not  for  the  purpose  of  feeding,  for  in  the 
same  paragraph  he  says  that,  after  impregnation — 

"  she  hes  either  sleeping  near  her  young,  or  spends  her 
time  floating  or  playing  in  the  water  near  the  shore, 
returning  occasionally  to  suckle  her  pup."' 

In  tlie  statement  next  referred  to,  only  a  part 
of  what  Captain  Bryant  wi'ote  is  quoted.  He 
begins  the  sentence,  thus  partially  given,  by 
saving — 

Ibid.,  p.  3  52.  <•  j^^3  vou  have  had  the  result  of  my  first  season's  obser- 

vations there  [see  Bull  Mus.  Comp.  ZooL,  vol  ii,  1870, 
pp.  89-108],  I  need  not  be  so  difiuse  in  my  descriptions 
as  would  be  otherwise  necessary,  and  you  will  under- 
stand,'  &c. 

And  it  is  from  the  Ptcport  thus  referred  to  that 
the  Commissioners  quote. 

[311]  :vr  2 
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It   will   be   remembered   that   certain   recent    Pages  58,  59. 
affidavits  made  by  Captain  Bryant  in  1892  are  United  States' 
prominently  advanced  as  evidence  by  the  United  ^^^^^.\  ^W^^^^^^ 

States.  United  States' 

Having,  in  tlie  manner  above  outlined,  treated  ^p^pen^dix  p.'4l3. 
the  evidence,  observations,  and  general  conclusions 
of  the  British  Commissioners  on  this  subject,  the 
United  States'  Counter-Case  concludes  the  discus- 
sion by  the  following  unwarranted  statement : — 

"  One  native  of  the  Commander  Islands  is,  therefore,  the 
sole  authority  for  the  statement  of  the  British  Com- 
missioners." 

The  method  of  treatment  thus  adopted  on 
the  part  of  the  United  States,  for  the  purpose 
of  combating  a  reasoned  discussion  on  natural 
facts,  is  resorted  to  in  many  other  instances  in 
their  Counter-Case.  But  it  is  impossible  to  treat 
all  these  in  any  detail  here.  The  attention  of 
the  Arbitrators  is  therefore  respectfully  called  to 
a  comparison  of  paras.  303-316  of  the  British 
Commissioners'  Keport,  with  their  criticism  as 
contained  on  pp.  57-60  of  the  Counter-Case 
of  the  United  States. 

In  conclusion,  the  United  States  refer  to 
evidence  obtained  in  1892  by  Mr.  C.  H.  Post,  p.  125. 
Townsend,  which  is  elsewhere  discussed,  and  to 
observations  of  Mr.  Stanley-Brown.  It  may  here 
be  mentioned,  however,  that  Mr.  Townsend' s 
observations  as  to  the  condition  of  the  rookeries 
in  regard  to  the  number  of  females  ashore  at  a 
certain  date  in  1892,  does  not  show  that  the 
observations  of  the  British  Commissioners  at  the 
same  date  in  1891  were  erroneous.  Neither  is 
Mr.  Stanley-Brown's  statement,  that  the  females 
stay  on  land  fourteen  to  seventeen  days  after  the 
birth  of  the  young,  in  conflict  with  any  statement 
made  by  the  British  Commissioners;  but  the 
assumption  must  not  be  made  that  when  the 
females  begin  to  seek  the  water  this  is  equivalent 
to  their  going  to  sea  in  search  of  food.  British  Commis- 

sioners'  Heport, 
paras.  306,  308, 
309,  313. 

"  4    Aquatic  Coition.^* 

Evidence  quoted  by  the  British  Commissioners  Pages  60,  61. 
from  published  Reports  of  the  United  States,  on 
the  authority  of  Captain  Bryant  and  Dr.  W.  H. 
Dall,  on  the  subject  of  aquatic  coition,  are  next 
combated  by  drawing  attention  to  depositions 
made  in  1892,  in  which  these  witnesses  deny  or 


n 


83 

Pages  GO,  Gl.    endeavour  to  minimize  tlie  force  of  their  previous 
statements.     Captain  Bryant  is  as  definite  in  his 
former   Reports    respecting    the    occurrence    of 
coition  at  sea  and  its  frequency  as  it  is  possible 
SLfooeS  R^^Jrt   ^'''  ^^^^^^age  to  be.     Ue  repeats  these  statements 
pp.  52,  53.  '  m  tliree  separate  Reports,  dating  from  1869  to 

1880,  to  which  references  are  given  in  detail  in 
the  Report  of  the  British  Commissioners.  He 
says,  for  instance  : — 

"Monograph  of  " By  taking  a  canoe  and  going  a  httle  off  shore  con- 

Pimlipedl'"''"        siderable   numbers    may   be    seen    pairing,   and   readily 
pp.  405,  406.  approached  so  near  as  to  be  fully  observed." 

Dr.  Dall  is  almost  equally  precise,  ^vriting— 

Ball.  Mils.  C'omp.^        "  They  [the  females]  sleep  in  the  water,  lymg  on  their 

p.'^lOO^^^See  also''   ^''^^''  ^'^^^  ^^^  ^'''^  ^^P?^^  ^^^  ^^^  ^^PPer  side]  out  of  the 
"  Alaska  and  its        ^vater,  and  receive  the  males  in  the  same  position."' 
Resources,"  p.  494. 

If  these  gentlemen  have  been  in  the  wrong  in 
regard  to  opinions  thus  stated  in  scientific  treatises, 
which  are  now  denied  in  affidavits  lately  obtained 
from  them,  can  it  be  assumed  that  the  statements 
made  in  these  affidavits  are  coiTect  ? 
Pages  G3,  6^.       On  these  pages  of  the  United  States'  Counter- 
Case,  various   arguments   are   advanced  for  the 
purpose  of  endeavouring  to  show  that  coition  at 
British  Counter-       sea  cannot  occur.     These  can  be  shown  in  detail 
ase,    ppen  ices.     ^^  ^^  erroneous,  and  to  be  based  on  misconceptions 
Page  63.  or  on  facts  imperfectly  stated ;  but  as  further 

British  Counter-  and  wholly  conclusive  evidence,  obtained  since 
voLilpp.^ls^lHO.  ^^^  completion  of  the  Report  of  the  British 
jjjjj  ^^j  J  '  Commissioners,  is  available  in  the  British  Counter- 
pp.  125, 126.  Case  to  prove  that  coition  at  sea  is  often  observed,. 

Ibid.,  vol.  ii,  it  is  not  considered  useful  to  follow  further  the 

pp.  33,  34.  hypothetical  statements  and  attempts  at  destruc- 

tive criticism  of  that  Report,  which  are  resorted 
to  on  the  part  of  the  United  States. 


"Management  of  the  Prieyloff  Islands  as" 
THE  alleged  Cause  of  the  Decrease  of 
the  Alaskan  Seal  Herd." 

Page  65.  It  is  here  stated  in  the  United  States'  Counter- 

Case  that — 

"the  British  Commissioners,  at  several  places  in  their 
Eeport,  admit  that  the  Eegulations  in  force,  and  the 
methods  employed  in  taking  seals  on  the  Pribyloff  Islands, 
are  the  best  that  coidd  have  been  adopted,"  &c. 
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It  is  then  argued  that,  as  the  methods  were  Page  65. 
good,  it  is  only  to  the  manner  of  the  execution 
that  the  criticisms  of  the  British  Commissioners 
apply  ;  and  on  the  further  assumption,  that  both 
were  perfect  during  the  Russian  regime,  that  the 
increased  annual  kilUng  of  seals  during  the 
United  States'  control  is  the  only  remaining 
point   of   criticism   to    be   met    by   the    United 

States. 

But  this  apparently  simple  method  of  reducing 
the  points  in  dispute  to  a  single  item  does  not,  in 
fact,  accord  with  the  statements  made  in  the 
Report  of  the  British  Commissioners.    The  Report  British  Commis- 

^  .      ,    ^,    ,  sioners   Report, 

does  not,  as  here  stated   by  the   United  states,  paras.  660-662,  4G 
affirm  the  excellence  of  the  principles  of  manage- 
ment without  qualification. 

Without,  however,  in  this  place  entering  into 
a  general  discussion  of  this  matter,  it  is  proposed 
to  follow  the  special  and  limited  line  of  criticism 
adopted  on  the  part  of  the  United  States. 

The  United  States  then  proceed  to  insist  that 

attention    as  to    any   decrease   of   seals   should 

be  confined  to  the  first  decade  of  the  lease  of  the 

Alaska    Commercial    Company    before    pelagic 

sealing  became   important,  because  the  British 

Commissioners  admit  that  in  later  years  there 

were  concurrent  causes  tending  toward  decrease. 

The  argument  would,  however,  invalidate  all  the 

United  States'  arguments  directed  against  pelagic 

sealing,  and  the  conclusions  in  respect  to  such 

sealing  at  which  they  arrive. 

Moreover,  the  United  States  in  their  Case  have 
held  that  in  these  recent  years  the  decrease  was 
observed  in  females  only,  and  that  these  have  been 
killed  at  sea.  They  have  endeavoured  to  prove  this 
at  leno-th,  and  cannot  now  complain  if  evidence  Uniied  States' 
showing  the  decrease  in  the  number  of  males  is  ^'ase,  pp.  172-1/-I 
adduced  on  the  same  subject  for  the  same  period, 
i.e.,  the  second  decade  of  the  Alaska  Commercial 
Company's  lease. 

It  is  here,  however,  admitted  by  the  United 
States  that,  under  certain  conditions,  matters 
relating  to  the  islands,  even  after  pelagic  sealing 
became  important,  may  be  relevant  to  the  dis- 
cussion.    The  conditions  are  stated  to  be  : — 


Page  CO. 


"  That  there  was  a  sufficient  increase  in  the  number  of 
seals  killed  on  the  islands,  or  sufficient  changes  in  the 
methods  employed  in  taking  the  quota,  to  materially  affect 
and  deplete  the  seal  herd,  even  without  the  introduction 
of  pelagic  sealing." 


87 

Page  66.  They  then  admit  that  some  time  after  jjelagic 

sealing  began — 

"  the  number  allowed  ly  the  lease  to  be  killed  was  more  tban 
the  reduced  herd  could  properly  endure ;  but  they  assert 
that  anij  evil  effects  resulting  from  the  management  of  the 
islands  is  directly  chargeable  to  the  conditions  established 
by  pelagic  sealing." 

United  States-  This  remarkable  admission  stands  broadly  in 

Ca?e,  p.  153.  contradiction  to  the  statement  elsewhere  made, 

that— 

"  this  number  is  variable  and  entirely  within  the  control 
of  the  Treasury  Department  of  the  United  States." 

In  other  words,  the  preservation  of  the  seals  as 
a  whole  was  not  the  object  of  the  management 
of  the  islands,  the  ruling  factor  being  the  annual 
take  of  a  large  number  of  seals,  whatever  the 

effect. 

But  passing  over  for  the  moment  these  aspects 
of  the  case,  it  may  be  pointed  out  that  the 
British  Commissioners  in  their  Eeport  practically 
comply  with  the  conditions  insisted  on  by  the 
United  States.  They,  in  fact,  show  that  the 
methods  as  well  as  the  actual  number  of  seals 
taken  on  the  islands  were  such  as  to  be  injurious 
to  seal  life  as  a  whole.  Their  treatment  of  the 
whole  subject  of  the  management  of  the  Pribyloff 
Islands  is  practically  directed  to  these  points. 

It  is  next  stated  by  the  United  States  that  not 
till  1889  did  the— 

"  decrease  in  the  birth-rate  of  the  seal  herd  ....  become 
sufficiently  evident  among  the  male  portion  of  the  herd  to 
seriously  attract  the  notice  of,  and  alarm,  the  Government 
Agents  on  the  islands." 

It  is,  of  course,  impossible  to  say  what  precise 
amount  of  decrease  would  be  such  as  to  "  attract 
the  notice  "  of  a  Government  Agent,  or  whether 
these   Agents   were   more   easily  ''alarmed"   in 
this  respect  in  the  last  year  of  the  lease  of  the 
Alaska   Commercial    Company  than    they    had 
been  formerly.     The  Company  was  in  fact  about 
to  make  a  new  tender  for  a  second  lease  of  the 
islands.     It  is  unnecessary  to  inquire  into  this 
subject  too  minutely,  for  the  United  States  have 
Ibid    pp  165, 166.  in  their  Case  adduced  evidence,  and  asserted  on 

the  authority  of  that  evidence,  that  the  decrease 

of    seals  became   perceptible  as  early   as  1884; 

British  Commis-       TV'hile    the    British    Commissioners    have    con- 

sioners;  Report,        clusively   showu   that  the  decrease  was   almost 

^""''"  ''^' ""  '  continuous  from  the  earlier  years  of  the  United 
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States'  control  of   the  islands,  and  had  become       Page  66. 
such  as  to  be  seriously  felt,  at  least  as  early  as 

1879. 

It  is  here  stated  by  the  United  States  that  in       Page  67. 

1889— 

"for  the  first  time  the   weight  of  skins  fell  below  the 
average  for  former  years," 

If,  by  this   statement,  it  is  meant  merely  to 
affirm  that  the  weight  (this  being  equivalent  to 
the  size)  of  skins  was  lower   than  the  general 
average  weight  of  the  preceding  nineteen  years, 
it  is  correct ;  but  if  it  is  intended  to  mean  that 
this  was  the  first  year  in  which  the  weight  of 
skins  was   lower  than  in  preceding  years  con- 
sidered separately,  it  is  untrue.    Evidence  quoted 
in  the  British  Commissioners'  He  port  shows  con-  British  Commi?- 
clusively  that  the  decreasing  weight  of  skins  was  ^^^^^''^'g^^P^'"'' 
fully  acknowledged   on  the  islands    at  least  as 
early  as  1883,  and  evidence  since  obtained,  and  British  Counter- 
given  in   the   British  Counter-Case,  shows  that  ^^I'e  foc1ng\ha"t'^ 
smaller  and  smaller  skins  were  almost  each  year  page, 
taken  since  1873. 

It  is  here  stated,  that  notwithstanding  the 
reduced  number  of  seals  taken  in  1890  and  in 
1891  (under  the  modus  vivendi  of  that  year) — 

"  the  herd  continued  to  become  more  and  more  depleted, 
and  in  1892  a  decrease  appears  over  1891,  though  the 
consensus  of  opinion  of  those  on  the  islands  is,  that  in  the 
last  year  the  male  seals  have  increased  to  a  limited 
extent." 

These  remarks  are  doubtless  intended  to  apply  See  British 

^^,T  1        Counter- \^ase, 

to  seals  seen  upon   the  Pnbylott  Islands   only,  Appendix,  vol.  ii. 
and  do  not   take  into  account  observations    on  PP:^f^9^-3^2.^^^^_ 
abundance    of    seals   made    at   sea.     But    even  sioners'  Report, 
limiting  the  view  to  the  islands,  the  conclusions  V^'^^-  85-87. 
above  stated  are  directly  opposed  to  those  resulting 
from    the   directions  upon    the   islands   of    the 
British  Commissioners  in  1891  and  to  those  of 
the  British  Agent  in  1892. 

The  British  Commissioners  say  :—  British  Coramis- 

J.  lit/  j-'j.ivx  ^  sioners   Report, 

"AU  the   evidence  coUected  indicates,  that  they  [the  para.  91. 

rookeries]  were,  in  1891,  in  at  least  as  good  condition  as 

they  were  in  the  preceding  year ;" 

while  as  to  1892  the  British  Agent  says  :-  ollt  AppTdt" 

"  The  rookery-  and  hauling-grounds  themselves  exhibited  vol.  i,  p.  l.il. 
unmistakable   evidence   that    the   number   of    seals   was 
greater  in  1892  than  in  1891," 

andVdds  that  during  the  whole  time  he  was  on  Ibid.,  p.  152. 
the 'islands  he  never  heard  any   one   say  that 
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Pasrc  07. 


Uniti'd  States' 
Counter-Case, 
Appendix,  p.  3S5. 


IbiJ.,  p.  393. 


Page  68. 


British  Commis- 
sioners' Report, 
paras.  57,  662-669, 
'684,  C9*.  et  &eq. 


there  Avere  ft^ver  seals  iii  1892  than  in  1891. 
Evidence  as  to  increase  in  the  number  of  seals 
is  given  at  length  in  his  Report.  Mr.  J.  Stanley- 
Brown,  on  whose  testimony  alone  the  statement 
is  made  that  "  in  1892  a  decrease  appears  over 
1891,"  simply  states  that  there  was  a  "  perceptible 
falling  off"  of  the  females,  but  offers  no  proof. 
Mr.  To^^Tisend,  who  visited  the  Pribyloff  Islands 
in  1885  and  1891,  and  made  "  frequent  observa- 
tions as  to  the  condition  of  the  rookeries,"  again 
visited  the  Pribyloff  Islands  in  1892  for  the 
purpose  of  studying  seal  life.  lie  makes  no 
statement  in  his  Peport  as  to  the  comparative 
number  of  seals  on  the  rookeries  in  1891  and 
1892. 

Though,  as  above  stated,  maintaining  that  all 
reference  to  the  mana  clement  of  the  Pribvloff 
Islands  subsequent  to  the  introduction  of  pelagic 
sealing  are  irrelevant,  the  United  States'  Counter- 
Case  here  affirms  that  the  Report  of  the  British 
Commissioners  "  fails  to  establish  a  single  instance 
where  the  manao-ement  of  the  islands  or  the 
methods  employed  thereon  have  been  changed 
since  4880  from  the '  appropriate  and  even  perfect ' 
system  adopted  in  1870,"  &c. 

While  the  British  Commissioners,  in  their 
Report,  do  not  treat  the  years  here  referred  to 
as  a  separate  period,  they  show  that  the  methods 
employed  on  the  islands,  from  the  first,  and 
including  these  years,  were  injurious,  and  caused, 
in  the  main,  a  general  diminution  in  the  number 
of  seals  resorting  to  the  islands.  They  show, 
in  particular,  that  in  these  years  the  standard 
weio-ht  of  skins  was  deliberatelv  reduced  in  order 
to  permit  younger  and  yet  younger  seals  to  be 
killed,  and  that  the  injurious  effects  of  driving 
became  yearly  intensified. 

The  words  quoted  from  the  British  Commis- 
sioners' Report  in  the  above  extract  from  the 
United  States'  Counter-Case,  moreover,  entii-ely 
misrepresent  the  meaning  of  the  Commissioners  as 
separated  from  then*  context.  In  the  Commis- 
sioners' Report  the  sentence  from .  which  they 
are  taken  reads  as  follows  : — 


Ibid.,  para.  652, 


"  lu  short,  from  a  transcendental  point  of  view,  the 
methods  proposed  were  appropriate  and  even  perfect,  but 
in  practical  execution,  and  as  judged  by  the  residt  of  a 
series  of  years,  they  proved  to  be  faulty  and  injurious." 

Reverting  to  the  reiterated  contention  of  the 
United  States,  that  all  references  to  the  condition 
[3111  N 
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of  tbe  Pribyloff  Islands  after  tlie  introduction  of       Page  68. 

pelagic  sealing  are  irrelevant ;— tliis  is  in  no  way 

admitted.     The  Commissioners  were  to  inquire 

into  all  the  causes  affecting  seal  life  and  leading 

up  to  the  present  conditions,  which  are  in  the  para- 

o"raph  here  referred  to  spoken  of  as  depletion  of 

the  Pribvloff  rookeries.    It  would  be  unreasonable 

to  omit  from  consideration  the  influence  of  killing 

and  methods  on  the  islands  during  the  last  ten  or 

twelve  years.    Moreover,  the  methods  adopted  on 

the  islands  should  have  been  such  as  to  provide 

for  causes  of  decrease  generally,  when  these  should 

occur.     If  there  had  been  no  pelagic  sealing,  bad 

seasons  or   other  natural  causes  might  equally 

have  brought  about  a  decrease  similar  to  that 

which  is  alleged  by  the  United  States  to  have 

resulted  from  pelagic  sealing.     The  facts  show 

that  in  this  event   provisions  would  have  been 

equally  wanting  to  meet  such  a  case.     Therefore, 

the  methods  of  control  and  management  upon 

the  islands  were  clearly  imperfect  and  unfitted  to 

meet  contingencies. 

The  statement  made  on  this  page  of  the  United       Page  69. 

States'  Counter-Case,  that  the  killing  of  100,000 

young  males  annually  could  only  have  been  in- 
jurious by  leaving  an  insufficiency  of  males  to 

fertilize  the  females,  is  incorrect ;  neither  is  the  See  British  Com- 

„  -,    ,      1       i.v,      -D   "4.'  1     missioners    Report, 

excessive  killing  alone  referred  to  by  the  i3ritisli  p^,.^^  395  ^^  ^^^^ 
Commissioners  for  proof  of  bad  management  on  674-693,  808-S33. 
the  islands.     The  attempt  made  to  narrow  down 
the  issue  to  this  one  point  in  one  of  its  aspects  is 
thus  again  entu-ely  misleading. 

Special  attention  is  then  paid,  and  at  some 
leno'th,  to  endeavour  to  weaken  the  force  of  a 
statement,  made  by  Captain  Bryant  in  an  official 
Report,  as  to  excessive  killing  on  the  islands  in 
1875,  which  is  quoted  by  the  British  Commis- 
sioners. 

As  is  stated  in  the  United  States'  Counter-Case 

on  this  page  that : — 

"The  reasons  for  his  [Brj^ant's]  Eeport  of  1875  are 
clearly  shown  by  an  examination  of  his  testimony  before 
a  Committee  of  the  House  of  Eepresentatives  in  1876." 

In  reply  to  the  question — 

'=  Your  opinion,  then,  is  that  the  number  of  100,000  on  h.  R.,  44th  Cong., 
the  two  islands,  authorized  by  law,  can  be  regularly  taken  1st  Ses^^,  RejH)rt 
without  diminishing  the  crop  or  number  of  seals  coming 
to  the  island  ?" — 

Mr.  Bryant  replied  : — 

"  I  don't  feel  quite  sure  of  that,  as  will  be  seen  in  my 
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Page  69. 


fletuilecl  J^eport  to  the  Secretary  of  tl.p  T 
in  the  evidence  ^v]nch  h      T      ,  ^'^'''^^^7,  nichuled 

There  wore    "h^  VT  '"'  '''"'^  ^^^^  ^-^--^tee. 

.         -ale   sea  s  ^^ If  '?'""'"  "^  ^'^^  -""^--  ^f 

W.  R.,  44th  Concr.,        rpi  , 

1st  Sess,  Ex.  Dol       "^f^   ^^^^^^'  I'^^-^soii    then   follows    liKl    .•«   il    . 
No- 83,  pp.  176,      quoted    in     the    United    State,     p      V        '^ 
That  fhic,  ..A  "^^     Counter-Case 

n  siouncis  aie  dnren  from,  lie  says  :— 

«.e .......  for  ti^e  :i:i:  r:  :r ::;:r r 

possible  w-ay  to  preserve  th^  v.     •  •.  ^'^®  °''^^ 

within  tlie  m-orlnot  ,..  t     •  '""''''  *"'  far 

object."      '  "  '°  '"'"'■^  ^"°"S''  «--P»g  for  this 

Immediately  following  this  come,  the  passage 
quoted  m  the  Eeport  of   the  Bdtish  Commfs 

natuial  causes  lose   their  lives  ,vhile  they  ure 
absent  from  the  islands,  and  concludes  hfs  " 
aarks  on  this  subject  in  these  words  :- 

"^we   o^Z^r  cause  should   be   stotprl    f>,  ^  i 

iiiaies.     Dimng  the  season  of  1868  befnm  fi,„         . 
of  the  prohibitoiv  l.,„-  fi  , '  enactment 

tool-  pinnr     ?         '         ''™"''  P^'-t'es  sealing  there 
tool.  240.000  seals  monthly  n  mostlvl  nf  fi,,.        f 

the  years  1866  and  1867     Tl  es    v„  j  ,  h         "  '  "' 

been  added  to  the  present  st  o]  Tb  ™  "''""^  ^"^ 
years  1872  and  I87I  Id  t  Is  '  ir^'l"'"  "  "'^ 
cleflcieney  is  to  be  attributed."         '  '^'  P'"'''^^''™ 

Report  of  187o.    and  nothing  further  is  neces- 
sary to  show  that,  while  there  may  have  been 
0  her  causes  that  contributed  to  the'  scarcity  " 
breedmg  males,  he  evidently  considered  the  one 
quoted  by  the  British  Commissioners  to  he  thai 
to  whmh  the  diminution  in  this  class  of  sea  s  ^ 
to  he  pnncipally  attributed. 
Page  71.  A  discussion  is   begun  on  this  pao-e  of  the 

^  States'  Counter-Case  of  stateL^ts  in  1 
Biitish    Commissioners'    Report   respectin..  de- 
crease between  1870  and  1880.     ui,  hoover 
agam  insisted   that  the  number  killed  on  the 
asknds  IS  irrelevant,  unless  it  can  be  shown  that 
thia  caused  decrease.     It  is  from  this  vexy  aspect 
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that    tlie   matter   is    considered   in   the    British       Page  71. 
Commissioners'  Report. 

Complaint  is  made  of  the  alleged  "  unfairness  "  Page  72. 
of  the  comparison  of  the  annual  numher  of  skins 
taken  during  the  Russian  period  with  the  100,000 
quota  of  the  United  States.  This  "  unfairness  " 
appears  to  he  that  referred  to  in  the  subjoined 
quotation  from  this  part  of  the  United  States' 
Counter- Case,  in  which  it  is  said  : — 

"  The  desire  is  to  suggest  the  inference  that  the  kilhng 
of  50,000  was  excessive." 

The  Commissioners  were,  however,  in  the  British  Commis- 
paragraphs  of  their  Report,  here  specially  re-  ^^^^^^^^0^41^^' 
ferred  to,  concerned  in  giving  a  historical  resume 
of  the  circumstances  connected  with  killing,  and 
ihe  numher  killed.  Eurther  information  on  the 
same  subject  will  he  found  in  the  British  Com- 
missioners' Report,  paras.  659-703.  In  para. 
664  they  state  : — 

"  From  the  experience  thus  recorded,  it  appears  to  be 
very  clearly  shown  that  in  the  average  of  years  the  killing 
of  40,000  to  50,000  seals  on  St.  Paul  was  more  than  this— 
the  principal  seal-bearing  island — could  stand,  while  that 
practised  during  the  later  years  of  the  Kussiau  control 
scarcely  fell  short  of  the  figure  at  which  all  continued 
ncrease  in  number  of  seals  would  cease." 

From  this  conclusion,  based  on  all  the  facts, 
they  go  on  to  discuss  the  greatly  increased  killing 
afterwards  practised  under  the  United  States' 
control.  The  years  of  great  scarcity  on  the 
islands  are  not  included  in  making  the  above 
comparison. 

Allen,  doubtless  on  Bryant's  authority,  states 
that  in  18.57  the— 

"rookeries  are  said  to  have  become  very  nearly  as  large  as    Allen,  "Monograph 

now  rviz.,  the  early  years  of  the  United  States'  control  of  ^f.  ^^'^''  ^:^'^'t^'' 

which  he  wrote],  the  natives  beheving,  however,  that  there   Y^^.^^^■^^^  Commis- 

has  been  since  the  last-mentioned  date  a  very  gradual,  but  sioners'  Report, 

steady,  increase."  P^''^*  ^^^- 

See  also  para.  665. 

There  can,  therefore,  be  no  possible  objection 
raised  to  the  comparison  of  the  years  1857  to 
1867  (under  Russian  control)  with  those  of  the 
following  years  under  United  States'  control. 
The  British  Commissioners  give  the  figures  for  ibid.,  p.  132,  and 
these  years  as  accurately  as  possible,  and  the  P^'  ^-  '  ~  • 
authorities  for  the  figures  given  are  quoted  by 
them.     There  remain,  unfortunately,  among  these 
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Page  72.  years,  1863,  186i,  18(55,  and  ISCJO,  for  which  the 
figures  are  somewhat  uncertain. 

Page  73.  On  this  page  of  the  United  States'  Counter- 

Case,  extracts  and  disconnected  frai^ments  from 
United  States'         Russian  correspondence  relating  to  the  islands 

Counter- La^e,  ^  ° 

Appendix,  1  p.  19-3-  ^^e   referred  to,  apparently  for  the   purpose  of 
^^^'  indicating    that    a    high    rate    of    killing    was 

maintained  under  the  Russian  resrime  from  1860 
to  1866.  An  examination  of  these  communica- 
tions (imperfect  as  they  are)  shows,  however, 
that  they  merely  include  requests  or  instructions 
from  the  Board  of  Management  or  the  Chief 
Manager  for  the  killing  of  certain  numbers  of 
seals  for  skins.  There  is  nothing  to  show  that 
these  projects  for  killing  were  carried  out.  In 
fact,  in  one  case,  in  1860,  the  Chief  Manager, 
though  instructed  to  get  50,000  to  60,000  skins, 
expresses  his  doubt  of  being  able  to  do  so,  owing 
to  certain  unfavourable  conditions  in  1859. 

Of  the  years  mentioned  in  this  correspondence, 
for  w  hich  the  number  killed  on  the  islands  has 
been  ascei'tained,  the  following  comparison  may 
be  made : — 


Year. 

Number  asked  to               xt      i       ^  i 
be  taken                       Number  taken 
(Russian  Correspon-     (^"^^^^  Commissioners' 
dence).    ^                 ^^P^^'*'  P"  l^^)" 

1860 
1861 
1862 

50,000  or  60,000 

47,940 

Permitted  at  first, 

80,000; 
reduced  by  order  to 
48,000               i 

21,590 
29,699 
34,294 

For  the  remaining  years  to  1866,  the  numbers 
requested  or  ordered  to  be  killed  was  as 
follows : — 


1863 
1864 

1865  (by  Board)     . 
„     (by  Manager) 
1863 


80,000 
70,000 
53,000 
48,000 
50,000 


British  Commis- 
sioners' l{eport, 
p.  132. 


Elliott,  Census 
Report,  foot-note 
op;  76,  77. 


The  approximate  numbers  actually  killed,  and 
shown  in  the  second  column,  as  ascertained  from 
the  best  available  data,  are,  however,  in  these 
vears  much  lower. 

It  is  not  to  be  supposed  that  in  thus  failing  to 
carry  out  the  instructions  as  to  killing,  the  persons 
on  the  islands  were  unable  to  obtain  enough  seals. 
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Page  74. 


The  difficulty  arose  cliiefly,  if  not  entirely,  from       Page  73. 
tiie  time  consumed   and  the  amount   of  labour 
inrolved  in  curing  a  large  proportion  of  the  skins 
by  drying,  as  was  then  customarj. 

The  special  circumstances  connected  with  the  British  Commis 
excessive  number  taken  in  1867    (75,000)   are  ''^Z%o7^7?9 
explained  in  the  Report  of  the  British  Commis- 
sioners. 

The  British  Commissioners  are  on  this  page  of 
the  United  States'  Counter- Case  charged  with  a 
flagrant  violation  of  their  instructions  as  to  im- 
partiality, because  they  do  not  quote  the  Avhole  of 
a  paragraph  by  Elliott  referring  to  the  proportion 
of  bulls  to  females.  The  part  of  the  paragraph 
quoted,  however,  gives  Elliott's  general  con- 
clusions. It  would  not  have  been  pertinent  to 
the  point  under  consideration  to  quote  the  excep- 
tional cases  also  mentioned  by  him.  He  notes 
both  much  larger  and  much  smaller  numbers  of 
feinales  to  a  bull  than  the  averaare.  In  correcting 
the  "omission"  of  the  Commissioners,  the  United 
States  quote  only  that  part  of  the  additional 
matter  which  refers  to  the  exceptional  cases  of 
very  large  numbers  of  females. 

Moreover,  the  statement  that  Mr.  Elliott's 
estimate  was  not  entirely  satisfactory  to  himself, 
appears  from  the  first  part  of  the  quotation  given 
*  by  the  British  Commissioners,  as  to  the  difficulty 
he  found  in  making  an  estimate.  The  entire 
passage  is  here  cited,  the  italicized  parts  being 
those  quoted  by  the  British  Commissioners.  The 
words  in  brackets  are  those  which  are  omitted 
from  the  quotation  as  given  in  the  United  States' 
Counter-Case : — 


Report,  p.  36. 


•'  /  found  it  an  exceedingly  difficult  matter  to  satisfy  Elliott,  United 
myself  as  to  a.  fair  gcnercd  average  member  of  coujs  to  each  States'  Census 
bull  on  the  rookery;  but  after  'protracted  study,  I  think  it 
will  be  nearly  correct  when  I  assign  to  each  male  a  general 
ratio  of  from  fifteen  to  twenty  females  at  the  stations  nearest 
the  wcder ;  and  for  those  back  in  order  from  that  line  to 
the  rear,  from  five  to  twelve;  [but  there  are  so  many 
exceptional  cases,]  so  many  instances  where  forty-five  and 
fifty  females  are  all  under  the  charge  of  one  male ;  [and 
then,  again,  where  there  are  two  or  three  females  only, 
that  this  question  was,  and  is,  not  entirely  satisfactory  in 
its  settlement  to  my  mind]." 


It  is  next  alleged,  that  the   Report   of  the 
British  Commissioners — 


"  fails  to  give  any  testimony  to  show  how  many  females 
constituted  a  harem  in  1891,"  &c. 
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Page  71. 

British  Commis- 
siouers'  Report, 
j)ara.  55. 
British  Counter- 
Case,  Appendix, 
vol.  i,  p.  140. 


Pas^e  75. 


It  will  be  found,  liowevc^r,  tliat  the  Commis- 
sioners give  a  statement  of  this  kind  in  the  very 
paragraph  following  that  to  Avhich  reference  is 
here  made  by  the  United  States.  Purther 
evidence  of  the  same  kind,  for  1892,  is  contained 
in  Mr.  Macoun's  Report. 

It  is  here  stated,  in  the  United  States'  Counter- 
Case,  in  connection  with  the  alleged  "  surplus  of 
virile  males,"  that  a  photograph,  by  Mr.  Stanley- 
Brown  (which  is  reproduced  in  the  Appendix  to 
the  Counter-Case),  shows  a — 


"  number  of  vigorous  bulls  located  on  the  breeding-grounds 
unable  to  obtain  consorts." 

An  inspection  of  the  photograph  referred  to 
will  show  how  insufficient  the  evidence  it  affords 
is.  It  shows  a  few  bulls  hauled  out  at  the  back 
of  the  breeding- ground,  but  with  them  are  some 
smaller  seals,  which  may  or  may  not  be  females. 

Mr.  Macoun,  in  fact,  states  that  at  North-east 
Point  (a  part  of  which  is  shown  by  Mr.  Stanley- 
Brown's  photograph)  there  were,  in  his  opinion, 
more  old  bulls  than  on  all  the  other  rookeries 
combined,  but  that  even  there  the  number  was 
not  great,  and  many  of  those  characterized  by 
Mr.  Stanley-Brown  as  "  old  bulls  " — 


British  Counter- 
Case,  Appendix, 
vol.  i,  pp.  140,  141. 


"  showed  the  '  grey  wig,'  which  proved  them  to  be  not  yet 
fidly  grown,  while  others  were,  without  doubt,  worn-out 
old  bulls,  no  longer  fit  for  service.  That  the  majority  of 
them  were  in  this  condition  is  proved  by  the  fact  that 
though  attempts  at  ser^•ice  by  '  grey  wigs '  were  not 
infrequent,  I  never  saw  one  of  these  old  bulls  pay  the 
shghtest  attention  to  any  females  that  might  pass  near 
them." 


United  States' 
Counter-Case, 
Appendix, 
pp.  264,  265. 


Professor  Evermann's  count  of  part  of  one  of 
the  smallest  rookeries  is  further  referred  to  to 
show  an  abundance  of  bulls,  in  proportion  to  the 
number  of  females. 

But  the  reference  here  made  to  Professor 
Evermann's  evidence  is  misleading.  This  gentle- 
man counted  the  seals  on  two  parts  of  Lukannon 
rookery.  His  first  count  of  a  small  area  (de- 
ducting two  bulls  without  pups  near  them) 
gives  an  average  of  over  nineteen  females  to  each 
bull.  (This  is  arrived  at  by  taking  each  pup  ar 
representing  a  female.) 
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A  secoud  couut  of  a  larger  area  of  the  same 
rookery  shows  an  average  of  forty  females  to 
each  bull  (deduced  as  above).  He  maintains^ 
that  many  of  the  pups  here  did  not  belong  to  the 
bulls,  but  why  he  should  have  chosen  part  of  the 
rookery  with  an  excess  of  pups  is  not  explained. 
He  further  adds  that  many  cows  and  pups  were 
mt  counted,  because  they  "  did  not  seem  to  belong 
to  any  particular  family." 

Thus,  the  statement  made  in  the  United  States'  , 
Counter-Case,  that  Evermamvs  count  showed 
an  average  of  fifteen  females  to  each  bull,  is 
incorrect,  and  Evermann's  statements  are  them- 
selves inaccurate  by  reason  of  his  omission  to 
count  the  whole  of  the  females  and  pups  actually 

seen  by  him. 

On  a  later  page,  Professor  Evermann  says  that  jjnUea  States' 
cows  were  more  abundant  in  proportion  to  bulls  2;";;;f;;;^7'268 
on  Ketavie  rookery  than  on  Lukannon. 

A  count  made  by  the  same  gentleman  at  Little  ibid.,  p.  273. 
East   rookery,    St.  George    Island,    again    gives 
an  average  of  about  forty  cows  to  each  bull. 

The  British  Commissioners  having  quoted  in 
their  Report  certain  statements  made  by  Mr. 
H.  W.  Elliott,  which  throw  important  light  on 
the  effect  of  the  excessive  killmg  of  male  seals 
upon  the  Pribyloff  Islands,  a  reference  to  these 
statements  is  made  in  the  following  terms  on  this 
page  of  the  United  States'  Counter-Case  :— 


I 

5*' 


"  The  Commissioners  also  rely  on  a  newspaper  extract, 
which  purports  to  be  a  summary  of  a  Keport  made  by 
Mr.  Henry  W.  Elliott  in  1890  to  the  Secretary  of  the 
Treasury,  to  establish  certain  alleged  facts." 


The    circumstances    respecting    Mr.   Elliott's 
specially-authorized  investigations  on  the  Priby- 
loff  Islands  in  1890,  the  fact  that  his  Report  of 
these  investigations  has  not  been  made  public  by 
the  United  States'  Government,  and  the  further 
fact  that  it  has  actually  been  refused  to  furnish 
it  to  the  Agent  for  Great  Britain,  have  already 
been   alluded  to.      It  would  appear  that  wdien 
Mr.  Elliott  found  that  the  United  States'  Govern- 
ment did  not  intend  to  publish  his  Report,  he 
communicated  to  the  press,  over  his  signature,  a 
summary  of  his  conclusions,  being  that  contained 
in  his  letter  submitting  the  Report  as  a  whole 
to   Secretary   of   the   Treasury  Windom.      The 
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sJ^f  '"'       r"*^'-  ."^"*  "^'"le  P"Wic,  will  be  fouua  in  the 
Apptif,!To,.ni.     -^^1- to  the  British  Case.     Its  authentlit. 

or  by  il,.  tiiiott.     The  United   States'  Gorei-n- 

St.t  .  p"  \"  "'"'  '"'""'  '^  the  United 
^tates  Counter-Case,  to  the  effeet  that  certain 
figures  quoted  from  Mr.  Elliott,  relating  to  the 
state  of  the  rookeries  on  the  Pribyloff  Islands  in 
1890.  and  showmg  a  want  of  virile  male  seals 
there,  appear  in  the  jxart  of  Jlr.  Elliott's  state- 
ment given  to  the  press  bv  him,  after  his  si<ma- 

tw'n    V' ''  "'"""^  '°  *'  puhlieation  in  question 
that  the  figures  were  furnished  bv  Mr.  Elliott  it 
IS  to  be  assumed  that  they  were  an  additional 
exeen,r  from  his  full  Eeport.     If  thev  are  not 
he  Untied  states  is  in  a  position,  by  producing 
the  Eeport,  to  prove  that  they  are  not  eontainel 
u  It.     The  British  Commissioners  do  not  voneh 
for  the  aecuracy  of  the  "actual  figures"  quoted. 
They  say  expressly  in  this  case  that  Mr.  Elliott- 
Pa..  433.  "doea  not  explain  in  wLat  way  .hi.  n-onerieal  estimate 
was  amved  at.  p-imMce 

But  they  fail  to  see  any  evidence  in  Mr.  Elliott's 
a  tempt  to  put  the  circumstances  of  the  decrease 
of  male  seals  in  figtu-es,  to  do  otherwise  than 
Illustrate  these  circumstances  to  the  best  of  his 
abiLty.  ° 

In  the  second  paragraph  on  this  pase  of  the 
Ignited  States'  Countei-Case,  a  remark^made  as 
subsidiary  to  others  included  under  paragraph  ii 
of  the  Eeport  of  the  British  CommLssfoners  is 
ehosen  tor  attack.  This  remark  is  brought  into 
special  prominence  for  the  purpose  of  attempted 
rebuttal,  m  the  foUowing  terms :— 

"  The  second  mode  by  which  they  endeavour  to  show  a 
decrease  m  the  seal  herd  prior  ,0  1880  is  bv  pomtin.  ,0 
an  alleged  recognition  thereof  on  the  part  of  "the  lesse^  in 
the  reduction  n,ade  by  them  of  then-  catch  hi  1875  an^  to 
an  alleged  lowering  of  the  standard  of  weights  o;  sW" 

rioS'ii°e"r       .    '^''!  '''?'"^"  "^•'"i«=  ^y  the  Commissioners  as 
para.  i,.         '        »  reduced   number  of   skins  taken  iu    1^73  j. 

denied  by  the  United  States.     In  thus  denvin.^ 

they   cite    the    British    Commissioners'  Export 
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(p.  132),  where  a  Table  is  given  showing   the        Page  76. 
total  killinc?  in  each  year  on  the  Pribvloff  Islands. 
But  on  referring  to  this  Table,  it  is  found  that 
the  number  killed  in  1875  was,  as  stated  by  the 
Commissioners,  less  than  that  in  1872,  1873,  and 

1874  (over  6,000  less  than  in  the  last-mentioned 
year). 

Reference  is  further  made  in  this  connection  to 
vol.  ii  of  the  Appendix  to  the  United  States' 
Case,  in  contravention  of  the  British  Commis- 
sioners' statement,  but  the  Tables  there  found 
(pp.  558-585)  are  those  of  salted  seal-skins  sold 
in  London.  Such  sales  do  not  correspond  with 
the  actual  number  of  seals  taken  on  the  islands 
in  the  same  year,  as  skins  have  often  been  held 
over  from  one  vear  to  the  next  in  London :  and 
a  part  of  the  skins  taken  in  the  autumn  have 
almost  invariably  been  held  over  till  the  next 
year  in  the  Pribyloff  Islands  themselves. 

The  third  reference  given  in  support  of  the 
denial  of  this  particular  statement  of  the  Com- 
missioners, is  to  a  Table  on  p.  427  of  the  United 
States'  Counter-Case.  It  must  be  explained  that 
the  statistics  of  killino-s  on  the  Pribvloff  Islands 
to  which  the  Commissioners  were  able  to  refer, 
were  those  which  had  been  published  by  the 
United  States.  Therefore,  when,  as  in  this 
instance,  the  United  States  now  produce  new 
and  more  detailed  figures,  alleged  to  have  been 
on  file  in  the  Treasury  Department,  no  proof  of 
unfairness  or  inaccuracy  can  justly  be  urged  as  Senate,  51st  Cong., 
against  the  Commissioners.  Thus,  in  the  Tables  '^^^  f^^'y_  ^^^;  ^^'^ 
of  killings  heretofore  accessible,  it  was  impos- 
sible to  apportion  the  number  of  "  pups  "  killed 
for  food  in  each  particular  year,  for  only  the 
grand  total  for  a  number  of  years  was  given. 
But  accepting  the  new  Table  here  printed  and 
referred  to  by  the  United  States,  the  killing  in 

1875  is   even  there   shown   to   have  been  more 
than  4,000  less  than  in  1874.     A  reference  to 

the  diagram  given  in  the  Commissioners'  Report  oiaoram  V. 
will  show  graphically  the  character  of  the  change 
referred  to  by  them  as  occurring  in  1875. 

On  this  page  of  the  Counter-Case,  the  United  Page  77. 
States  deny  that  any  lowering  of  the  standard 
weight  of  skins  taken  on  the  islands  occurred  till 
1886,  contrary  to  statements  made  in  the  British 
Commissioners'  Report  (para.  694,  &c.),  but  in 
so  doiii":  the  United  States  isjnore  the  absolute  evi-  British  Commis- 
dence  to  this  effect  by  one  of  their  own  principal  pa°a!^696.^^°'  ' 
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Page  77.  witnesses  (H.  H.  McTntyre),  wliich  carries  the 
lowering  of  weight  back  to  18S3.  It  is,  how- 
ever, admitted  that  a  lowering  of  standard 
weights  occurred  in  18SG.  It  is  stated  in  the 
Case  of  the  United  States  that  a  decrease  became 
perceptible  on  the  islands  in  3884-85.  The 
lowering  of  standards  is  referred  to  by  the  Com- 
missioners merely  as  an  index  of  the  decrease 
on  the  islands,  and  the  date  of  such  lowering  now 
fixed  by  the  United  States  does  not  agree  witli 
that  of  admitted  decrease  as  stated  in  the  United 
States'  Case. 

Reference  is  next  made  by  the  United  States 
tl  AV^endTx '1?      *^  ^  ^^^  Table  by  Mr.  Heilbronner,  alleged  to 

-P^*'-  show  the  Aveights  and  prices  of  skins  from  the 

Pribyloff  Islands  from  1874  to  1S89  (both  inclu- 
sive). The  prices  given  in  this  Table  have  no 
bearing  on  the  present  question,  as  these  depend 
on  many  other  circumstances  besides  the  weight, 
quality,  or  size  of  skins  offered  for  sale. 

Prom  the  Table  printed,  the  "twelve  addi- 
tional columns  showing  percentages  "  have  been 
*'  omitted  for  the  sake  of  brevity."  Owing  to 
this  fact,  the  Table  affords  only  a  basis  of  com- 
putation, not  any  distinct  evidence  as  to  the 
conditions  from  year  to  year. 

Purther,  as  already  stated,  the  weights  of 
skins  taken  are  referred  to  by  the  British  Com- 
missioners only  as  a  rough  index  of  the  sizes 
and  ages  of  the  seals  killed.  No  information 
is  afforded  as  to  the  manner  in  which  these 
weights  have  been  determined  in  the  Table 
now  presented  by  the  United  States,  nor  as  to 
whether  they  are  those  of  skins  as  taken  on  the 
islands,  or  those  of  salted  skins  as  sold.  It  would, 
however,  appear  from  the  classification  by  sizes 
adopted  in  the  Table,  that  the  latter  are  meant, 
as  no  such  classification  by  sizes  is  made  on  the 
islands.  The  weights  of  skins  spoken  of  by  the 
British  Commissioners  are,  on  the  contrary,  those 
taken    or   estimated   on   the    Pribyloff    Islands. 

British  Counter-       Mcssrs.  Lampson  state  that  the  weights  of  salted 

volh,  p^^^ei!'''  s^i^s  are  greater  than  those  of  skins  in  the  raw 
state ;  so  that  if  the  weights  given  in  Mr.  Heil- 
bronner's  Table  are  those  of  salted  skins,  they  do 
not  compare  in  any  satisfactory  way  with  the 
weights  referred  to  by  the  British  Commissioners. 
Portunately,  however,  we  are  relieved  from  the 
ambiguities  incident  to  the  statement  above  mad3, 
by  the  facts  disclosed  in  the  detailed  Table  and 

Ihid.,  p.  255.  analysis  of  skins  sold,  contained  in  the  Appendix 
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to  the  British  Counter-Case.  Every  skin  there  Page  77. 
included  has  been  measured  with  accuracy,  and 
the  Table  includes  practically  every  seal  killed 
for  market  on  the  Pribyloff  Islands  from  1873 
to  1892  (both  inclusive).  The  subsidiary  ques- 
tion of  Tveight,  and  the  doubt  as  to  place  of 
weighing  and  character  of  skin  when  weighed, 
may,  therefore,  be  dismissed.  The  almost  con- 
tinuous decrease  in  sizes  is  the  main  point  in  See  British  Counter- 

, .  Case,  p.  257. 

question. 

Still  further,  in  the  statement  made  on  the  United  States* 
part  of  the  United  States,  the  average  weight  of  „  77/  '  * 
skins  is  taken.  This  is  little  clue  to  the  nature 
of  the  killing  generally,  for  whereas  in  the  earlier 
years  a  sufficient  number  of  skins  of  medium 
weight  (which  are  those  of  greatest  value)  may 
have  been  availabb,  in  later  years  the  average 
may  (lacking  these)  have  been  made  up  of  extra 
large  and  extra  small  skins. 

The  denial  of  the  United  States  as  to  the 
reduction  in  standard  weights  of  skins  is  there- 
fore shown  to  rest  on  unsound  and  incorrect 
evidences.  More  than  this,  it  is  wholly  disproved 
by  the  disclosures  of  the  detailed  Tables  last 
referred  to. 

Mr.  Webster's  evidence,  with  other  evidence,  is 
quoted  by  the  British  Commissioners  (para.  677) 
in  support  of  the  statements  of  natives  de- 
tailed in  a  preceding  paragraph,  respecting  the 
decreasing  number  of  seals  taken  at  North-east 
Point.  An  attempt  is  made  on  the  part  of  the 
United  States  to  traverse  Webster's  evidence 
alone.  But  on  referring  to  the  paragraph  of 
the  Commissioners'  Beport  here  cited,  it  will  be 
found  that  the  statement  made  in  the  Counter- 
Case  of  the  United  States  is  erroneous.  Both 
Mr.  Webster  and  Mr.  Powler  are  quoted  as 
authorities  for  the  figures  given  by  the  British 
Commissioners.  Purther,  on  referring  to  the 
Table  specially  compiled  to  rebut  this  evidence, 
and  printed  in  the  Appendix  to  the  United  States' 
Counter-Case,  it  will  be  found  that  both  these 
gentlemen  are  fully  justified  in  the  statements 
made  by  them  to  the  Commissioners.  It  is  to  be 
presumed  that  both  spoke  from  memory,  and  not 
by  the  book,  and  precision  to  units  is  therefore  not 
to  be  looked  for.  Webster  said  that  in  1874  and 
1875, 35,000  to  36,000  skins  Avere  taken  each  year 
at  North-east  Point.  The  Table  shows  in  these 
two  years  respectively  34,526  and  35,113  skins. 
Fowler  said  that  29,000  and  18,000  skins  were 
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Page  78. 


5 1st  Cong-.,  2n(l 
Sess.,  Senate  Ex. 
Doc.  No.  49. 


Page  77.        taken  at  North-east  Point  in  1879  and  several 
succeeding    years.      The    Table    slio^vs :    1879 
29,174;     1880,    25,862;     1881,    17,952;    1882 
23,303  skins. 

The    Commissioners  further    give    the   skins 
taken  in  1889  and  1890  as  15,076*  and  5,007 
respectively,    classing   these   as   official  figures. 
A   printer's  error   has   placed   two  asterisks  (*) 
m    the    text    of    this    page    of     the    Commis- 
sioners' Peport,  and  has  omitted  the  reference 
at  the  foot  of  the  page  to  which  one  of  them 
should  apply.     A  brief  examination  would  have 
shewn  that  the  figures  referred  to  were  those 
in  Mr.   Goff's  official  Report   on   the   Pribyloff 
Islands   for   1890.      The  figures   given  by 'the 
Commissioners  are  identical  with  those  of  the 
Peport  in  question.     On  examining  the  figures 
it  will,  however,  be  found  that  an  error  in  ad- 
dition  has  been  made  in  the  Congressional  docu- 
ment  referred   to;    the   total   number   of  skins 
derived  from  Xorth-east   Point  in  1890  should 
read  6,592,   instead  of   5,007.     This    difference 
has,  however,  no  bearing  on  the  subject  under 
discussion. 
Pages  78,  79.        In  respect  to  the  question  of  the  driving  of 
seals  in  1879  from  the  vicinity  of  rookeries  pre- 
viously reserved  and  exempted  from  driving.— 
Statements    made    on    tliis    subject   (and   with 
special    reference    to    Zapadnie    and    Polavina 
rookeries)  by  the  Commissioners  are  denied  by 
the  United  States.     In  making  these  statements 
(though  confirmation  was   obtained  from  otlier 
sources),  reliance  was  evidently  placed  upon  the 
official  Reports  of  Mr.  H.  W.  Elliott.     In  his 
Report  bearing  date  1880,  Mr.  Elliott,  speaking 
of  Zapadnie  rookery  and  the  hauling-grounds  in 
its  vicinity,  says  : — 


Op.  Cit.,  p.  55. 


"The  '  holhischickie/  that  sport  here  on  the  parade 
plateau,  and,  indeed,  over  all  of  the  western  extent  of  the 
English  Bay  hauling-grounds,  have  never  been  visited  hy  the 
natives  for  the  jpurposc  of  selecting  killing  drives  since  1872, 
inasmuch  as  more  seals  than  zverc  wanted  have  alvxnjs  been 
proenrcd  from  Zoltoi,  Lukannon,  and  Lower  Tolstoi  imnts, 
which  are  all  very  close  to  the  village." 


*  In  a  Table  printed  in  the  Appendix  to  the  Uuitcu  States' 
Counter-Case  (p.  422),  the  number  of  seals  killed  here  in  1889  h 
given  as  28,794,  The  difference  between  this  statement  and  the 
official  statement  quoted  by  the  British  Comraissioners  is  not 
explained. 
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Respecting    Polavina    lie    says  in  the    same    Pages  78,  19. 
Keport : — 

"  For  the  reason  cited  in  a  similar  example  at  Zapadnie,   Op.  Cit.,  p.  56. 

no  '  holluschickie'  have  been  driven  from  tliis  point  since 
1872,  though  it  is  one  of  the  easiest  worked.  It  was  in 
the  Eussian  times  a  pet  sealing-ground  with  them." 

Mr.  Elliott  investigated  the  circumstances  in  British  Case, 
1872-74,   and    revisited    the    islands    in    1876.  Par^ni^' 
When  he  again  revisited  the  islands  in  1890,  he  ^^^^"^^Jjgg*^ '^,f 
states   that   he   found    that    driving    had    been  pp.  57.59. 
extended   to   Zapadnie    and    Polavina   rookeries 
in  1879,  as  quoted  by  the  British  Commissioners. 

During  all  his  stays  upon  and  visits  to  the  Priby- 
loff  Islands,  Mr.  Elliott  was  specially  engaged  in 
an  official  capacity  in  investigating  the  conditions 
of  seal  life  there  for  the  United  States.  The 
Commissioners  were  thus  fully  justified  in  as- 
suming that  the  statements  made  by  him  in 
official  Heports  were  correct. 

But  the  United  States  have,  in  the  Appendix  Appendix,  vol.  ii, 
to  their  Case,  published,  for  the  first  time,  certain  ^eV-WV^^* 
Tables  by  Mr.  Max  Heilbronner,  Secretary  of  the 
Alaska  Commercial  Company,  relating  to  the 
killing  in  each  year  from  the  various  rookeries. 
These  are  now  referred  to  as  contradicting  the 
statements  quoted  by  the  Commissioners.  It 
may  be  that  the  Secretary  of  the  Comjoany  has 
possessed  fuller  information  in  this  case  than  the 
Government  officials,  but  it  is  significant  that 
the  official  annual  Reports  of  the  Government 
are  not  here  referred  to.  In  these  Tables  Polavina 
is  designated  *' Half-way  Point,"  and  Zapadnie 
appears  to  be  included  under  the  general  designa- 
tion of  "South-west  Bay."  As  the  numbers  are 
not  in  all  cases  given  separately  for  these  two 
places,  it  is  absolutely  impossible  to  make  a  state- 
ment from  the  Tables  of  the  actual  number  of  seals 
taken  in  each  in  every  year,  but  the  number  of 
recorded  "  drives"  may  be  taken  as  an  index  of  United  States' 
the  increasing  extent  of  driving  from  these  places  ^oui,pp.^i"7-i27. 
in  later  vears.  The  number  of  drives  as  now 
stated  by  the  United  States  is  as  foUows  : — 
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Pages  78,  79. 

South-west  Bay 

Half-wav  Point 

Year 

(includin2; 
Zapadnie). 

(Pol 

ivina). 

1871 

•  • 

•   • 

4 

I                                     1 
1 

0                             t 

0 

1 

1872 

•  • 

•  • 

■    • 

1 

1873 

•  • 

•  • 

•  • 

3 

1874 

«  • 

•  • 

•  • 

6 

1875 

•  • 

•  • 

•  • 

7 

1876 

•  • 

•  • 

•   • 

8 

1 

1877 

•  • 

•  • 

•    • 

6 

3 

3                                  i 

3 

4 

4 

1878 

•  • 

•  • 

•    * 

6 

1879 
1880 
1881 

•  • 

•  • 

•  • 

•  • 

•  • 

•  • 

•  * 

•  • 

•  a 

7 
5 
5 

1882 

•  • 

•  » 

•  • 

10 

5 
5 

9 
8 

1883 

t  • 

•  • 

•    • 

9 

1884 
1885 

•  • 

•  • 

•  • 

•  • 

•  • 

9 
6 

1886 

•  • 

•  • 

•   • 

12 

9 
6 
8 
7 

1887 

•  • 

•  • 

•    • 

8 

1888 

•  • 

•  • 

•   t 

8 

1889 

•  • 

«  • 

•  • 

8 

United  States' 
Case,  Appendix, 
vol.  ii,  p.  50- 


The  substantial  accuracy  of  the  remarks  made 
bv  the  British  Commissioners  as  to  the  increased 
area  of  driving  in  later  years,  irrespective  of 
Mr.  Elliott's  very  definite  statements  on  the 
subject,  is  further  shown  by  the  evidence  of 
Mr.  H.  H.  Mclntyre,  appended  to  the  United 
States'  Case,  though  this  evidence  is  intended 
for  another  purpose,  i.e.,  to  explain  away  the 
allesed  deficiency  in  number  of  kiUable  seals 
T^-hich  occurred  in  1879.     ^h.  Mclntyre  says  :— 

"  In  order  that  the  selection  should  be  made  from  as 
lai-e  a  number  as  possible,  and  to  satisfy  the  requirements 
of  the  Treasury  Asents  m  charge,  who  demanded  that  all 
the  rookeries  be  worked  in  regular  rotation,  ux  commenced 
i,i  1879  or  1880  to  '  drive'  with  greater  frequency  pom  tU 

rrurrc  distant  ami  less  accessible  grounds With  this 

exception  there  was  no  change  m  the  manner  of  conductmg 
the  business  from  1870  to  1889.' 


United  States' 
Case,  .appendix, 
vol.  i,  ip.  407, 40S. 


Page  79. 


Professor  Allen  also  says  :— 


"Durin-  the  last  two  or  three  years,  however,  and  in 
consequen^ce  of  the  dechne  from  the  former  .status  of  the 
herd  it  has  been  necessaiy  to  lower  the  age  of  seals 
selected  for  killing,  and  also  to  redi'ive  portions  of  the 
herd.-' 

The  Counter-Case  of  the  United  States  next 
states  that  "  the  question  of  over-driving  and 
redriving  has  already  been  fully  treated  of  in  the 
Case  of  the  United  States."  It  is  here  passed 
over  practicallv  without  remark,  except  that,  "  tf 
any   occurred/ ^    was    directly  due   to  pelagic 
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sealing.  This  admission  confirms  the  statement 
of  the  British  Commissioners,  to  the  effect  that 
the  "  quota  "  to  he  taken  on  the  Prihyloff  Islands 
had  hecome  practically  fixed,  and  that  no  regard 
to  seal  life  was  had  in  endeavouring  to  fill  the 
"  quota." 

If  any  rights  exist  to  seal  on  the  high  seas,  it 
is  ahsurd  to  charge  the  pelagic  sealers  with  the 
results  of  the  over-dri^dng  practised  to  secure 
a  "  quota "  on  the  islands.  Even  if  no  such 
right  exists,  it  shows  an  entire  ahsence  of  proper 
care,  to  have  permitted  damaging  practices  on 
the  islands  in  the  endeavour  to  secure  a  "quota," 
before  the  question  of  rights  and  protection  had 
in  any  way  been  settled. 


Pa^e  79. 


"  Pelagic  Sealing." 


Ifc  appears  to  be  assumed  by  the  United  States,  'p^i^Q  80 
in  dealing  with  pelagic  sealing,  that  the  state- 
ment that  killing  at  sea  is  "indiscriminate" — 
i.e.,  that  it  includes  both  sexes — ^is  suificient  in 
itself  to  condemn  such  sealing.  The  supposi- 
tion that  large  numbers  of  males  alone  might 
be  killed  without  any  prejudicial  effect  on  seal 
life,  and  which  arose  during  the  Eussian  regime.  United  States' 
appears  to  have  still  a  very  firm  hold ;  while  ^^^^'  P-  ^^l. 
the  principles  of  "  natural  selection  "  which  have 
come  to  be  recognized  during  the  past  twenty 
or  thirty  years,  with  other  scientific  facts  alluded 
to  in  the  Report  of  the  British  Commissioners 
and  in  the  Counter-Case  of  Her  Britannic  Majesty, 
appear  to  be  disregarded  in  the  Counter-Case  of 
the  United  States.  Further,  the  commonly  recog- 
nized fact  that,  even  in  the  case  of  domestic  animals, 
as  well  as  in  that  of  wild  animals  artificially 
preserved,  large  numbers  of  females  are  usually 
and  necessarily  killed,  is  ignored. 

Care  is  further  taken,  in  this  first  paragraph, 
to  endeavour  to  prejudice  the  Court  by  charac- 
terizing the  evidence  quoted  by  the  British 
Commissioners  as  "  interested."  It  will  be 
observed,  however,  that  the  British  Commissioners 
have  fully  recognized  and  allowed  for  any  motives 
of  self-interest  which  may  have  affected  the 
evidence  obtained,  and  that  in  their  endeavour  to  British  Commis 
present  the  facts,  they  have  not  assumed  as  in-  ''°""'''  ^^'P°''' 
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dubitably  correct   all  the   statements  made  to 
them. 


paras.  627,  634. 


' 
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Page  80.  It  is  next  stated  in  the  United  States'  Counter- 

Case  that  the   "three  propositions,"  forming  the 
"apology"    of    the    British    Commissioners   for 
pelagic  sealing,  will   he   treated   "in  the  order 
of  their  importance  as  recognized  in  the  Ileport." 
No  apology  is  offered  or  required  for  killing 
animals  at  large  upon  the  ocean,  in  the  ahsence 
of    International   Agreements   prohil)iting    such 
killing.     As  to  the  order  followed  in  the  United 
States'  Counter-Case,  it  appears  to  be  based  on 
that  referred  to  in  paragraph  77  of  the  British 
Commissioners'  Ileport,  where,  however,  two  pro- 
positions, not  three,  are  formulated,  and  these  two 
are  there  stated  to  he  the  principal  allegations 
of  those  opposed  to  pelagic  sealing,  not  to  repre- 
sent the  order  of  importance  in  fact.     The  actual 
order  and  wording  of  the  headings  found  in  the 
Page  97  et  seq.        British  Commissioners'  Beport  under  the  chapter 
on  pelagic  sealing  is  as  follows  : — 

((/.)  Origin  and  Development. 
(6.)  Methods. 

(c.)  Proportion  of  Seals  lost. 
(d.)  Composition  of  Catch, 
(e.)  Puture  of  the  Industry. 


Pasfe  81. 
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The  first  subject  selected  for  attempted  rebuttal 
is  thus  expressed  in  the  Counter-Case  of  the 
United  States : — 

«'  1.  That  the  percentage  of  female  seals  in  the 
pelagic  catch  is  not  large." 

In  the  opening  paragraph  below  this  heading, 
is  found  one  of  numerous  instances  of  insinua- 
tions as  to  motive  on  the  part  of  the  British 
Commissioners  for  which  there  is,  in  fact,  no 
justification.  Part  of  the  evidence  printed  by 
the  British  Commissioners  is  characterized  as— 

"  so-called  '  evidence;  aUeged  to  have  been  obtained  from 
Indian  hunters,  ....  and  in  which  there  is  a  careful 
avoidance  of  names  of  informants." 

But  on  the  next  page,  the  statement  by  the 
same  Commissioners  respecting  the  possible 
existence  of  self-interest  in  some  of  the  witnesses 
examined  by  them,  is  endeavoured  to  be  employed 
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as  a  means  of  minimizing  the  importance  of  that      Page  81. 
part  of  the  evidence. 

It  is  scarcely  necessary  to  state  that  tlie  British 
Commissioners  did  not  consider  it  their  mission 
to  procure  sworn  evidence  on  all  subjects  in- 
vestigated by  them.  Their  mission  was  purely 
scientific  and  practical,  and  on  refemng  to 
the  first  part  of  their  Report,  it  will  be  found  British  Commis. 
that  they  fully  recognized  this  fact.  They  para!'^23.  *^''"'^' 
write : — 

"  It  may  be  observed  further,  that  in  obtaining  evidence 
from  persons  of  experience  or  knowledge  of  the  subject, 
we  adopted,  in  general,  the  informal  plan  of  free  interviews 
and  independent  conversation.  In  this  way  we  acquired 
very  distinct  and  trustworthy  knowledge  of  their  opinions 
and  experiences." 

In  so  doing,  they  followed  the  same  plan  with 
that  adopted  by  their  colleagues  from  the  United 
States,  who  similarly  write  : — 

"Although  the  testimony  gathered  by  us  on  this  and   United  Slates' 
other  points  was  not  given  under  oath,  its  value,  in  our  Case,  pp.  334,  335. 

judgment,  is  not  in  the  least  lessened  by  that  fact 

In  short,  the  investigation  was  conducted  precisely  as  it 
would  have  been  had  the  question  been  one  of  scientific 
rather  than  diplomatic  importance." 


The  only  difference  which  must  be  noted 
between  the  procedure  of  the  British  and  United 
States'  Commissioners,  is  that  indicated  in  the 
last- quoted  remark,  i.e.,  that  the  United  States' 
Commissioners  appear  to  have  regarded  the  ques- 
tions examined  by  them  rather  as  of  diplomatic 
than  as  of  scientific  importance,  though  adopting 
a  scientific  method  of  investigation. 

There  can  be  no  doubt  that  in  both  cases, 
if  further  particulars  respecting  the  evidence 
collected  should  be  required,  these  can  be 
supplied  by  reference  to  the  notes  of  interviews, 
&c.,  held  by  the  respective  Commissioners  at  the 
time ;  and  it  is  submitted  that  statements  made  in 
good  faith,  and  respecting  matters  of  fact  or 
evidence,  should  be  accepted  as  true  to  the  best 
of  the  knowledge  and  belief  of  the  Commissioners 
specially  appointed  to  investigate  the  subject, 
whether  those  of  Great  Britain  or  those  of  the 
United  States. 

It  is  perhaps  unnecessary  again  to  draw 
attention  to  the  manner  in  which  a  few  words, 
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Pao:e  SI. 


n 


British  Commis- 
sioners" Report, 
para.  634. 


Unired  States' 
Counter-Case, 
p.  81. 


separated  from  tlicir  context  and  incoq^orated  in 
a  new  sentence,  may  be  made  to  convey  a  false 
impression ;  but  another  instance  of  this  occm-s 
in  the  particular  page  of  the  United  States' 
Counter- Case  here  dealt  with.  The  British 
Commissioners  wi'ite : — 

"  And  whde  it  is  not  maintained  that  the  evidence  of  siich 
practical  sealei-s  is  entirely  untinctured  by  motives  of 
personal  interest,  it  must  be  evddent  that  th^  men  know 
more  on  the  subject  than  any  others." 

This  statement  is  employed  in  the  following 
manner  in  the  Counter-Case  of  the  United 
States : — 

"The  second  class  of  testimony  presented  to  mdain  the 
position  of  the  Eepoi-t  is  obtained  from  sworn  statements  of 
Canadian  sealers,  which  the  Commissioners  admit  are  not 
'  entirely  untinctured  by  motives  of  personal  interest' " 

On  the  next  page  we  find  the  evidence  cited 
by  the  British  Commissioners  further  charac- 
terized as  admittedly  untrustworthy. 

Eefening  to  the  proportion  of  females  taken  in 
the  pelagic  catch,  and  eridence  on  this  pomt  pre- 
sented by  the  British  Commissioners,  objection  is 
made  ou  the  part  of  the  United  States  that  this 
evidence  varies  greatly  in  different  cases.  The 
British  Commissioners,  however,  particularly  note 
this  very  point,  wi-itinff  : — 


"  It  is  only  natural,  and  is  entirely  in  accord  with  what 
might  be  expected,  that  the  proportions  of  seals  by  sexes 


British  Commis- 
sioners' Report, 

para.  634.  -     -  . 

See  also  para.  648.    ^^^  ^?^s   should  be  found    to    differ   very   considerably 

in  different  instances,  even  in  a  single  year,  in  confor- 
mity with  the  dates  or  places  in  which  the  greater  pro- 
portion of  any  particular  catch  was  secured,  and  the  kind 
of  seals  in  each  case  fallen  in  ydxh!  '* 


And  add  : — 

"  The  very  fact  that  these  statements,  tliongh  taken  at 
different  times,  and  while  varying  considerably  from  the 
point  of  view  of  numerical  propoitions,  tally  very  well  in 
the  main,  one  with  another,  is  an  inherent  proof  of  their 

credibility.'- 


Pages  81,  82. 


The  en.suing  argoment,  directed  against  this 
evidence,  and  in  which  it  is  endeavoured  to  con- 
trast it  with  the  statement  that  the  methods  and 
practices  on  the  Pribyloff  Islands  have  resulted  m 
the  existence  of  a  large  surplus  of  females,  is  based 
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on  various  assumptions,  and  is  difficult  to  follow,  Pages  81,  82. 
as  these  assumptions  are  not  set  out.  The  most 
important  of  them,  however,  appears  to  be ; — that 
the  proportion  between  males  and  females  in  the 
catch  of  any  vessel  should  represent  the  average 
proportion  of  males  and  females  existing  every- 
where, or  at  the  least  that  a  mean  of  the  catches 
should  represent  such  average.  The  explanations 
given  in  the  British  Commissioners'  Report  (some 
of  which  have  just  been  quoted),  are,  however, 
sufficient  to  show  that  the  first  is  not  a  reasonable 
hypothesis  ;  while,  as  to  the  second,  it  is  quite 
conceivable  that  pelagic  sealing  might,  as  a  whole, 
be  carried  on  at  such  times  or  in  such  places  as 
to  include  a  relatively  very  gi'eat  proportion  of 
my  particular  nge  or  sex  of  seals. 

The  further  statement  made  by  the  British  Page  82. 
Commissioners,  to  the  effect  that  an  abnormal 
aliundance  of  females  obtains  at  the  present  time, 
is  characterized  as  not  substantiated  by  facts 
advanced  bv  the  Commissioners.  The  facts  relied 
upon  are,  it  is  true,  not  recapitulated  in  this  par- 
ticular part  of  the  Report,  but  in  Chapter  IV 
(p.  114  et  seg.)  ample  details  on  this  subject  will 
be  found. 

But  this  is  still  more  clearly  shown  by  a  com- 
parison of  the  possible  number  of  skins  of  bearing 
females  contained  in  the  whole  North-west  catch 
for  twenty  years,  as  included  in  the  British 
Counter-Case.  This  jjossible  proportion  is  much  British  Counter- 
lower  than  that  given  in  the  statements  of  sealers  ^^^1'^;^^^'  ^"*^ 
quoted  by  the  British  Commissioners,  which 
statements  refer  to  the  past  few  years  only. 

In  addition,  in  the  Counter-Case  presented  by  ibid.,  p.  251  et  seq. 
the  British  Government,  notice  is  taken  of  the 
great  number  of  barren  females  now  found  at 
sea,  a  fact  directly  bearing  out  the  evidence  of 
other  kinds  already  obtained  on  this  subject. 

As  to  the  nature  of  the  "  proof  "  offered  in  the    Pages  82,  83. 
Case  of  the  United  States  respecting  the  number 
of  female  skins  contained  in  the  pelagic  catch,  British  Counter- 
remarks  have  already  been  made  in  the  British  ^-'^'"'  P-  19«^<*^7- 
Counter-Case  such  as  to  show  that  this  is  entirely 
inconclusive  and  untrustworthy. 

To  corroborate  the  assertions  made  in  the 
Case  of  the  United  States,  Captain  Hooper, 
M.  Malonavonski,  Mr.  Grebnitsky,  and  Messrs. 
C.    W.    Martin    and    Sons     are     now    further 

adduced. 

f  he  United  States'  revenue-cutter  "  Corwin," 
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Pages  82,  83.  Cai)tain  Hooper,  Avas  occupied  for  twenty-six  days 
iu  liiuiting  seals  during  the  summer  of  1892. 
The  Avhole  number  of  seals  killed,  lioweTer, 
appears  to  have  been  forty-one,  a  result  so 
small  as  to  evidence  either  inexperienced  or 
incompetent  hunters.  Of  this  number,  twenty- 
nine  are  stated  to  have  been  females,  a  propor- 
tion wliicli  does  not  differ  very  largely  from  that 
given  by  several  of  the  pelagic  sealers,  but  which 
upon  so  small  a  total  number  means  little  as 
compared  with,  the  experience  embodied  in  their 
statements. 
United  States'  It  will  further  be  observed,  on  turning  to  the 

Counter-Case  rp  ^^^^  prepared  by  Captain  Hooper,  that  nearly 

Appendix,  p.  21 /.  J-      ^  ^  i.  j-  i       •       i 

half  (nineteen)  of  the  seals  taken  were  obtained 
within  20  miles  of  the  Pribyloff  Islands,  and  that 
no  data  are  given  as  to  the  time  occupied  in 
the  capture  of  seals  at  different  distances  from 
the  islands,  such  as  to  show  what  the  respective 
proportions  of  males  and  females  might  have 
been  in  the  case  of  commercial  sealing.  Xeither 
is  anv  statement  made  to  the  eifect  that  seals 
were  taken  impartially,  as  met  with. 
Pao-e  83  ^^'  ^J^alonavonski  is  next  quoted  as  affirming 

tliat  over  90  per  cent,  of  2,700  skins  taken  from 
vessels  seized  in  the  vicinity  of  the  Commander 
Islands  were  those  of  females.  His  evidence  on 
this  subject  will,  however,  be  found  to  be  of  the 
most  indefinite  character. 
Ibid.,  p.  S74.  ^^1'-  Grebnitsky  is   next   quoted   as   affirming 

that  96  per  cent,  of  the  seals  taken  at  sea  are 
females  !  This  gentleman  has  had  long  experience 
as  Superintendent  of  the  Commander  Islands, 
and  anv  statement  made  bv  liiui  must  be  i*e- 
ceived  with  respect,  but  we  may  be  pardoned  for 
doubting  such  a  statement  as  that  here  attributed 
to  him,  particularly  as  it  is  unsupported  by  any 
details  of  fact,  and  is  entirely  in  opposition  to 
other  e^ddence. 
Respecting  whose  Mcssrs.  C.  TT.  Martin  and  Sons  are  next  re- 
connection  with  the  fgj.j.pfi  ^o  respecting  the   sex  of  a  lot  of    1,02S 

^ealincr  industry,  ,    ,  ,  ,       i  i  j.   i 

see  British  Counter-  skms  supposed  by  them  to  have  been  taken  at 
Case,  Appendix,  ^^^   received  from   Petropaulovski.      It   is 

vol.  1!,  p.  i:3d  ;  and  '  i  •  •       i 

United  States'         stated  that  these  were  part  of  the  2,700  skms  seized 
Case,  p.  2G.  ^^,  Paissian  crnizers  on  the  Asiatic  side  of  the 

British  Counter-       p^^i^^,  and  u])on  which  Messrs.  Malonavonski  and 

Case,  p.  cvb.  '  ^ 

Grebnitsky  based  their  statements.  Messi-s. 
Marthi  and  Sons,  however,  give  the  percentage 
of  females  at  83-76 ;  of  males,  1'6G ;  and  doubtful, 
14-58,  though  M.  Malonavonski  had  a^rmed  that 
[311]  Q  '-^ 


no : 


an  expert  found  no   difficulty  in  separating  the        Page  83. 
male  and  female   skins   in  the   original  lot  of 

2,700. 

Lastly,  certain  depositions  of  a  Mr.  Behlow  are 
referred  to  in  this  connection,  in  which  he  pro- 
fesses to  separate  male  and  female  skins  contained 
in  certain  relatively  small  catches  brought  to  San 
Prancisco  in  1892. 

It  will  subsequently  be  shown  that  the  state-  See  Appendix  II, 
ments  and  depositions  of  this  witness  are  wholly  P^^^' 
untrustworthy. 

Reviewing  the  evidence  brought  forward  on  Page  84. 
the  part  of  the  United  States  in  their  Counter- 
Case  on  the  subject  of  the  proportion  of  females 
in  the  pelagic  catch,  we  may,  at  the  least,  set 
the  statements  of  the  few  witnesses  cited,  against 
those  of  a  like  number  of  witnesses  representing  a 
similar  number  of  seals  among  the  numerous 
witnesses  cited  by  Great  Britain.  The  whole 
number  of  seals  spoken  of  by  Captain  Hooper 
is  too  small  to  enable  any  just  deduction  to  be 
arrived  at ;  while  the  other  witnesses  referred  to 
by  the  United  States  are,  without  exception,  in- 
terested in  the  industry  of  sealing  upon  the 
breeding-islands,  and,  therefore,  it  may  reasonably 
be  supposed,  likewise  interested  in  decrying  all 
sealino;  at  sea. 

It  has  already  been  stated  (p.  104)  that  the 
killing  of  females  per  se  is  not  admitted  to  be 
reprehensible,  while  the  complete  analysis  of  the 
skins  resulting  from  the  pelagic  catch  during  the 
past  twenty  years,  shows  conclusively  that  not 
over  38  per  cent,  of  these  could  by  any  possibility 
have  been  bearing  females.*  It  has  further  been 
stated  that  one  of  the  most  important  objects  of 
any  regulations  which  may  be  proposed  is  that 
of  eliminating  the  last-mentioned  element  from  British  Commis- 

■  1  1       .  ,1  sioners'  Report, 

the  pelagic  catch.  ^  ^  p^^^^  80 

Under  the  circumstances  mentioned,  it  can  be 
of  little  utility  to  pursue  in  detail  any  controversy 
respecting  the  composition  of  various  individual 
small  lots  of  skins  such  as  there  cited  on  the 
part  of  the  United  States,  even  if  the  sexes  in- 

*  At  p.  200  of  the  British  Counter-Case  this  figure  is  given  at 
50  per  cent.,  but  the  calculation  there  g  ven  'is  based  upon  the 
assumption  of  only  15  per  cent,  of  the  t;aicn  being  males,  and 
this  percentage  occurring  tmiformly  throug  iou  whole  bulk. 

As  a  matter  of  fact,  there  are  20  per  cen.  <he  catch  which 
are  too  large  to  be  the  skins  of  females.  Tlie  figure  above 
given  is  based  on  a  recalculation  admitting  this  correction. 


Ill 


-t'a-o-e  SI.        eluded  in  them  had  been  correctly  determined, 
and  the  subject  may  rightly  be  disiuissed  here. 


The  second  proposition  formulated  for  denial 
by  the  United  States  is  in  their  Counter-Case 
presented  as  follows  : — 


British  Commis- 
sioners' Report, 
paras.  138,  648. 


British  Commis- 
sioners' Report, 
j)aras.  6-15-647. 
British  Counter- 
Case,  Appendix, 
vol.  ii,  pp.  14-20. 


Page  85. 


British  Counter- 
Case,  pp.  198,251- 
257,  145. 


"2.  That  pelagic  sealing  in  Behrincj  Sea  is  not 
so  destructive  to  seal  life  as  pelagic  sealing  in  the 
North  Pacijic'' 

The  statement  here  attributed  by  the  United 
States'  to  the  British  Commmissioners  was  not, 
however,  made  by  them.  They  have  stated  that 
the  sirring  catch  was  more  destructive  than  any 
other  in  proportion  to  the  number  of  skms 
obtained ;  but  the  spring  catch  is  not  the  equiva- 
lent of  the  entire  catch  made  to  the  south  of 
Behriug  Sea,  which  embraces  much  of  the  sum- 
mer, and  lasts  till  about  the  end  of  June.  The 
statement  actually  made  by  the  British  Commis- 
sioners, as  employed  as  a  basis  of  argument  in 
the  United  States'  Case,  is  therefore  not  only 
inverted,  but  substantially  changed. 

The  circumstance  that  practically  no  gravid 
females  are  taken  by  pelagic  sealers  in  Behring 
Sea  is  characterized  as  an  "  assumption  "  of  the 
British  Commissioners,  though  it  rests  on  ample 
evidence. 

The  question  as  to  the  killing^of  females  in 
milk  in  Behring  Sea,  and  the  effect  of  this  upon 
pups  on  shore,  next  alluded  to  in  the  United 
States'  Counter. Case,  will  be  discussed]  in  con- 
nection with  the  more  detailed  treatment  of  this 
subject  found  in  following  pages  of  the  Counter- 
Case  of  the  United  States. 

The  argument  advanced  in  this  page  of  the 
United  States'  Counter-Case  against  the  cjeneral 
proposition  at  the  head  of  this  Chapter,  depends.'on 
a  series  of  assumptions,  to  discuss  which  is  unneces- 
sary, because  they  have  elsewhere  been  treated  at 
length.     The  fallacy  that  the  kilHng  of  females 
is  in  itself  reprehensible  appears  to  underHe  the 
statements,    but    it    is    in   addition    apparently 
assumed  that  all  females  met  with  at  sea  are  fertile, 
i.e.,  that  there  are  no  virgin  or  barren  females ; 
that  in  stating  the  period  of  gestation  of  the  fiu'- 
seal  as  nearly  twelve  months,  full  twelve  months 
is  meant ;  that,  for  instance,  eleven  months  would 


J 


112 


not  be  "  nearly  twelve  months,"  that  all  females 
are  covered  on  land,  and  that  a  female  just 
fertilized  may  be  described  as  a  "  gravid  female," 
the  injury  to  seal  life  being  equally  great  in  the 
killing  of  each  class. 

It  is  next  asserted  that  the  "  designed  implica- 
tion "  of  certain  statements  made  by  the  British 
Commissioners  is  to  show  that  "  very  few  nursing 
females  are   taken    by   pelagic   sealers,"    and   is 
based  on  "  pure  assumption,"  a  reference  being 
given  to  para.  649  of  their  E^eport.      But  in  the 
immediately^preceding  paragraphs  of  the  E/Cport, 
proof  has  been  adduced  to  this  effect,  and  further 
proof  is  brought   forward  and  discussed  in   the 
Counter- Case  of  Great  Britain  and  its  Appendices 
to  the  same  effect,  and  to  the  effect  that  such 
few  females  in  milk  as  may  be  killed  in  Behriug 
Sea  are  often  '•'  running  dry."     It  is  also  shown 
that  their   presence   at   sea   may   be  accounted 
for    by    various    causes    of     disturbance    upon 
the     breeding -islands,    in   most,    if    not    in   all 
cases.     The  evidence  of  Captain  Hooper,  referred 
to  in  this  connection  by  the  United  States  (on 
the  strength  of  the  forty-one  seals  killed  by  him), 
in  showing  that  a  considerable  proportion  of  seals 
in  milk  killed  were  200  miles  from  the  Pribyloft' 
Islands,  goes  far  to  prove  that  at  least  this  pro- 
portion of  such  seals  could  no  longer  have  had 
any  interest  in  or  regular  connection  with  those 
islands,  and  tends   to  substantiate   the  remarks 
made  by  the  British  Commissioners,  and  those  in 
the    Counter-Case    of    Great    Britain,    on    this 
subject. 

On  this  and  following  pages  of  the  United 
States'  Counter-Case  (to  p.  93),  an  extended 
notice  is  given  to  the  investigations  of  the 
British  Commissioners  on  the  subject  of  the 
mortality  of  young  seals  in  1891.  Care  is,  how- 
ever, first  taken  to  describe  these  examinations  as 
"cursory."  The  Commissioners  are  represented 
as  endeavouring  to  ''support  a  position,"  audit 
is  added  : — 

"  It  is  evident,  from  the  efforts  made  aiul  the  tlieories 
advanced  to  explain  this  mortality  that  the  Commissioners 
considered  the  presence  of  these  bodies  p)-imd  facie 
evidence  of  the  fact  they  endeavour  to  disprove." 


Page  85. 


British  Counter- 
Case,  pp.  218,  219. 

Ibid.,  Appendix, 


vol. 


II,  pp.  '22, 


United  States* 
Counter-Case, 
Appendix,  p.  217. 


British  Commis- 
sioners' Report, 
para.  314. 

British  Counter- 
Case,  pp.  -218,  2U'. 


Pasre  86. 


Introductory  remarks  of  the  above  character 
scarcely  lead  to  the  belief  that  any  impartial 
discussion  of  the  facts  noted  and  commented 
on   by  the  British   Commissioners   is   intended. 


]13 

Page  86.        Tliis  is  fully  borne  out  l)y  wlmt   follows.     It  is 
stated : — 

"  These  officials  [the  Commissioners]  have,  through 
some  strange  circumstance,  been  led  into  the  belief  that 
they  were  the  first  to  observe  this  mortality  among  the 
pups  on  the  rookeries,  from  which  belief  they  draw  the 
inference  that  '  the  death  of  so  many  young  seals  on  the 
islands  in  ISO!  was  wholly  exceptional  an<l  unpre- 
cedented.' " 

The  explanation  given  in  para.  3i6  of  the 
British  Commissioners'  Report  is  sufficient  to 
show  that,  in  so  far  as  they  could  ascertain  by 
inquiry  upon  the  islands  in  1891,  they  were  the 
first  to  observe  and  comment  on  the  mortality  in 
question,  But  if  further  evidcmce  be  required, 
it  will  be  found  that  Mr.  J.  Stanley-Brown 
savs : — 

United  States'  "By    the    time    the    British    Commissioners    arrived 

Case,  Appendix,       [28tli  Julv]  the  dead  pups  were  in  sufficient  abundance  to 
vol.  ii,  p.  19.  ^^^^^^^  ^.^;.j.  attention,  and  they  are,  I  beheve,  under  the 

impression  that  they  first  discovered  them." 

In  a  foregoing  part  of  the  same  paragraph, 
however,  :Mr.  Stanley-Brown  had  said  :— 

-In  the  latter 'part  of  July  1891  my  attention  was  called 
to  a  source  of  waste,  the  efficiency  M  of  which  was  most 
starthngly  illustrated." 

But  Mr.  Milton  Barnes,  special  employe  of  the 
United  States'   Treasury  on  St.  Paul  Island,  is 
(except  in  regard  to  date)  even  more  definite  on 
Ibid.,  p.  101.  this  point.    In  a  deposition  furnished  by  him,  and 

included  in  the  Appendix  to  the  United  States' 
Case,  he  says  : — 

"  One  dav,  during  the  latter  part  of  August  or  fore  part 
of  September  last  (exact  date  forgotten),  Colonel  Joseph 
Murrav,  one  of  the  Treasury  Agents,  and  myself,  m 
companv  ^vith  the  British  Commissioners,  Sii'  George 
Baden-PoweU  and  Dr.  Dawson,  by  boat  ^isited  one  of  the 
seal  rookeries  of  that  island,  known  as  Tolstoi  or  Enghsh 
Bay  On  arriving  there  our  attention  was  at  once 
attracted  bv  the  excessive  number  of  dead  seal  pups,  whose 
carcasses  lay  scattered  profusely  over  the  breeding-ground 
'  or  sand  beach  bordering  the  rookery  proper,  and  extendmg 
into  the  border  of  the  rookery  itself.  Tlie  strange  sight 
occasioned  much  surmise  at  the  time  as  to  the  prohaNe  cause 
of  it." 

Mr.  Barnes  then  states  that  some  days  after- 
wards  he   went   with   Mr.  Fowler   to   Polavina 
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rookery,  where  lie  found  similar  conditions  with        Page  86. 
respect  to  mortality  of  young  to  prevail.     He 
adds : — 

"  This  condition  of  the  rookeries  in  this  regard  was  for  United  States; 
some  time  a  common  topic  of  conversation  in  the  village  Ca-.  Appen^  a, 
by  •  11  parties,  including  the  more  intelligent  ones  among 
the  natives,"  &c. 

The  evidence  referred  to  on  this  page  of  the  Page  87. 
United  States'  Counter-Case  to  endeavour  to 
show  the  occurrence  of  an  annually  increasing 
number  of  dead  pups  since  1885,  has  already 
been  treated  in  the  Counter-Case  of  Great 
Britain,  p.  208  et  seq.,  and  has  been  there  shown 
to  be  wholly  inconclusive  in  that  respect,  and  to 
rest  on  erroneous  statements. 

The  extracts  above  given  are  alone  sufficient 
to  show  that  the  mortality  in  1891  was  unprece- 
dented, as  stated  by  the  British  Commissioners ; 
and  that  it  had  not  existed,  as  affirmed  by  the 
United  States,  for  "  several  years." 

The  statement  as  to  the  existence  of  the 
opinion  on  the  islands  that  pups  had  died 
in  former  years  because  of  the  killmg  females 
at  sea,  is  endeavoured  to  be  supported  by  the 
retrospective  affidavits  already  dealt  with  in  that 
part  of  the  British  Counter-Case  above  referred  to. 

Much  stress  is  here  laid  on  the  discovery  of    Pages  88,  89. 
two    passages    in   previous   Reports,   in    which 
H.  H.  Mclntyre  and  J.  H.  Moulton  have  made 
o-eneral    statements   to   the   effect    that    killing 
females  at  sea  resulted  in  death  of  pups  on  the 
islands.    No  facts  or  instances  are  cited  in  support 
of  these  statements,  to  which  no  importance  was 
attached  at  the  time,  and  to  which  attention  has 
only  now  been  drawn.     They  are  now  brought 
prominently  forward  for  the  purpose  of  main- 
taining that  the  cause  of  the  mortality  of  pups 
in  1891  alleged  by  the  United  States  had  long 
been  recognized.     It  is  there  said  : — 

"  This  explanation  [death  of  mothers]  of  the  cause  of        Page  89. 
death  of  pup  seals  is  not  recognized  by  the  Report  except 
to  contradict  it." 


■  'I 


As  a  matter  of  fact,  the  explanation  referred  J;|^^^;^.^™; 
to  is  discussed  in  some  detail,  and  is  found  to  be  para.  355. 
untenable  by  reason  of  the  date  of  the  mortality, 
and  on  other  rational  and  fully  explained  grounds. 

Eespecting  the  causes  of  death  of  young  sug- 
o<ested  as  probable  by  the  British  Commissioners : 

(a.)  This  is  described  in  the  United  States' 
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Page  89. 


United  States' 
Case,  p.  216. 


Page  90. 

British  Commis- 
sioners' Report, 
paras.  331-333. 


British  Counter- 
Case,  p.  113. 

Pages  90,  91. 


Countev- Case  as  '•  driving  and  killing  of  mothers." 
But  wliile  the  British  Commissioners  state  that 
it  is  quite  possible  that  females  were  driven  from 
their  voiinsr,  and — ■ 

"  thoiigli  turned  away  from  the  killing-grounds  .... 
never  afterwards  found  their  way  back  to  their  original 
breeding-places,  Init  either  went  off  to  sea  or  landed  else- 
where," 

they  do  not  allege  that  the  females  so  driven 
were  killed.  Messrs.  J.  Stanley  -  Brown  and 
"VY.  H.  Williams  are  referred  to  as  stating  that 
no  drives  were  made  (in  1891)  nearer  to  one 
of  the  rookeries  (Tolstoi)  on  and  about  which 
dead  pups  were  specially  observed  by  the  British 
Commissioners  (in  1891)  than  an  estimated 
distance  of  a  quarter  of  a  mile.  No  evidence  is 
given  to  show  that  the  collection  of  the  drives 
was  limited  to  this  distance  from  the  rqokery, 
nor  is  it  stated  that  cither  of  these  gentlemen 
ever  saw  one  of  the  drives  of  1891  collected. 
Although  the  drives  taken  from  the  vicinity  of 
Tolstoi  are  recorded  as  drives  from  "  Middle  Hill," 
it  must  be  remembered  that  the  slopes  of  Middle 
Hill  and  Tolstoi  are  continuous,  and  the  drivers 
doubtless  go  where  the  seals  they  were  instructed 
to  procure  could  be  obtained. 

{b.)  Epidemic  Disease. — This,  it  is  stated,  is 
treated  of  in  the  United  States'  Case.  It  is, 
however,  in  the  place  cited,  merely  stated 
that  no  sickness  had  been  previously  observed 
among  the  seals  on  the  Pribyloff  Islands,  and 
that  no  dead  adults  were  found.  The  British 
Commissioners  themselves  make  a  statement 
identical  with  the  first  (para.  32).  As  to  the 
second,  it  does  not  necessarily  follow  that  an 
epidemic  fatal  to  young  animals  should  be  equally 
fatal  in  the  case  of  adults. 

(c.)  Crushing  of  Pups  in  Stampedes. — The  asser- 
tion made  by  the  United  States  that  no  evidence 
is  given  by  the  British  Commissioners  under  this 
head  is  incorrect.  The  Commissioners  quote 
statements  from  Bryant  (Allen's  Monograph)  and 
Baron  Nordenskjold  as  to  the  facility  with  which 
stampedes  may  be  caused,  and  their  results.  If 
farther  evidence  as  to  the  general  timidity  of  the 
animals  is  required,  this  will  be  found  in  the 
British  Counter-Case. 

{d.)  Raids. —The  possibility  of  the  occurrence 
of   raids   is   not  directly  denied  by  the  United 
States,    though    statements   are   made   for    the 
[311]  -^ 
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purpose  of  minimizing  their  probability.  It  is 
fm-ther  asserted  that  as  the  dead  pups  were  found 
at  several  rookeries,  several  distinct  raids  would 
be  required  to  account  for  their  occurrence. 
It  will  be  found,  however,  that  large  numbers 
of  dead  pups  were  discovered  upon  two  rookeries 
only,  both  on  St.  Paul  Island,  as  explained  by  the 
British  Commissioners. 

The  facility  with  which  raids  might  be  made 
without  any  knowledge  on  the  part  of  the 
guardians  of  the  islands  is  illustrated,  however, 
by  the  following  facts  referring  to  raids  made  in 
1890  and  1891,  when  more  than  ordinary  pre- 
cautions against  raids  were  taken. 

The  master  of  the  "  Challenge  "  and  two  of  his 
crew  describe  at  length  a  raid  on  St.  George 
Island,  of  which  nothing  was  known  at  the  time 
it  was  made. 

One  of  the  crew  of  the  "  Borealis  "  gives  an 
account  of  the  raid  of  that  vessel  on  Zapadnie 
Rookerv,  St.  Paul  Island,  while  a  cutter, 
whose  lights  could  be  seen,  was  anchored  within 
2  miles  of  them.  The  raid  was  successfully  made 
without  anything  being  known  of  it  on  the 
islands.  The  same  rookery  was  raided  in  the 
autumn  of  1890  by  the  "  Ad^le,"  and  nothing  was 
known  of  the  raid  by  those  on  the  islands. 

Colonel  Murray,  in  an  affidavit,  refers  to  the 
two  first-mentioned  raids  as  if  the  people  on  the 
islands  had  been  cognizant  of  them  at  the  time, 
and  as  if  one  vessel  had  been  at  once  seized,  and 
the  other  but  a  short  time  afterwards,  but  a 
reference  to  the  passages  cited  will  show  that  the 
raids  mentioned  only  became  known  to  the  autho- 
rities, indirectly,  months  after  their  occurrence. 

The  bodies  of  pups  examined  by  Dr.  Ackerly 
were,  as  he  admitted,  too  much  decomposed 
for  a  correct  autopsy.  They  were,  further,  those 
of  pups  which  had  died  in  September  1891  when 
no  sealing-vessels  remained  in  Behring  Sea. 

The  body  of  a  pup  found  dead  by  the  British 
Commissioners  was  examined  by  Dr.  Gunther. 
This  was  in  good  condition,  preserved  in  alcohol. 
Dr.  Giinther  was  imable  to  decide  whether  the 
absence  of  food  or  the  condition  of  respiratory 
organs  was  the  primary  cause  leading  to  death. 

Though  it  was  at  the  request  of  Mr.  Stanley- 
Brown  that  Dr.  Ackerly 's  examination  of  the  dead 
pups  was  made  in  1891 — and  he  was  the  Treasury 
Agent  in  charge  of  the  Pribyloff  Islands  in  1892, 
and  admits  that  in  that  year  the  number  of  dead 
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sioners' Report, 
paras.  352,  353. 


Ibid.,  paras.  353, 
354. 


United  States' 
Case,  Appendix, 
vol.  ii,  p.  19. 
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Page  91. 


United  States' 
Counter-Case, 
p.  388. 


Ibid.,  p.  389. 


British  Counter- 
Case,  Appe;i(iix, 
vol.  i,  p.  146. 


pups  on  Tolstoi  rookery  was  bcyoad  the  normal- 
no  record  is  found  in  Iiis  aOidavit  of  an  examina- 
tion in  1892  of  any  of  the  dead  pups  by  any 
authority.  He  seeks,  liovvever,  to  account  for 
the  unusual  mortality  in  1892  by  an  entirely 
novel  explanation,  in  which  he  states  that  the 
pups  in  learning  to  swim  had  become  exhausted, 
and,  wandering  off  and  lying  down  to  rest,  were 
overlooked  by  their  mothers.  A  comparison  of 
the  1892  photographs  of  Tolstoi  rookery  with  those 
of  1891,  show  that  the  dead  pups  covered  approxi- 
mately the  same  area  in  both  years,  and  were  the 
explanation  now  offered  by  Mr.  Stauley-Brown  the 
true  one,  it  would  also  account  for  the  mortality 
among  the  young  seals  in  1891.  Mr.  Stanley- 
Brown,  however,  states  that — 

"the  location  and  topographic  character  of  this  rookery 
have  no  coimter-part  elsewhere  on  the  island  ; " 

but  as  dead  pups  were  reported  to  have  been 
found  in  large  numbers  on  another  rookery  on 
St.  Paul  in  1891,  and  Mr.  Macoun  reports  as 
many  on  Polavina  rookery  as  on  Tolstoi  in  1892, 
Mr.  Stanley-Brown's  explanation  can  hardly  be 
the  true  one. 

A  glance  at  the  photographs  which  accompany 
the  British  Counter-Case,  will  show  that  the 
ground  on  which  dead  pups  are  to  be  seen  on 
Tolstoi  rookery  extends  along  practically  the 
whole  front  of  that  rookery,  and  at  the  time  the 
photographs  were  taken  nearly  all  the  living 
seals,  old  and  young,  were  behind  this  area,  so 
that  Mr.  Stanley-Brown's  statement  that  he  has— 

"  seen  mother  seals  go  up  the  entire  slope  seeking  their 
pups  " 

may  be  taken  as  strictly  true  ;  but  as  they  must 
have  gone  up  this  slope  in  any  case,  it  can  hardly 
be  taken  as  evidence  that  the  young  ones  had 
wandered  away  and  so  been  lost.  But  if  it  be  true 
that  the  pups  on  this  part  of  the  rookery-ground, 
which  must  be  passed  over  by  all  seals  going  to 
any  other  part  of  it — 

"  he  down  to  rest,  and  sleep  and  are  overlooked  by  their 
mothers  returning  from  the  sea/' 

no  better  explanation  could  be  given  of  the  cause 
of  the  mortality  among  young  seals  on  those  parts 
of  the  rookeries,  on  some  of  which  it  is  not  i^s 
in  this  case  necessarv  for  the  mothers  to  cross 
the  ground  upon  which  the  dead  pups  occurred. 
[311]  R  2 
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The  statements  as  to  a  £?reat  decrease  in  the        Paire  91. 
number  of  dead  pups  in  1892,  as  compared  with  British  Counter- 
1891,  made  bv  United  States,  are  in  direct  conflict  ^^.l®'  P;  ^'^•,. 

*  .  Ibid.,  ApDendix, 

With  the  observations  of  Mr.  Macoun,  and  are  vol.  i,  p.  14G. 
contradicted  also  by  the  photogray^hs   taken  in 
1892  when  compared  with  those  of  1891. 

Mr.  Stanley-Brown  is  quoted  on  this  page  of  United  States' 
the  United  States'  Counter-Case  as  saying :—         Couwiei-Case, 

"  Dead  pups  were  as  conspicuous  by  their  mfrequeucy 
in  1892  as  by  tlieir  numerousness  in  1891." 

This  gentleman,  however,  left  the  Pribyloff 
Islands  on  the  14th  August,  1892. 

Dead  pups  were  first  observed  to  be  numerous  British  Counicr- 
and  photographed   on  Tolstoi  by  Mr.  Macoun  ^^^f'.'  ^^Y-if""' 
19th   August;    though   photographs   taken    8th 
August    by    Mr.    Maynard     show     that     large 
numbers  of  dead  pups  were  lying  on  that  rookery 
at  that  date. 

Mr.   Stanley-Erown  admits  that  in  1892  the  United  States' 
number  of  dead  pups  on  this  rookery  was  "  beyond     ^ggs^'        * 
the  normal."     He  devotes  more  than  a  page  of  his 
affidavit  appended  to  the  United  States'  Counter- 
Case  to  endeavouring  to  explain  it,  in  the  manner 
already  noticed. 

Colonel  Murray,  next  quoted  in  the  United 
States'  Counter-Case,  says : — 

"  I  went  over  the  rookeries  carefully  looking  for  dead  Ibid.,  p,  378. 
pups.  The  largest  number  on  any  rookery  occurred  on 
Tolstoi,  but  here,  as  on  the  rookeries  generally,  but  few  of 
them  were  to  be  seen  as  compared  with  last  year.  This 
was  the  first  time  in  my  four  seasons'  residence  on  the 
islands  that  the  number  of  dead  pups  was  not  greater  than 
coidd  be  accounted  for  by  natural  causes." 

Colonel  Murray  gives  no  date.  That  his  visit 
to  Tolstoi  was  before  the  date  of  the  departure 
of  Mr.  Stanley-Brown  from  the  islands  is  evident, 
as  Mr.  Stanley-Brown,  as  above  noted,  describes 
the  mortality  as  beyond  the  normal. 

Mr.  A.  "W.  Lavender's  statement  as  to  the  prac-        Page  92. 
tical  absence  of  dead  pups  on  St.  George  in  1892  British  Counter- 
coincides  with  ^h\  Macoun's  observations.     The  ^^,^^.'  -^PF"^'^' 

vol.  1,  p.  H6. 

same  circumstance  was  particularly  observed  in  „  •  •.  /^ 

^  •'  British  Counter- 

the    case    of    the    similar    mortality    in    1891.  Case,  p.  2is. 
And  such  mortality  is  referred  to  in  none  of  the  British  Commis- 
affidavits  in   Appendix  to   United   States'   Case  fZ'tfr'' 

^  ^  para,  oib  et  seq. 

which  refer  to  St.  Geor^je  Island  in  that  year. 
This  circumstance,  in  fact,  strongly  supports  the 
belief  that  the  mortality  in  neither  year  could 
have  been  due  to  the  killing  of  mothers  at  sea. 


seq. 


M-  ' 


Ill) 

Vaa;G  92.  Professor  Evcrmann's  statement,  next  quoted 

Hritisli  Counter-  lu  tlio  United  States'  Counter-Case,  as  to  tlio 
vori',  p.''i45. ''''  ni^ii^^^cr  of  dead  pups  on  Polavina  rookery,  refers 
to  a  visit  made  by  him  to  that  rookery  early 
in  the  season  (22nd  July),  in  company  with 
Mr.  Macoun.  His  statement  of  number  seen  at 
that  time  practically  agrees  with  that  given  by 
Mr.  Macoun,  who  says — - 

Ibid.,  p.  146.  "Professor  Everinann,  ....  who  was  with  mc  at  this 

time,  and  who  counted  129  dead  pups,  thought,  with  me 
that,  if  so  many  were  to  be  seen  at  the  outer  edge  of  the 
rookery-ground,  the  whole  number  must  be  very  great,  and 
about  a  month  later  (20th  August)  I  had  ample  proof  that 
this  was  the  case." 


Ibid.  Mr.  Macoun,  however,  further  says  that  later 

in  the  season  there  were  nearly  or  quite  as  many 
dead  pups  on  Polavina  rookery  as  on  Tolstoi ;  and 
a  native  who  was  with  him  at  the  time  of  his 
visit  told  him  that  there  were  then  more  dead 
pups  on  Polavina  than  Avere  on  Tolstoi  in  1891. 
United  States'  Profcssor  Evcrmann  made  but  this  one  visit 

Pj).  264-271.'  to   Polavina    (22nd   July).      He   visited   Tolstoi 

rookery  the  following  day  (23rd  July),  and 
finally  left  St.  Paul  Island  (24th  July)  more 
than  two  weeks  before  the  time  dead  pups  in 
considerable  number  were  first  noted  on  Tolstoi 
rookery, 
lage  93.  ipjie   statement   made   in   the   United    States' 

Counter-Case  to  the  effect  that  sealing-vessels 
were  not  present  in  Behring  Sea  in  1892, 
coincides  Avith  that  specially  adverted  to  in  the 
British  Counter-Case  (p.  213)  ;  but  it  is  main- 
tained that  the  recurrence  of  a  like  mortality  of 
pups  in  that  year,  absolutely  confirms  the  deduc- 
tion arrived  at  by  the  British  Commissioners  in 
1891,  that  this  could  in  no  way  be  connected 
with  pelagic  sealing;  and  that  it  therefore  cannot 
be  interpreted  in  the  manner  now  endeavoureil 
to  be  done  in  the  Counter-Case  of  the  United 
States. 

The  alleged  increase,  next  affirmed  in  the  United 
States'  Counter-Case,  in  number  of  dead  pups 
on  the  Commander  Islands  in  late  years,  is  not 
confirmed  by  Mr.  Macoun's  inquiries  on  these 
islands  made  in  1S92.  No  such  increase  was 
admitted,  by  those  on  the  islands,  to  have 
occurred,  though  pelagic  sealing  had  then  for 
British  Counter-  the  first  time  been  practised  to  a  considerable 
Si'';  p}Tif'''      extent  in  the  vicinity  of  these  islands 
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It  is  next  stated  in  the  Umted  States'  Couater- 
Case  that — 

"  the  destructiveness  of  the  Behring  Sea  catch,  as 
compared  with  that  in  the  North  Pacific,  is  further  shown 
by  the  relative  sizes  of  such  catches." 


Images  93,  9i. 


AVith  the  object  of  endeavouring  to  prove  the 
assertion  just  quoted,  attention  is  drawn  to 
certain  Tables  contained  in  the  Appendix  to  the 
United  States'  Counter-Case,  compiled  from 
statistics  given  in  the  British  Commissioners' 
Report.  In  these  Tables  the  annual  totals  of 
skins  are  correct,  and  the  proportions  taken 
■within  and  without  Behring  Sea  are  also 
correct,  —  the  number  of  vessels  is  correctly 
given  in  one  instance;  but,  as  the  average 
catch  per  vessel  and  per  day  for  the  total 
number  of  years  has  apparently  been  obtained 
by  the  erroneous  method  of  averaging  the  annual 
averages  given  by  the  Commissioners,  none  of 
these  figures  are  correct.  The  following  corrected 
Tables  are  therefore  presented  to  take  the 
place  of  those  given  in  the  United  States' 
Counter-Case  : — 


United  Slates' 
Counter-Case, 
Appendix,  p.  41 1. 


Tables  of  Catches. 


Spring  and  Coast  Catches. 


Year. 

Number  of 
Vessels. 

Number  of 
Skins. 

Average 

Number  per 

Vessel. 

Average 

Number  per 

Day. 

loo 'J              ••                     «•                     ••                      «■ 

1890 

idJl                   •«                             ••                             ••                              •• 

22 
29 
42 

12,371 
21,390 
20,727 

562 
737 
493 

4-3 
5-4 
3-6 

Totals  and  averages  for  three  years 

93 

54,488 

586 

4-3 

Behring  Sea  Catches. 


Year. 

Number  of 

Vessels. 

Number  of 
Skins. 

Average 

Number  per 

Vessel. 

Average 

Number  per 

Day. 

1 889          ••               ••              ••               .. 

1890 

1 891          •  .              • •               •  •               • 

16 
23 
44 

15,497 
18,165 
28,888 

968 
789 
656 

16-1 
13-1 
10-9 

Totals  and  averages  for  three  years 

83 

62,550 

753 

]2-5 
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Uuitod  States' 
('ouuti^r-Case, 
Ap|xu(iix,  pp.  2-JG, 
247. 


Pages  93,  94.  But  when  it  is  attempted  to  deduce  an 
average  take  per  diem  for  each  vessel  from 
these  figures,  several  important  considerations 
are  lost  sight  of.  It  is  particularly  to  ho 
noted  that  the  conditions  are  such  that  the 
sealing  voyages  made  to  the  south  of  the  Strait 
of  Fuca  in  the  winter  and  early  spring  would 
not  in  themselves  be  remunerative.  Thev  are 
made  because  no  other  occupation  offers  for 
the  sealing-vessels,  while  a  certain  advantage 
is  to  be  gained  by  goiug  early  to  sea,  and  thus 
securing  the  pick  of  the  pelagic  hunters.  The 
diagram  facing  p.  22  of  the  British  Commis- 
sioners' Keport  illustrates  this  very  clearly.  The 
circumstances  are  further  explained  in  para.  583, 
and  in  para.  132  of  the  same  Report,  where  it  is 
shown  that  only  the  months  cf  May  and  June 
are  those  in  which  large  numbers  of  skins  have 
so  far  usually  been  taken  outside  BehrinEc  Sea. 
Thus,  a  daily  average  based  on  the  whole  time 
during  which  a  sealing-vessel  is  at  sea,  of  which 
time  some  months  are,  as  a  rule,  barelv  remu- 
nerative,  does  not  afford  any  fair  comparison  of 
the  number  of  seals  taken  in  a  given  number 
of  days  without  and  within  Behring  Sea,  nor  of 
the  "  destructiveness "  of  the  catch  in  the  two 
arenas.  Unfortunately,  the  methods  of  conducting 
the  industry  have  not  enabled  data  to  be  obtained 
upon  which  a  comparative  Table  of  montlily 
catches  of  seals  at  sea  can  be  drawn  up. 

The  third  proposition  formulated  by  the  United 
States  for  rebuttal  is  : — 


Page  9 1, 


'*  3.   That  the  waste  of  seal  life  resulting  from 
pelagic  sealing  is  insignificant.^^ 


Pages  94,  95. 


British  Ccm- 


Statements  collected  bv  tlie  British  Com- 
missioners,  and  here  referred  to,  which  assert  the 
enormous  loss  of  seals  by  pelagic  hunters,  form 
part  of  a  general  discussion  of  losses.  The 
British  Commissioners  explain  that  they  have 
niissio.iers  report,  ^^^^  ^^  pains   to   collcct  and   examine  all   the 

pp.  ^2,  Ci4.  ^ 

statements  upon  "which  a  theory  of  great  losses 
at  sea  have  been  based  up  to  the  date  at  which 
their  lleport  was  "\^'ritten.  They  have  summarized 
these  in  pai-a.  014  of  their  Eeport,  thinking  it 
better  to  trace  such  assertions  back  to  their 
sources,  rather  than  to  depend  en  the  rhetorical 
expressions  of  newspapers,  &c.,  which  afforded 
at  the  time  the  only  other  basis  for  the  allega- 
tions of  extraordinarv  losses  at  sea. 


Page  95. 


Page  96. 


122 

Id  proceeding  to  set  out  the  testimony 
of  persons  who  have  actually  engaged  in 
pelagic  sealing,  the  Commissioners  point  out 
that  the  interest  of  such  persons  is  a  factor  to 
be  allowed  for ;  hut  they  also  point  out  that  the 
statements  are  given  over  the  signatures  of  those  British  Commis- 
making  them,  in  a  formal  way,  and  are  to  he  ^'""^"^l  ,^/^'"on' 

•' '  paras,  olo— d2'j. 

considered  of  ''  a  much  higher  order  of  accuracy  " 
than  those  before  referred  to.  Advantasre  is, 
however,  taken,  in  the  Counter-Case  presented  by 
the  United  States,  of  this  critical  remark  on  the 
part  of  the  British  Commissioners,  to  designate 
the  evidence  as  that  of  "  interested  parties." 

The  assertion  is  next  made  in  the  United  States' 
Counter-Case  that — 

"  the  Commissioners  then  present  [on  the  subject  of  losses 
of  seals  at  seaj  a  number  of  statements  collected  from  in- 
expei'ienced  individuals." 

A  reference  to  the  paragraphs  of  the  Commis- 
sioners' Eeport  thus  alluded  to  by  the  United 
States  will  show  how  entirely  incorrect  the  asser- 
tion as  to  "inexperience  "  is. 

It  is  scarcely  necessary  to  pursue  in  detail  the 
discussion  of  the  facts  respecting  losses  at  sea, 
on  this  page  of  the  United  States'  Counter-Case. 
A  few  observations  may,  however,  be  made 
upon  it. 

In  introducing  their  Table,  showing  the  actual 
numerical  losses  of  seals  by  a  number  of  sealers, 
the  British  Commissioners  do  not  say — 

"an  endeavour  was   then  made  to  'elucidate  the  ques- 
tion/" »S:c.  ^ 

The  statement  made  is  as  follows  : — 

"  It  has   been   endeavoured,   however,   still  further  to  British  Commis- 

elucidate  the  question  here  considered  by  tabulating  all  the  sioners'  Report, 

M-ell-authenticated    statements    referring    to    the    actual  P^""^'  ^~'^' 
number  of  fur-seals  shot,  and  the  proportion  lost." 

Again,  the  white  hunters  do  not — 

"  affirm  that  they  lose  but  4  per  cent,  of  the  seals  they 
kill." 

This  percentage  is  a  calculation  based  on  the 
numbers  of  seals  shot  and  lost,  or  shot  and 
recovered,  as  stated  by  the  hunters. 

The  affirmations  as  to  the  proportion  lost  are 
contained  in  the  preceding  statements,  with 
respect  to  the  value  of  which  a  remark  made  in 
the  opening  lines  of  para.  627  refers.  The 
numerical  statements  here  combined  and 
tabulated  represent  nearly  10,000  seals,  and  no 
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British  Counter- 
Case,  Appendix, 
vol.  ii,  pp.  4,  5,  6. 


Page  96.  criterion  of  similar  accuracy  had  heretofore  been 
offered  on  the  subject  under  discussion.  If  anv 
doubt  remained,  in  view  of  this  Table,  as  to  the 
small  percentage  of  seals  actually  lost,  it  s 
entirely  removed  by  the  still  more  extended 
Table  of  the  same  kind  printed  in  the  Appendix 
of  the  British  Counter-Case. 

It  is  here  further  stated  in  the  United  States' 
Counter-Case  that — 

"  the  Table  entitled  '  Wliite  Huuters  '  is  averaged,  while 
the  Table  entitled  '  Indian  Hunters '  is  not, /or  tJie  obvious 
reason  that  these  Lidians  appear  to  Jiave  lost  twice  as  many 
seals  as  the  whites,  which  is  in  direct  contradiction  of  the 
statements  quoted  in  the  Eeport,"  &c. 

The  suggestion  as  to  the  reason  why  the  Table 
entitled  "Indian  Hunters"  is   not  averaged  is 
wholly    incorrect.      In    the    first   place,   it    in- 
eludes   but    389   seals   in  all,   being  a  number 
too  small  to  afford  an  average  of  much,  value; 
while,  of   this   number,   184    (taken    by    three 
witnesses)  are  stated  to  have  been  secured  without 
any  loss.     But  as  a  matter  of  fact,  if  a  con-ect 
percentage  be  struck  from  this  small  Table,  it 
will  be  found  that  in  taking  389  seals  not  more 
than    14,     or    3*6    per    cent.,    were     lost    by 
sinking.     The   statement    made   in   the   United 
States'  Counter- Case  that  these    Indians  lost  8 
out  of  every  100  has  evidently  been  arrived  at  by 
adding   together   the   few  percentages   that  are 
given   and   dividing   the   total    by   the   number 
of  huuters,  a  method  clearly  erroneous. 

Building  upon  this  error,  it  is  next  attempted  to 
show,  that  if  Indians  lose  8  (3-6)  per  cent,  of  the 
seals  they  kill,  the  white  hunters  lose  five  times 
as  many,  or  40  per  cent,  of  the  seals  they  kill.  In 
support  of  this  Captains  "Warren,  Petit,  and 
others,  who  say  that  Indians  lose  less  than  1  per 
cent,  while  white  hunters  lose  about  5  per  cent., 
are  quoted;  but  on  referring  to  the  affidavits 
made  by  these  gentlemen,  it  will  be  seen  that 
the  loss  by  Indians  mentioned  by  tliem,  refers  to 
seals  killed  with  the  spear,  and  such  losses  are  not 
properly  comparable  with  those  resulting  from 
the  use  of  the  gun.  The  Table  of  losses  by 
Indians  presented  by  the  British  Commissioners 
shows  their  loss  when  using  shot-gims. 
Page  97.  Attention  is  then  caUed  by  the  United  States, 

on  the  next  page  of  their  Counter- Case,  to  the 
circumstance  that  it  is  not  definitely  stated 
in  each  case  by  the  British  Commissioners 
whether  the  seals  lost  are  those  lost  by  sinkino" 


British  Case 
Appendix,  vol.  lii, 
"  United  Stales 
No.  2  (r890)," 
p   365  ;  British 
Commissioners' 
Report,  Appendix, 
p.  221. 
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before  recover v,  wheu  killed,  or  whether  such  as       Pase  97. 
may  have  escaped  after  having  been  wounded  are 
included.     The  available  data  were  unfortunately 
not  sufficient  to  determine  this  with  accuracy  in 
all  cases,  but  in  view  of  the  statement  advanced 
in  the  Case  of  the  United  States,  to  the  effect  United  States' 
that  66  per  cent,  of  all  seals  killed  are  lost  by     ^^^'  ^' 
sinking   before   recovery,    the    element   of    un- 
certainty thus  introduced  is  too  minute  to  be  of 
importance.   As  it  stands,  the  Table  is  sufficient  to 
show  that  the  statement  made  on  this  subject  in 
the  case  of  the  United  States  is  wholly  incorrect. 

In  later  utatements  of  sealers  care  has,  how- 
ever, been  taken  to  separate  the  two  sources  of 
loss  above  alluded  to,  and  in  eliminating  the  loss 
due  to  the  escape  of  wounded  seals,  that  resulting 
from  sinking  alone  becomes  reduced  (on  a  much  British  Counter- 
larger  number  of  seals)  lo  about  3-1  per  cent.         ^^^j^^-j^  ^^g"  '^' 

A  further  reference  is  then  made  by  the  United 
States  to  the  omission  by  the  British  Commis-  S -e  remarks  in 

.  i    i-   i  •  4.'  4.1,       1  c  British  Counter- 

sioners   of  any   statistics  respecting  the  loss  or  (jase,  p.  19!.' 

wounded  seals  which  may  escape  capture.     This 

is  a  subject  upon  which  it  is  evidently  impossible 

to  obtain  precise  figures.     The   Commissioners' 

reference  in  this  connection   to  the   number   of 

shots  found  in  seals  killed  upon  the  Pribyloff 

Islands  is  next  criticized.     It  is  said: — 

"  The  notion  that  the  carcass  of  every  seal  killed  on  the       Pao-e  98. 
islands   is   searched  for   encysted  bullets   is    sufficiently 
absurd,  but  it  seems  to  be  assumed  in  the  reasoning  of  the 
Commissioners." 

It  will,  however,  be  found,  on  referring  to  this  British  Commis- 
allusion  by  the  Commissioners,  that  allowance  was  pa°^^'^628.^^°'^ ' 
made  for  the  causes  referred  to  by  the  United 
States. 

In  later  statements    published  in   connection  British  Counter- 
with   the   British  Counter-Case,   care   has  been  Case,  pp.  192,  I93. 
taken    to    obtain    all    information    possible    on 
the  subject  of  senls  shot  and  wounded,  and  which 
escape;  and  though,  as  above  noted,  it  is  a  subject 
not  susceptible  of  accurate  numerical  treatment.  Ibid.,  Appendix, 
the  number  so  lost  is  found  to  be  exceedingly  ^   '   '  '^' " 
small. 

Still  further,  as  stated  in  the  British  Counter-  British  Counter- 
Case,  it  is  not  known  that  the  loss  of  a  certain         '  ^' 
proportion   of  wounded   wild  animals   has  ever 
previously  been  advanced   as   a  reason  for   the 
disuse  of  the  gun  as  a  means  of  taking  such 
animals. 
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Page  98.  ;Mr.    Townseiul,    who    was    attached    to    the 

United  States'  steamer  "  Corwin  "  duvini^  the  summer  of  1892, 

Ai!i)endix,"'''  volunteered  to  act  as  seal-hunter,  and  is  quoted 

pp.  394,  210.  .j^  support  of  the  assertion  made  hy  tlie  United 

States,  that  the  number  of  seals  lost  by  wounding 
is  great.     His  experiments  as  a  "  pelagic  sealer  " 
are  too  few  and  too  unskilled  to  afford  any  useful 
evidence  on  the  subject. 
Ibid.,  p.  395.  A  part,  at  least,  of  Mr.  Townsend's  loss  by 

wounding  is  accounted  for  when  lie  says,  referring 
to  the  wounded  seals  which  escaped  :— 

"  At  first  I  blamed  the  ineffectual  firing  of  the  cart- 
ridges, but  the  cartridges  proved  all  right  as  soon  as  I 
learned  to  aim  at  tlie  head,  and  not  at  the  animal  as  a 
whole." 

Ibid.,  p.  2C8  et  seq.       An  analysis  of  Captain  Hooper's  Eeport,  and  the 
Table  accompanying  it,  shows  that  between  the 
27th  July  and  the  10th  August,  when  one  of  the 
seal-hunters  carried  by  the  '*'  Corwin  "  was  in  Una- 
See  British  Counter-  laska,  and  the  other  was  unw(^U,  Mr.  Townsend  and 
C  ase,  Appendix,       ^  quartermaster  acted  as  hunters  and  took  eigh- 
vol.  i,  p.  155.  ^^^^  ^^^^^^  ^^^.^^  ^^^^  ^^  smkm^.  These  four  were 

killed  from  the  dingy,  a  small,  clumsy  ship's  boat, 
in  no  way  adapted  for  seal-hunting,  in  charge  of 
a  man  with  one  day's  experience  as  a  seal-hunter. 
British-Counter.       Between  the  10th  August  and  the  21st  August 
Case,  Appendix,       gio-hteen  Seals  were   captured  by   Hodgson   the 
vol.  II,  p.  134.  gg^^.^^^^^ter  ;  in  taking  these  he  lost  but  one  by 

sinking,  of  wliich  he  says :  "  That  one  I  shot  at  a 
long  distance,  from  45  to  50  yards."  Kve  other 
seals  were  taken  during  this  time,  but  by  whom 
is  not  stated,  presumably  by  Mr.  Townsend  or  the 
«*  quartermaster,"  and  one  was  lost  by  sinking. 
Captain  Hooper  then  says :  "  Our  total  loss  by 
sinking  and  wounding  was  36  per  cent."  But 
in  what  way  a  knowledge  was  gained  that  any 
seals  were  seriously  wounded,  or  wounded  at  all, 
and  so  lost,  is  not  stated.  No  reference  is  made 
in  the  United  States'  Counter-Case  to  the  sealmg 
operations  carried  on  by  the  United  States'  ship 
United  State.'  ^  Eush "   during   the  month   of   August    which 

Counter-Case,  i^gsulted  in  the  taking  of  seven  seals,  with  none 

Appendix,  p.  -234.      ^^^^    ^^    ^^.^^.^^^    ^^^^^^^^    ^^.^    ^^^^,^    ^.^^^^.^.^  to 

have  been  wounded;  how  this  was  known  is  not 

stjitcd 

In    view    of    such  statements  as  those  above 
Page  9 J.       ^^^.^^^^  ^^^^  ^^.^^^  g^^^^^  j^^^^  ^^^^  ^p  l3y  denying 

—(1)  that  the  percentage  of  female  seals  in  the 

pelagic    catch   is   not  large;    (2)   that    peiagic 

sealing  in  Behring  Sea  is  not  as  destructive  to 

[311]  ^  ^ 
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seal  life  as  in  the  North  Pacific ;  and  (3)  that 
the  waste  of  life  resulting  from  pelagic  sealing 
is  insignificant. 


Page  99. 


"  Second." 


**  Matters  upon  which  the  IIeport  relies  to 
establish  conclusions  advanced  therein, 
and  to  formulate  the  e-egulations  re- 
commended, which  matters  have  not  been 

DEALT    WITH     IN    THE    CaSE    OP   THE    UNITED 

States." 

"  Habits  of  the  Pur-seals." 


"  1 .  That  the  Alaskan  Seal-herd  has  a  definite 
winter  habitat." 

The  title  above  quoted,  given  to  this  section  of  Page  100. 
the  United  States'  Co  tin ter- Case,  which  is  stated 
to  be  in  discussion  of  a  proposition  conveyed  in 
the  Eeport  of  the  British  Commissioners,  contains 
the  expression  "  Alaskan  seal-herd,"  which  it  has 
been  pointed  out  in  the  British  Counter- Case  is 
in  its  terms  wholly  misleading,  and  is  not 
admitted  as  an  appropriate  name  for  the  fur-  British  Counter- 
seals  of  the  eastern  part  of  the  North  Pacific.         ^^^^'  P-  '^^* 

It  is  to  be  noted  that  the  migration  chart 
(No.  3)  originally  presented  with  the  United 
States'  Case  is  incorrect,  as  is  shown  by  the 
changes  introduced  in  the  new  chart  now  substi- 
tuted for  the  first  in  the  Counter-Case  of  the 
United  States.  This  latter  chart  approximates 
more  nearly  to  that  originally  j)resented  by  the 
British  Commissioners,  but  in  the  light  of  evi- 
dence obtained  by  these  Commissioners  and  that 
afforded  by  additional  facts  set  forth  in  the 
British  Counter-Case,  it  still  requires  further 
correction. 

It  is  particularly  to  be  noted,  that  neither  the 
migration  charts  produced  by  the  United  States 
is  vouched  for  by  any  scientific  or  expert 
authority.  They  are  said  merely  to  be  "com- 
pilations based  on  evidence,"  &c.  Though  both 
charts  (with  other  maps  contained  in  the  United 
States'  Case  and  Counter-Case)  bear  the  signature 
of  T.  C.  Mendenhall,  Superintendent  of  the 
TJnited  States'  Coast  and  Geodetic  Survey,  this 
is  purely  formal  and  is  attached  as  a  matter  of 
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Va^e  100.  routine  to  miips  issued  from  the  Department  in 
question,  and  not  as  in  any  way  vouching  the 
accuracy  of  the  data  from  which  the  maps  are 
compiled. 

In  this  respect,  the  map  prepared  and  presented 
by  the  British  Commissioners  differs  widely.  It 
is  explained  and  adopted  hy  them  in  their  Report 
as  correct  to  the  best  of  their  knowledge  and 
belief.  As  the  Britisli  Commissioners  make 
themselves  thus  personally  responsible  for  their 
map,  the  remarks  made  in  the  United  States' 
Counter-Case  as  to  the  absence  of  detailed 
evidence  upon  which  the  map  is  based  are  not 
justified. 

Paffe  101.  '^^^  peculiar  method  of  argument  employed  in 

the  United  States'  Counter-Case,  by  which  any 
deduction  arrived  at  by  the  British  Commis- 
sioners is  characterized  as  a  "  theoretical  proposi- 
tion "  or  "  position,"  and  is  discussed  before  the 
facts  obtained  are  noticed,  is  again  well  exempli- 
fied on  this  page. 

It  is  thus  under  this  head,  in  the  first  place, 
asserted  by  the  United  States  that — 

"  the  tlieoretical  i^roposition  of  an  animal  possessing  two 
homes  is  contrary  to  what  has  been  observed  in  respect  to 
the  habits  of  animals  in  general." 

British  Counter-  As  to  this  proposition,  it  is  only  necessary  to 

Case,  p.  152.  ^^^^^  ^^  ^^^  interesting  statement  on  this  subject 

made  by  Dr.  Merriam,  one  of  the  United  States' 
Commissioners,  writing  as  a  naturalist ;  and 
it  is  confidently  affirmed  that  no  unprejudiced 
naturalist  will  be  found  to  deny  the  existence  of 
two  "  homes  "  in  the  case  of  a  regularly  migratory 

animal. 

Dr.     Merriam's     remarks,    here     particularly 
referred  to,  relate  to  migratory  birds,  the  analogy 
between  which  and  the  fur-seal  has  been  clearly 
..  Forum,"  Novem-   pointed     out     by    Profcssor     Angell.      If     the 
ber  1889.  «'  home  "  of  any  animal  be  merely  its  breeding 

resort,  any  rights  which  may  be  supposed  to 
flow  from  the  possession  of  such  "  home  "  would 
rest  in  the  case  of  many  of  the  migratory  birds, 
(and  particularly  of  the  economically  important 
water-fowl)    of   North   America,   exclusively  in 

Canada. 

If,  again,  the  term  ''home"  be  considered 
as  equivalent  to  that  of  "  habitat,"  as  technically 
employed  by  naturalists,  it  will  be  found  that  the 
most  trustworthy  and  eminent  authorities  are 
united  in  defining  the   habitat   of  a  migratory 
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animal  as  mchuUng  the  whole  of  the  area  over      Page  101. 

■which  u  normally  ranges.  .  .  ,    „         . 

The  statement  made  hy  the  British  Commis- 
sioners,  as  the  resnlt  of  their  investigations,  m 
respectto  the  snmmer  and  winter  "homes     of 

the  fur-seal,  is  next  found  fault  with  because 
the  names  of  their  informants  -;»°.\^P-^^'=^J  „,„,  Co„„.,.. 
detailed     A  reference  to  the  British  Gommis-  «m  .^_  ^^^^^_ 
sioners-  Report  will  show  that  they  have  given,  ,„..  >75-,  S7. 
in  what  is  believed  to  be  sufficiently  great  detail, 
an  account  of    the  evidence  upon  which    the 
..  winter  home"  of  the  fur-seals  has  been  defined 
by  them.     It  is  not  true  that  the  names  of  their 
informants  are  not  given.     A  number  of  these 
informants  are  named,  and  the  detailed  statements 
of  some  of  them  are  included  in  the  Appendix  to 
the  Report.    The  facts,  ascertained  in  interviews 
with  natives  along  the  coast,  are  given  m  abstract. 
On  the  part  of  Great  Britain,  no  such  imputa- 
tions   are    made    respecting    the    basis   of    the 
,ni.ration-maps  offered  in  the  Case  and  Countei- 
CaL  of  the  United  States.     It  is  in  fact  believed 
L  the  errors  occun-ing  in  the  first,  and  those 
which  stUl  remain  in  the  second,  editions  of  this 
^ap  are  due  merely  to  imperfect  -for— 
and  a  reference  to  the  data  upon  which  these 
maps  are  constructed  fully  bears  out  this  belief . 

How  the  statement  can  be  made  on  this  page 
of  the  United  States'   Counter-Case,  that  _   he 
British  Commissioners  "  entirely  overlooked    the 
ixnpoitant  fact  that  full-grown  bull  sea  s  are  not 
found  to  the  south  of  the  60th  parallel  is  mex- 
plicable.    This  fact  was  ascertained  as  the  resvdt 
of  their  own  investigations.   It  is  clearly  set  f  or  h 
in  para.  193  of  their  Report,  and  eharactemed 
there  as  a  "  noteworthy  and  interestmg  fact 

The  further  statement  that  the  Commissioners 
do  not  anywliere  state—- 

i,«oTri  nt   a  Ml-frrown  male  below  the 
« that  they  ever  heard  oi   a  luu  oLu> 

SeLpaxaL.  tbe  assumed  northern  limit  of  the  winter 
habitat  which  they  have  created, 

„    .  „4.  no  n  vpfprence  to  the  Report  British  Commis- 

is  broadly  incorrect,  as  a  reterence  f       ^,^^^^^,  ^^^^^^^ 

*11  <;liow  paras.  172-180. 

As  the  line  drawn  on  the  new  migration-clmt  page  102. 
now  offered  by  the  United  States  to  represent  the 
southern  limit  of  the  range  of  full-grown  males 
is  not  supported  by  any  evidence,  it  appears 
unnecessary  to  follow  the  argument  based  on 
this,  and  on  the  erroneous  statement  just  referred 
to  -but  it  may  be  pointed  out,  that  even  on  the 
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Page  102. 


Pages  102, 
103. 


British  Commis- 
sioners' Keport, 
Map  No,  II,  and 
paras.  582,  596. 


British  Counter- 
Case,  Appendix, 
vol.  ii,  pp.  43-139. 

United  States' 
Case,  p.  129. 


Ibid.,  Appendix, 
vol.  i,  p.  406 

British  Commis- 
iioners'  Report, 
paras.  lyO,  191 


Page  104. 


incorrect  assumptiou  made,  i.e.,  that  full-growu 
bulls  are  seldom  seen  south  of  Baranoff  Island, 
and  that  the  *' winter  home,"  referred  to  by  the 
British  Commissioners,  is  therefore  not  that  of 
the  full-grown  males  :  — 

1.  That  this  does  not  assist  the  further  asser- 
tion made  to  depend  on  it  that  such  males  have 
no  «  home  "  but  the  Pribyloff  Islands  ;  and 

2.  That  whatever  rights  may  flow  from  position, 
proximity  of  territory,  or  food  consumed  by  the 
fur-seals,  may  be  held  equally  on  animals  of 
either  sex  or  any  age,  the  number  being  the 
principal  consideration,  particularly  in  respect  to 
the  consumption  of  food  fishes. 

Stress  is  laid  in  the  United  States'  Counter- 
Case  on  the  fact  that  sealing  is  conducted  to  a 
certain     extent     southward    along    the    North 
American   coast,   as   far   as   California,   and    it 
appears  to  be  considered  that  this  fact  invalidates 
the  migration-map  printed  in  the  British  Com- 
missioners' Report.     An  examination  of  this  map 
and  of  the  Report  will,  however,  show  that  it  has 
been   fully  recognized,  and  was  considered  and 
particularly  mentioned   by   the   Commissioners. 
It  was  very  clearly  not  the  purpose  of  the  Com- 
missioners in  this  map  to  indicate  the  w^hole  vast 
region  of  ocean  which   might  at  any  time  be 
resorted  to  by  any  fur-seals,  but  to  distinguish 
and  make  plain,  as  the  facts  obtained  by  them 
enabled  them  to  do,  the  principal  resorts  of  the 
fur-seal  at  various  seasons,  and  the  main  routes 
covered  during  its  migration.     Further  evidence 
since  obtained  tends  fully  to  confirm  these  main 
facts  as  represented  in  the  migration-map  of  the 
British  Commissioners. 

It  will  further  be  remembered,  that  in  the  Case 
of  the  United  States,  evidence  is  brought  forw^ard 
to  show  that  the  Calif ornian  fur-seal  is  an  animal 
•wholly  different  from  the  northern  fur-seal 
proper ;  while  the  British  Commissioners,  though 
not  aware  of  the  conclusions  at  which  Professor 
Allen  was  about  to  arrive  on  this  subject,  have 
themselves  independently  recorded  their  belief 
that  the  fur-seals  noted  as  breeding  on  the 
Californian  coast  could  not  well  have  taken  part 
in  the  main  migration. 

The  statement  made  on  this  page  of  the  United 
States'  Counter-Case,  and  based  on  evidence 
quoted  by  the  British  Commissioners,  that 
Captains  Kelly  and  Petit  have  followed  che  seals 
"  along  "  the  British  Columbian  coast,  has  nothing 
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to  do  with  the  subject  under  discussion,  for  it  is       Page  104. 
fully  understood   and   explained  in  the  British 
Commissioners'  Report  that  a  northward  move- 
ment sets  in  among^  the  seals  in  the  spring. 
The  further  statement  that — 

"  the  distribution  of  tlie  Alaskan  seal-herd  is  much  more 
scattered  during  the  winter  months  than  is  implied  by 
the  Report,  and  the  range  of  position  of  the  herd  is 
much  further  south  and  west  than  appears  on  the  Com- 
missioners' chart  of  migration," 

shows  merely  a  misconception  of  the  nature  of 
these  statements  and  of  that  chart.  No  chart, 
map,  or  diagram  showing  the  result  of  observa- 
tions of  natural  phenomena,  such  as  those  of 
migration,  winds,  rainfall,  &c.,  in  a  general  way, 
is  so  framed  as  to  include  all  exceptional  cases. 

It  is  of  interest  to  note,  by  the  statements 
made  on  this  page  of  the  Counter-Case,  that  the 
United  States— twenty-five  years  after  having 
come  into  possession  of  Alaska — have  in  1892 
for  the  first  time  taken  some  measures  to 
ascertain  the  migration-routes  of  the  fur-seal; 
and  though  the  investigations  thus  carried  out 
by  Captain  Hooper,  in  a  single  vessel,  do  not 
afford  evidence  of  a  character  comparable  with 
that  obtained  by  the  British  Commissioners  from 
the  numerous  pelagic  sealers  and  the  native 
peoples  inhabiting  the  coasts,  they,  nevertheless, 
possess  some  points  of  interest. 

These  investigations  are  referred  to  in  a  foot- 
note to  this  page  of  the  United  States'  Counter- 
Case,  and  it  will  be  found  on  consulting  Captain 
Hooper's  Ueport,  in  the  Appendix,  that  wherever 
bespeaks  of  actual  observations,  his  statements 
are  in  accord  with  those  of  the  British  Com- 
missioners.    He  thus  writes  : — 

"  But  a  small  part  of  the  entire  herd  goes  to  the  coasts  United  States' 
of  California  and  Oregon.      3fany   seals  reach   the   coast   A°p"p"endiil!^pp.  232, 
further   north,   some   of   them   coming   out   through   the  370. 
passes,  but  going  no  doubt  direct  to  the  coast  of  Washington, 
and  even  further  north.     In  1886,  during  a  passage  in  the 
United  States'  revenue-steamer  "  Rush,"  from  Puget  Sound 
to  Unalaska,  where  we  arrived  on  the  19th  January,  /  saw 
fur-seals  nearly  every  day,  the  vessel  having  passed  through 
the  herd  then  on  its  migration  from  the  passes  to  the 
coast,  and  extending  entirely  across  the  Pacific  Ocean." 

Captain  Hooper  does  not  state  whether  the 
voyage  referred  to  was  made  outside  or  inside 
Vancouver  and  the  Queen  Charlotte  Islands,  but 
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United  States' 
Counter-Case, 
i^ppendix, 
pp.  232,  370. 

British  Commis- 
sioners' Repori, 
paras.  20P,  '^24, 
228. 

British  Counter- 
Case,  p.  152. 


Page  105. 


Page  101.  in  either  case  his  observations  accord  perfectly 
with  those  depended  on  by  the  British  Commis- 
sioners. 

He  further  states,  in  two  places,  that  the 
arrival  (or  appearance)  of  seals  upon  the  coast  is 
directly  related  to  that  of  the  coming  of  the  smelts, 
herring,  and  ulachan.  This  statement  mav  he 
compared  with  those  made  in  the  ]5ritish  Com- 
missioners' Eoport  and  in  llie  British  Counter- 
Case,  with  which  it  fullv  accords. 

As  the  statements  made  hy  Captain  Ilooper 
appear  to  he  relied  upon  hy  tlie  United  States 
in  connection  with  that  part  of  tlio  migration- 
ro.ute  of  the  fur-seal  which  lies  to  tlie  south  of 
the  Aleutian  Islands,  and  to  liave  been  employed 
in  the  construction  of  the  revised  migration- 
map  presented  with  their  Counter- Case,  it  may 
be  interesting  to  note  that  Captain  Hooper  in 
1892  left  Unalaska  on  the  10th  Xovember.  and 
United  States'         arrived  in  San  Francisco  some  time  before  the 

Counter-Case,  m    ±  -\^  i  i  •     -r. 

Appendix,  pp.  2-28,  ^^-^^  JNovember,  when  his  Report  was  made.     On 
-^^-  the  passage  he  saw  but  two  seals. 

Captain  Ferguson  is,  however,  also  quoted  to 
express  his  belief  that  there  must  be  an  "im- 
mense feeding-ground"  of  fur-seals  between 
latitude  40°  and  42°  north  and  longitude  172° 
and  135^  west.  He  saw  no  fur-seals  there  himself, 
but  quotes  the  reports  of  vessels  (not  named) 
which  are  stated  to  have  seen  seals  in  this  rei'iou . 
From  the  evidence  printed  in  the  British  Counter- 
Case^pp.  137,  K8.  q^^^^  -^  -^  ^^^,^  probable  tliat  Captain  Ferguson 

may  be  correct  in  his  conjecture  that  a  certain 
or  even  a  considerable  number  of  fur-seals  may 
often  be  found  in  the  region  specified,  but  this  in 
no  way  affects  the  general  facts  as  to  the  migra- 
tion of  the  main  bodies  of  the  seals  of  the 
Nortli  Pacific.  So  far  as  it  goes,  it  assists 
to  bear  out  the  evidence  relating  to  the  inter- 
mingling of  the  seals  of  both  sides  of  that 
ocean  during  the  winter  months,  and  also  the 
statements  as  to  the  essentially  pelagic  habits  of 
the  seals. 

The  "  data  collected  and  mentioned  above  "  are 
those  just  referred  to,  and  their  extremely  scanty 
character  fully  justifies  the  doubts  expressed  as 
to  the  trustworthiness  of  some  of  the  indications 
of  the  new  version  of  a  migration- map  pre- 
sented with  the  Counter-Case  of  Ihe  United 
States. 

It  must  be  explained,  that  the  criticism  thus 
made  is  not  directed  to  all  the  ind'catirns  ol  the 
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map ;  but  it  is  confidently  maintained  that  no  Page  105. 
substantial  evidence  lias  been  adduced  to  verify 
that  part  of  these  indications  which  shows  the  fur- 
seals,  after  having  left  the  territory  of  the  United 
States  on  the  Pribyloff  Islands,  navigating  in  a 
body  directly  to  that  part  of  the  west  coast  of 
North  America  which  is  comprised  in  the  terri- 
tory of  the  same  Power  to  the  south  of  the 
Canadian  coast. 

It  may  also  be  noted,  that  no  attempt  is  made 
on  the  map  in  question  to  show  the  general  dis- 
tribution of  the  seals  in  Behriug  Sea  and  along 
the  Aleutian  chain  during  the  summer  months. 

In  this  connection  it  is  further  important  to 
observe,  that  on  another  map,  which  purports  to 
give  details  respecting  seals  observed  by  cruizers 
in  Behring  Sea  in  1892,  an  important  error  has 
occurred,  in  consequence  of  which  seals  seen  in 
three   places   tvcst  of   the  180th   meridian  have 
been  placed  at  correspondiug   distances  east  of 
that  meridian  (or  in  west  instead  of  east  longi- 
tude).     The   error   is    more    important   having 
reo'ard  to  the  small  number  of  cruises  made  to 
the   west    of   this   meridian.      The    observations 
referred  to  are  those  of  the  "Yorktown."     No 
notes  are  given  respecting  cruises  made  to  the 
west  of  the  180th  meridian  in  the  same  year  by 
two  other  United  States' vessels,  the  ''Ranger" 
and  the  "Mohican." 

The  logs  given  in  the  Appendix  (pp.  -100-408) 
cover  but  a  small  part  of  the  cruises  shown  on 
Chart  IV  of  the  United  States'  Counter-Case. 

The  eighty  affidavits  of   natives  collected   by  United  States' 
Captain  Hooper  in  the  Aleutian  Islands,  while  ^^j'J,"*^'^^^^ 
engaged  in  investigating  the  range  of  the  fur- 
seal,  thouo^h  these  would  be  of  material  interest, 
.  have  not  been  produced  by  the  United  States. 


,"2.  That  the  Alaskan  Seal-herd  has  changed  its 
habits  as  a  result  of  disturbance  on  the  breeding- 
islands  and  of  pelagic  sealing." 

As  in  previous  cases,  the  discussion  of  the  evi- 
dence and  conclusions  of  the  British  Commis- 
sioners given  under  this  head  is  introduced  by 
imputing  a  motive  to  the  Commissioners.  They 
are  represented  as  assuming  a  position,  and 
thereafter  endeavouring  to  support  it.  The  evi- 
dence and  facts  adduced  by  them  are,  however, 
fortunately,  not  thus  affected. 


Page  106. 


1 


133 


Page  lOG. 


British  Commis- 
sioners' Report, 
para,  281. 


British  Counter- 
Case,  p.  173;  and 
Appendix,  vol.  ii, 
pp.  29-32,  43-166 


In  dealing  with  the  subject  described  in  the 
heading  above  quoted,  which  nearly  corresponds 
with  that  discussed  by  the  British  Commissioners 
under  their  chapter,  "  (0.)  Chmujcs  in  Habits  of 
the  Fur-seal  in  recent  years,''  a  selection  is  made 
of  some  of  the  points  taken  up  in  that  chapter, 
for  reply,  while  others  are  passed  over  Avithout 
notice. 

The  subject  is  further  subdivided  in  the 
United  States'  Counter-Case  into  two  subordinate 
sections,  denoted  (o)  and  (b)  respectively.  The 
first  of  these  includes  mention  of  the  Table  of 
catches  per  man  and  boat  given  on  p.  7i  of 
the  Commissioners'  Report,  of  the  degree  of 
connection  of  seals  found  in  Behrini?  Sea  with 
the  breeding-islands,  of  the  increased  pebgic 
nature  of  the  seals  owing  to  disturbance,  and, 
singularly  enough,  of  the  question  of  the  taking 
of  '-'stagey"  seals  at  sea,  which  is  referred  to  in 
another  part  of  the  British  Commissioners' 
Report. 

The  Table  just  referred  to,  constitutes  only  a 
part  of  the  evidence  showing  that  no  decrease  in 
seals  has  been  observed  at  sea  in  late  years.  In 
paras.  403-405  of  the  British  Commissioners' 
Report,  abstracts  of  statements  covering  much 
experience,  and  a  considerable  number  of  vears, 
are  given.  Neither  is  any  mention  made  bv 
the  United  States  of  the  relative  effects  of  the 
increasing  wariness  of  the  seals  and  o^rowins 
experience  of  the  hunters.  On  both  these 
subjects  much  additional  evidence  is  now  avail- 
able, and  this  is  entirely  confirmatory  of  the 
general  statements  made  by  the  Commissioners. 

In  respect  to  the  Table,  the  complaint  is  made 
that  it  includes  but  five  years — 1SS7-91.     But, 
for  all  practical  purposes,  these  later  years  are 
the  most  important,  and   offer   the  best  test  of 
the  matter   under   discussion.     Apart  from   the 
chancres   introduced    bv   increasing   wariness   of 
seals  and  growing  skill  of  hunters,  other  impor- 
tant  changes   in   methods    have   occurred    con- 
currently  with   the  growth  of   pelagic    sealing. 
The  number  of  vessels  in  these  years  was  also 
larger;    and   for   this   reason,    and   those   above 
alluded  to,  the  years  in  question  appear  to  afford 
data   of   a   more    nearly   comparable   character. 
Neither  could  it  be  known  to  the  Commissioners 
that  the  United  States  would  in  their  Case  fix  on 
the  year  1885  as  bein?  that  of  the  beijinninc'  of 
a  decrease  in  the  number  of  seals.     As  the  data, 
[311]  T  2 
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so   far  as   tliey  exist,  for   the   Avliole   period  of       Pao-e  106'. 
pelagic  sealing,   are  given  in    the  Appendix  to 
the  Report,  tlie  suggestion  of  a  wish  to  conceal 
the  facts  for  1885  and  1886  has  no  validity. 

As  the  number  of  boats  engaged  in  the  fishing       Pao-e  107 
in  1885  is  not  known,  it  was  naturally  impossible  r,-.-  ,  r 
to  present  the  average  number  of  seals  per  boat  sioneis'  Report, 
taken  in  tliat  year,  while  in  1886  several  of  the  ^^P'^""^^''''  P"  '^^^ 
sealing-vessels  were  seized  in  Behring  Sea,  and  as 
there  was  no  record  of  the  number  of  seals  taken 
by  such  vessels  there,  and  any  averages  based  on 
the  total  catch  of  the  fleet  must  be  inaccurate, 
they  were  omitted. 

A  singular  traiii  of  reasoning  is  next  entered  Pao-c  10&.- 
into  in  the  United  States'  Counter-Case  to  justify 
the  production  of  new  Tables,  based  on  the 
British  Commissioners'  figures ;  but  in  which 
these  figures  are  separated  and  so  manipulated 
as  to  show  a  decreasing  "  coast  catch,"  wdth  an 
increasing  catcli  in  Behring  Sea.  If  the  state- 
ments urged  in  the  above  argument — to  the 
effect  that  the  sealers  only  in  later  years  became 
conversant  with  all  the  resorts  of  the  seals — are 
correct,  they  afford  an  excellent  reason  for  the 
restriction  of  the  Commissioners'  Table  to  these 
later  years. 

In  the  Table  printed  on  p.  411  of  the  United 
States'  Counter-Case,  3,565  is  given  as  the  number 
of  skins  taken  on  the  "coast"  in  1891,  and  this 
is  made  to  correspond  with  the  "  spring  "  catch 
of  earlier  years.  The  fact  that  fourteen  vessels  British  Commis- 
are  shown  in  the  British  Commissioners'  Table  to  sioners'  Kcpoit, 
have  transhipped  their  skins  at  Sand  Point,  but 
to  have  made  no  return  for  the  coast  catch,  is 
ignored  in  the  preparation  of  the  Table  in  the 
United  States'  Counter- Case.  These  vessels  had 
taken  6,361i  skins  ])efore  they  reached  Sand 
Point,  a  great  many  of  wdiich  were  taken  on  the 
"lower"  or  southern  coast,  and  if  this  number 
Avere  determinable  it  should  be  added  to  the 
number,  3,565,  used  in  the  Table  appended 
to  the  United  States'  Counter-Case.  The  fact 
is  that  many  sealing-vessels,  after  a  short 
cruize  to  the  southward  of  Cape  Plattery, 
return  to  Victoria  to  refit,  and  there  discharge 
their  skins.  These  vessels  continue  sealing 
along  the  British  Columbia  coast,  and  that 
part  of  their  catch  taken  on  this  portion  of 
the  coast  should  also  be  included  under  the 
heading  "spring  catch"  or  "lower  coast"  catch 
in   the   Table  referred   to.     It   is   thus   evident 
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that  -.m- '    n  ''     ''"''"S "  «='t«'ies,  and 

ing  the   a  -cage  catch   per  vessel  or  per   boat 
bould  .no  udc  all  the  seals  known  to  ha"e  b  en 
token  south  of  the  Aleutian  Islands.    T  is  1  Is 
been  done  ,n  the  Table  given  below.    Ac  uraev 
•s  claimed  for  the  years  1889,  1890   and  I89T 
only,  but  in  order  to  show  how  misl'eadfn.    h 
Table  panted  in  the  United  States'  Case "r    he 
yeaj-s  188G,  1887.  and  18S8  have  also  be  n  in 
eluded  m  tlie  Table. 

The  expianation   offered  for  the  inclusion  of 
but  one  part  of  the  "  coast  catch  "  in  the  T  ble 

'coast  it  ,'      V     "r'  *°    ''''  ^'^^  — "ed 
coa  t  catch     did  not  include  skins  taken  north 

o  the"""  '^''"''  ^'^'' "  '^^-f°-  —ponds 
to   he  'spnng  catch  '  in  the  Table  for  1889   and 

following   years."      The   British   Commissi  ners 

but  r       "  "°  '■'"*°"''^  ^-  t'^'^  statement 
but  on  turning  to  their  Eeport  (p.  211)   it  wil 

be  found  that  what  they  reaUv  say  is  v'e  ^  S 
ferent  from  what  is  attributed  to  them  :_ 
"  The  Behring  .S«,  catch  for  this  [1888]  and  previou., 

IsTanV,,  :  '°'"""'"'  '"  "'^  -'">  °f  Vancouver 
Island,  the  schooners  having  no  opportunity  of  landin" 
the  skms  bef.,rc  entering  Behring  Sea  ■'  ^ 

It  is  thus  evident  that  the  exact  number  of 

skms  taken  on  the  "coast  "prior  to  1889  cannot 
be  d  term,ned.  but  an  approximate  estimate  may 
be  obtained  by  adding  together  the  total  of  the- 
catches  made  on  the  coast  in  1889.  1890,  and  1891 
and  ascertaining  what  proportion  they  represent 
of  the   otal  catch  for  these  years.    It  is  bv  this 
means  found  that  the  number  of  seals  taken  on 
the     coast  '  represents  46-6  of  the  total  number        ■ 
taken  in  1889,  1890,  and  1891. 

In  the  Table  given  below  46-6  per  cent,  of  the 
total  catch  for  each  of  the  years  preceding  1889 
IS  assumed  to  hare  been  taken  on  the  coast,  this 
being  the  best  available  means  of  forming  an 
estimate  for  these  years ;—  ° 
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482 

j 

327 
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The  statement  is  made  on  this  page   of    the       Page  109. 
United   States'    Counter-Case,    that   the    British 
Commissioners — 

"  assert  tliat  the  seals  found  in  Bchring  Sea  are  not  seals 
which  have  temporarily  left  the  rookeries  to  feed,  hut  are 
practically  independent  pelagic  herds." 

On  reading  the  paragraph  of  the  British 
Commissioners'  Eeport  referred  to  (para.  219),  it 
will  he  found  that  the  Commissioners'  statement 
is  not  intended  to  apply  to  all  the  seals  in 
Behring  Sea,  and  fm-ther  that  the  concluding  Compare  also 
expression  is  not  that  employed  ahove,  hut —  ^^^^-  ^^'^' 

"  practically  independent  pelagic  schools  of  a  diffuse  kind," 

an  expression  conreyiug  a  different  meaning. 

Moreover,  the  mention  made  in  this  parti- 
cular paragraph  of  the  Commissioners'  Eeport,  is 
one  only  incidental  to  a  discussion  of  the  possihle 
hearings  of  the  direction  and  force  of  the  wind  on 
the  direction  of  travel  of  the  seals  in  the  eastern 
part  of  Behring  Sea. 

Neither  is  it  true,  as  is  next  asserted,  that  the 
results  of  these  ohservations  are  the  onlv  evidence 
offered  on  the  independence  of  a  large  nuinher  of 
the  seals  in  Behring  Sea  of  the  hreedini>:-islands, 
as  a  perusal  of  paras.  209-222  of  the  Commis-  Britibh  Co.mtor- 
sioners'    Beport   will   show.*      Additional  facts,  ^f  ^.'  ^PP^^^'^. 

vol.  1,  p.  14o. 

With  the  same  meaning,  have  suhsequcntly  heen 
observed  by  Mr.  ^lacoun. 

It  is  further  stated  in  the  United  States' 
Counter-Case,  that  the  "  alleged  observations " 
of  the  direction  of  the  wind  "are  not  given, 
and,  even  if  true,  are  quite  too  slender  to  furnish  a 
foundation  for  any  conclusion."  It  is  true  that 
the  detailed  logs  transmitted  to  the  Meteorolo- 
gical Department  of  Canada  for  analvsis  are  not 

*  See  also  Captain  Bryant,  in  'Monograph  of  North 
Ancriean  Pinnipeiis,"  p.  4 11,  quoted  in  British  Counter-Case, 
Appendix,  vol.  i.  p.  125:  and  Veniaminov  in  EUiLtt,  Census 
Report,  p.  1 11. 
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Page  109. 


Uritish  Commis- 
sioners' Report, 
Maps  III  and  IV. 


Pages  106, 
107. 


British  Counter- 
Case,  Appendix, 
vol.  ii,  p.  43  et  seq 


British  Commis- 
sioners' Keport, 
para.  1 3 J. 


British  Commis- 
sioners' Report, 


para.  28], 


Elliott,  Census 
Report,  p.  46. 

Bryant  in  "  Mono- 
graph of  North 
American  Pinni- 
peds," p.  410. 


printed  in  full  in  the  lleport,  but  synopses  of  the 
results  obtained  by  such  analysis  are  given  on  the 
face  of  tlie  maps  to  Mhich  tliey  refer.  If  the 
United  States  seriously  entertain  doubts  as  to  the 
existence  of  the  observations,  they  can  be  sub- 
mitted for  their  inspection. 

The  assertion  next  made,  that  the  J3ritish 
Commissioners  advance  no  proof  of  the  in- 
creased pelagic  nature  of  the  seal,  is  incorrect, 
as  will  be  found  on  examining  paras.  397,  412, 
424  183-185,  205-207  of  their  Report.  The  fact, 
stated  by  them  ^para.  102),  that  no  decrease  has 
been  noted  in  the  number  of  seals  at  sea,  though 
the  number  frequenting  the  islands  has  decreased, 
is  of  itself  sufficient  proof  of  the  increased  pelagic 
nature  of  the  seal. 

As  to  the  non-occurrence  of  "  stagey "  or 
"  shedding  "  seals  at  sea,  the  Commissioners  may 
be  assumed  to  have  based  their  statement  on  the 
best  evidence  available  to  them.  Its  nature  is 
explained  in  paras.  281,  631,  632  of  their  Reports 
More  complete  evidence  will  be  found  on  this 
point  in  the  statements  appended  to  the  British 
Counter-Case. 

It   is   a   fact   generally  recognized,  that  fur- 
bearing  animals  living  much  in  the  w^ater,  such  for 
instance  as  the  otter  and  beaver,  shed  their  pelage 
by  degrees,  and  not  so  markedly  at  any  one  time  as 
to  seriously  afPect  the  value  of  their  skins.     The 
same  fact   is  believed  to  explain  the  absence  of 
"  stagey  "  fur-seals  at  sea,  while  the  creation  of  a 
markedly  "  stagey  ''  condition  is  supposed  by  the 
British  Commissioners  to  occur  duriug,  and  in  con- 
sequence of,  the  continued  resort  of  a  portion  of  the 
seals  to  the  land.     It  is  gratifying  to  observe  that 
in  this  one  instance  the  explanation  offered  by 
the  British  Commissioners  is  accejited  as  correct ; 
but  the  ensuing  deduction,  that  "  a  seal  must, 
therefore,   of  necessity  be   on  the   islands  each 
year  at  some  period,"  is  a  non  sequitur  of  the  most 
apparent  kind.     The  proof  is,  in  fact,  exactly  to 
the  opposite  effect,  for  if  all  the  seals  must  resort 
to  the   islands,   and  must  remain    there   during 
the   "  stagey "  season,  then  no   seals  should  be 
found  at  sea  during  that  season.     The  "  stagey"' 
season  begins  about  the  middle  of  August  and 
lasts  for  some  six   weeks.     Thus,   according   to 
the  argument   advanced  by  the  United   States, 
no  seals  should  be  found  at  sea  from  the  middle 
of  August  up  to  and  after  the  15th  September. 
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This  is,  however,  wholly  negatived  by  the  known      Pages  106, 
facts  relating  to  pelagic  sealing,  ^         10/. 

But  not  content  with  the  clearly  cut  posi- 
tion just  outlined,  the  United  States  further 
endeavour  (and  in  opposition  to  it),  to  prove 
that  "  stagey "  skins  in  large  quantity  are 
taken  at  sea.  Afl5.davits  on  this  subject  are  See  United  States' 
produced  from   Messrs.   C.    Behlow,    W.  Preiss,  ^"""*^;:^^''%., 

■^  '  '    Appendix,  pp.  3o7, 

and  W.  E.  Martin.  Messrs.  Behlow  and  Preiss  37G,  384. 
say  that  all  skins  taken  in  Behring  Sea  after 
about  the  lOtli  August  are  "stagey"  and  ^'almost 
■unmerchantable."  The  statement  thus  made  is 
so  sweeping  and  so  entirely  in  opposition  to  other 
evidence  as  to  defeat  its  object.  Sealers  would 
not  remain  in  Behring  Sea  after  the  lOtli  August 
for  the  purpose  of  obtaining,  at  much  cost 
and  labour,  skins  "  almost  unmerchantable." 
Mr.  Martin  is  more  judicious  ;  he  speaks  only  of 
a  certain  percentage  of  "  stagey  "  skins,  without 
stating  any  amount. 


The  second  section  (6)  of  this  part  of  the  argu-       Page  109. 
ment    in    the    United   States'   Counter-Case    is 
devoted    to   the    denunciation   of   a   hcresv   ex- 

ft' 

pressed   as   follows    in    that  Counter-Case,    and 
attributed  to  the  British  Commissioners  : — 

"  That  the  location  of  the  breeding  rookeries  is  de^'endent 
solely  upon  the  fact  that  the  seals  while  there  are  not 
disturbed  by  man." 

It  will  be  found,  however,  on  referring  to  the 
British  Commissioners'  Ileport,  that  the  state- 
ment here  made  is  not  theirs,  but  one  embodied 
for  the  purposes  of  attack  in  the  Unite;!  States' 
Counter-Case  itself. 

The  Commissioners  believe  the  freedom  from  Urltish  Commis- 
disturbance   and  attack  to  be   the   principal   or  '"""^''^I,^?!^'''a.o 

■•■  i  paras.  31,247-248, 

ruling  cause,  but  not  the  sole  cause,  of  the  resort  400. 

of  seals  to  any  particular  place  at  the  breeding  'J'"|^'^^''  STr^^^'* 

season.     The  subject  is,  moreover,  further  treated 

in  the  British  Counter-Case. 

It  is  not,  however,  in  the  Counter-Case  of  the  United  States' 
United  States  attempted  directly  to  controvert  the  f;"",^^:^^^'' 
above  statement,  even  in  the  form  in  which  it  is 
presented  in  that  document;  but  in  discussing 
it,  attention  is  turned  to  the  records  Avhich 
•exist  of  former  breeding-places  oC  the  fur-seals 
in   the    vicinity    of   the   North   American   coast 
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Page  109. 


British  Comrais- 
sioners'  Report, 
paras.  447-449, 
523,  524.    See  also 
para,  424. 


British  Counter- 
Case,  Appendix, 
vol.  i,  pp.  135, 136. 


Page  110. 


United  States' 
Counter-Case, 
Appendix,  p.  378. 


to  the    south    of   the  Aleutian   Islands.      Re- 
ference is  made  to  some  of  the  statements  on 
this   subject   contained  in  the   Report   of    the 
British    Commissioners,   and   it  is  then   stated 
that  the  Commissioners  have  failed  to  authenti- 
ticate  these.     This   alleged   "  failure "   must  of 
course  remain  a  matter    for    decision    on    the 
evidence  produced,  but  the  additional  informa- 
tion obtained  in  1892  respecting  Haycock  and 
other  islands  and  rocks,  with  that  relating  to 
the  taking  of  female  seals  in  milk  off  various 
parts    of  the   British   Columbian  and   Alaskan 
coasts  to  the  south  of  the  Aleutian  Islands,  go 
far    to    reinforce    the    already   strong    body   of 
evidence  on  this  point  adduced  by  the   British 
Commissioners. 

Attention  is  then,  in  the  United  States' 
Counter- Case,  directed  to  the  statement  made 
by  the  British  Commissioners,  on  the  basis 
of  information  gained  by  them  on  the  Com- 
mander Islands  and  at  Petropavlovsky,  as  to 
the  formation  or  attempted  formation  of  new 
rookeries  at  various  places  on  the  Asiatic  coast. 
Mr.  Malonavonski  is  quoted  as  having  visited  one 
such  reported  rookery  on  the  Kamtschatka  coast, 
and  as  having  found  the  animals  there  to  be  sea- 
lions  and  not  fur-seals.  Upon  this  single  in- 
conclusive statement  the  following  remark  is 
made : — 


"  If  all  the  incipient  breeding  rookeries  alleged  to  exist 
on  the  Asiatic  coast  were  examined,  doubtless  they  would 
be  found  to  be  similar  to  the  one  above  noted." 


Ibid.,  p.  363. 


Ibid.,  p.  362. 


British  Commis- 
sioners' Report, 
para.  519. 


Mr.  Grebnitzky  is  cited  to  the  effect  that  he 
thinks  it  to  be  wholly  improbable  that  the  Com- 
mander Island  seals  visit  any  other  land,  but  it 
will  be  observed  that  though  the  United  States 
took  pains  to  obtain  a  written  statement  from 
this  gentleman,  for  the  purpose  of  counteracting 
his  statements  as  quoted  in  the  British  Com- 
missioners' Report,  he  has  not  in  this  document 
contradicted  his  specific  reference  to  the  forma- 
tion of  a  new  fm'-seal  rookery  on  the  Kamts- 
chatka coast. 

The  great  importance  evidently  attached  by 
the  United  States  to  the  denial  of  the  evidence 
showinsr  that  the  fur-seal  on  the  Asiatic  coasts 
has  sought  and  found  new  breeding-places, 
evidently  depends  on  the  circumstance  that  this 
evidence  tends  to  substantiate  the  less  complete 
[311]  ^ 


140 

details  respecting  the  existence  of  such  breeding-       P&^ge  110. 
places  (other  than  the  Pribyloff  Islands)  on  the 
coast  of  North  America. 

On  tlie  strength  of  the  above  imperfect  discus- 
sion, and  the  inconclusive  negations  above  out- 
lined, it  is  then  denied  on  the  part  of  the  United 
States  that  the — 

*'  Alaskan  seals  have  any  other  hom.e  than  the  Pribyloff 
Islands,  and  that,  even  if  constantly  disturbed  by  man 
while  on  the  rookeries  they  would  seek  a  new  habi- 
tation." 

The  denial  above  summarized  is  not  only  con- 
trary to  all  natural  facts,  but  bristles  with  am- 
biguities. If  the  term  "Alaskan  seals"  means 
only  the  seals  breeding  on  the  Pribyloff  Islands, 
it  may  readily  be  admitted  that  they  have  no 
other  breeding-place.  If  the  breeding-place  is 
the  only  "  home "  of  such  seals,  it  of  course 
follows  that  this  "home"  must  be  on  the 
Pribyloff  Islands.  But  the  use  made  of  the 
term  "home"  is  a  purely  conventional  one,' 
and  thus,  if  the  territorial  possession  of  the 
"home"  is  supposed  to  imply  some  proprietary 
right  in  the  seals  themselves,  it  is  a  wholly 
misleading  one.  What  "  habitation,"  as  dis- 
tinguished from  "home,"  may  imply  is  not 
explained. 

The  reference  next  made  on  this  page  of  the       Pao-e  111 
United  States'  Counter- Case  to  Eobben  Island  and  q^^^^i^  count 


I 


er- 


its  rookeries,  renders  it  appropriate  to  point  out  Case,  Appendix, 
that  in  the  very  years  in  which  this  island  was  •  >  ■  ' 
being  continuously  harassed  by  raids,  the  seals 
began  to  form  new  rookeries  in  other  suitable 
places.  It  is  of  course  impossible  to  state  that 
they  were  actually  the  same  fur-seals  which  had 
formerly  resorted  to  Eobben  Island,  but  the  pre- 
sumption is  in  favour  of  that  belief. 

In  1892,  evidence  of  the  most  conclusive  kind 
possible  has  been  obtained  on  this  particular 
subject,  relating  to  the  formation  or  attempted 
formation  of  new  rookeries  on  Moo-shir  Rocks,  n id.,  pp.  34,  3'. 
Raikoke  Island,  and  Shed-noi  Island  of  the 
Kurile  group,  Bittern  Bocks  off  the  north-west 
coast  of  Nipon  Island,  and  on  the  Island  of 
St.  lona  in  Okhotsk  Sea.  It  is  thus  no  longer 
necessary  to  deal  with  the  discussion  of  abstract 
propositions  on  this  subject  of  the  change  of 
breeding-places,  to  which  we  are  invited  in  the 
Counter-Case  of  the  United  States. 

Occasion  is  next  taken  on  this  page  of  the 
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Page  111.  United  States'  Counter-Case,  to  contradict  or 
modify  tlie  evidence  of  one  witness  out  of  three 
quoted  in  para.  422  of  the  British  Commissioners' 
Report,  in  which  it  is  stated  that,  concurrently 
with  the  beginning  of  the  United  States'  control 
of  the  Pribyloff  Islands  (and  presumably  because 
of  the  excessive  slaughter  occurring  at  that 
time),  fur-seals  were  found  in  more  than  usual 
abundance  on  the  coast  of  British  Columbia; 
the  evidence  adduced  being  such  as  to  show  the 
injurious  effect  of  disturbance  on  the  breeding- 
islands. 

The  matter  has  been  considered  to  be   of  so 
great  importance  by   the    United    States,    that 
Professor  J.  A.  Allen  has  written  a  special  letter 
to  the  United  States'  Secretary  of  State,  to  say 
that  the  year  should  have  been  1870,  and  not 
1869  (as  stated  in  his  Monograph),  in  which  seals 
were  specially  abundant  on  this  coast.     Instead 
of  weakening  the  force  of   the  Commissioners' 
statement  on  this  point,   the   correction   given 
strengthens  it,  and  fully  accords  with  the  evi- 
dence obtained  by  the  Commissioners  from  other 
sources.     There  is  no  reason  to  suppose  that  the 
excessive   disturbance   on    the   breeding-islands, 
which  reached  its  maximum  in  1868,  was  confined 
in  its   effect   to  the  next  year.      The  diagram 

„ gi^en  by  the  Commissioners,  in  fact  shows  that 

See"also  paras.  44,  the  greatly  increased  Indian  catches  along  the 
British  Columbian  coast  actually  occurred  in 
1870  and  1871. 


United  States* 
Counter-Case, 
iippendix,  p.  413. 


British  Commis- 
air.ners'  Report, 
Diagram  No.  IV. 


[311] 


XJ  2 


I 


(     143     ) 


APPENDIX  TO  ARGUMENT. 

No.  2. 

Remarks  on  the  United  States'  Evidence. 

ANY  detailed  criticism  on  the  United  States'  evidence  must,  of  necessity,  be 
reserved  for  oral  argument,  but  there  are  some  observations  bearing  upon  the 
character  and  reliability  of  such  evidence  which  it  is  deemed  proper  here  to  put 
before  the  Arbitrators. 

In  the  first  place,  it  must  be  pointed  out  that  the  assertions  made  in  respect  to 
seal  life  and  other  connected  subjects  in  the  United  States'  Case,  are  entu'ely  based  on 
very  recent  affidavits,  or  on  papers  which  have  been  specially  obtained  or  prepared  in 
connection  with  the  present  discussion,  and  which  are  now  produced  for  the  first  time. 
Eurther,  that  many  of  these  are  derived  from  persons  who  formerly  occupied  ofiicial 
positions  in  connection  with  the  management  or  supervision  of  the  Pribyloff  Islands 
under  the  United  States'  Government  control,  and  who  were  the  authors  of  official 
Reports  and  other  writings  on  the  condition  of  the  islands ;  but  that  such  earlier  and 
public  official  Reports  are  not  now  referred  to  in  the  United  States'  Case.  The 
following  Table  shows  the  names  of  the  Agents  and  Officials  w^hose  sworn  evidence 
appears  in  the  United  States'  Appendices,  and  which  also  shows  their  previous  Reports 
and  writini?s : — 


lU 


Names  of  M'itnesses, 


Ch.  Bryant  , . 


Reports,  Evidence,  or  published  Writings, 
formerly  made  by  Witnesses. 


Stephen  X.  Buynitsky 

William  H.  Dall 
Captain  M.  A.  Healy  . . 
John  A.  Henriquez     . . 
Abial  P.  Loud 
H.  H,  McTntyre         . , 

John  M.  Morton 
Jacob  H.  Moulton 

Joseph  Murray  ,, 

S.  R.  Xettleton 
H.  G.  Otis  , . 

Benjamin   F.    Scribner 
William  H.  Williams. . 
Milton  Barnes 
Henry  A.  Glidden 

Ch.  J.  Goff  . ,  . . 

S.  Falconer  . . 

Louis  Kimmel 

T.  F.  Ryan  . . 
W.  B.  Taylor 


George  Wardraan 


Sen.,  41st  Cong.,  2nd  Sess  ,  Ex.  Doc.  No.  32; 
H.  R.,  41st  Cong.,  3rd  Sess.,  Ex.  Doc. 
No.  122;  H.  R.,  42nd  Cong.,  2nd  Sess., 
Ex.  Doc.  No.  20;  H.  R.,  41th  Cong., 
1st  Sess.,  Ex.  Doc.  No.  83  ;  "Monograph  of 
North  American  Pinnipeds,"  p.  381  ei  seg. ; 
"  On  Eared  Seals,"  p.  381 

H.  R.,  41st  Cong.,  3rd  Sess.,  Ex.  Doc.  No. 
122,  p.  5;  H.  R.,  Ex.  Doc,  44th  Cong., 
1st  Sess.,  No.  83  ;  H.  R.,  50th  Cong.,  2nd 
Sess.,  Rep.  No.  3883,  p.  1 

"Alaska  and  its  Resources,"'  Chap.  VI 


Sen.,  41st  Cong.,  2nd  Sess.,  Ex.  Doc.  No.  36 ; 
H.  R.,  50th  Cong.,  2nd  Sess.,  Rep.  No. 
3883,  p.  116 


H.  R.,  50th  Cong.,  2ud  Sess.,  Rep.  No.  3883, 
p.  250 

Sen.,  51st  Cong.,  2nd  Sess.,  Ex.  Doc.  No.  19 

Sen.,  51st  Cong.,  2nd  Sess.,  Ex.  Doc.  No.  49 


H.  R.,  50th  Cong.,  2nd  Sess.,  Rep.  No.  3883, 
p.  17 

Sen.,  51st  Cong.,  2nd  Sess.,  Ex.  Doc.  No.  49; 
letter  to  Mr.  Windom,  British  Counter-Case, 
App.,  vol.  i,  pp.  84,  85 

H.  R.,  42nd  Cong.,  2nd  Sess.,  Ex.  Doc.  No.  20, 
p.  2;  H.  R.,  44th  Cong.,  1st  Sess.,  Ex.  Doc. 
No.  83 

H.  R.,  50th  Cong.,  2ad  Sess.,  Rep.  No.  3883, 
p.  267 

Ibid.,  p.  211        ..  .,  ., 

Ibid.,  p.  41  . .  .,  .. 

Ibid.,  p.  29  ..  ..  ., 


Where  Reports 

referred  to 
in  United  States' 
Case. 


United       States' 
Cafe,  p.  153 


Date  of  last  Visit 

to  Pribyloff 

Islands 


1877 


1872 


1880 
1891 
1869 
1839 
1889 

1878 
1884 

1891 
1891 
1881 
1880 
1891 

1885 
1890 

1876 

1883 

1886 
1881 
1885 


It  is  also  to  be  remarked  that  although  the  ahove-namcd  gentlemen  had  not  since 
the  dates  ahove  mentioned  (in  some  cases  fifteen  to  t-^enty  years  ago)  visited  the 
Pribyloff  Islands,  and  had  not,  therefore,  any  further  personal  information  on  the 
subject,  yet  the  opinions  expressed  in  the  testimony  now  put  forward  in  many 
instances  differ  materially  from  that  formerly  expressed  by  them  in  their  official 
Eeports,  as  the  following  few  examples  will  show. 
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Stephen  N.  Buynitsky. — As  to  the  existeuce  of  fish  near  the  Pribyloffs :  — 

"  They  (the  natives)  subsist  mostly  on  cod  and         "  At  the  time  I  was  on  the  islands  I  do  not 
halibut,  and  every  description  of   tish  they  can     think  there  were  any  fish  at  all  within  3  miles  of 


find.  They  dry  and  preserve  it  for  winter." — 
(H.  E.,  50th  Congress,  2nd  Session,  Eeport 
No.  3883,  p.  12.) 


the  islands,  and  that  the  seals  to  feed  had  to 
go  farther  than  that  from  land.  The  behef  is 
founded  on  statements  made  me  by  natives  on  the 
islands,  and  also  from  the  fact  tliat  fresh  fish  were 
seldom  eaten  upon  the  islands." — (United  States' 
Case,  Appendix  II,  p.  21.) 


H.  H.  Mclntyre. — As  to  the  movements  of  seals  while  on  the  islands  : — 


I 


"The  fact  is  that  the  bachelor  seals  may  be 
found  to-day  upon  a  certain  rookery,  and  at 
another  time  upon  another  place.  The  result  is 
the  same  animals,  in  many  instances,  have  been 
counted  two  or  three  times." — (H.  E.,  50th  Con- 
gress, 2nd  Session,  Eeport  No.  3883,  p.  116.) 


"Yet  their  (the  seals')  habits  are  so  well  de- 
fined and  unvar}-ing  that  it  is  an  easy  matter  to 
determine  whether  they  increase  or  decrease  from 
year  to  year,  because  they  always  occupy  the  same 
portions  of  certain  beaches,  and  simply  expand  or 
contract  the  boundaries  of  the  rookeries  as  they 
become  more  or  less  numerous." — (United  States* 
Case,  vol.  ii,  p.  48.) 


As  to  the  scarcity  of  bulls  : — 

■•'■^ There  are  at  present  (1888),  in  my  opinion, 
too  few  bull  seals  to  keep  the  rookeries  up  to  their 
best  condition." — (H.  E.,  50th  Congress,  2nd  Ses- 
sion, Eeport  No.  3883,  p.  117.) 

"  Wlien  we  are  left  only  exactly  the  number  of 
bulls  we  need,  and  a  few  even  of  these  are  killed, 
it  completely  upsets  our  calculations,  with  the 
result  of  leaving  too  few  of  this  class  of  animals 
to  secure  the  full  productiv'eness  of  the  rookeries." 
— (H.  E,,  50th  Congress,  2nd  Session,  Eeport 
No.  3883,  p.  130.) 


"While  I  was  located  upon  the  said  islands 
there  was  at  all  times  a  greater  number  of  adult 
male  seals,  than  was  necessary  to  fertilize  the 
females  who  hauled  up  on  said  rookeries,  and  there 
was  no  time  when  there  were  not  vigorous  bulls 
on  the  rookeries  who  were  unable  to  obtain 
female  consorts." — f"  United  States'  Case,  vol.  ii, 
p.  45.) 


Henry  A.  Glidden. — As  to  raids  and  sales  of  skins  :^ 


Oil 


"-'^"  Q.    I    would    ask    whether^  there    are    not  ^  '•  Eaids  on  the  rookeries  by  marauders  did  not, 

trading-vessels  which  buy  skins? — A.  Yes,  Sir,  while  T  was  on  the  islands,  amount  to  anything, 

and  steal  skins ;  that  is  the  great  trouble  we  had,  and  certainly  seal  life  here  was  not  affected  to 

to  watch  marauders.     That  was  more  trouble  than  any  extent  \ij  such  incursions.     I  only  knew  of 

anything  else." — (H.  E.,  50th  Congress,  2nd  Ses-  one  raid  upon  St.  Paul  Island  while  I  was  there."ri 

sion,  Eej)ort  No.  3883,  p.  26.)  — (United  States'  Case,  Appendix,  vol.  ii,  p.  111.) 

I 

J.  H.  Moulton. — As  to  the  increase  of  seals  on  islands : — 

"I  think  during  the  first  five  years  (1877-82)  I  "  \Yliile  on  St.  Paul  Island  (1881-84)  I  do  not 

was  there  there  was  an  increase,  and  during  the  think  the  number  of  seals  increased,  and  in  the 

last  three  years  (1883-85)  there  was  no  increase."  last   year    (1884)    I   think    there    was   a   slight 

— (H.   E.,   50th    Congress,   2nd   Session,   Eeport  decrease." — (United  States' Case,  Appendix,  vol.  ii. 

No.  3883,  p.  255.)  p.  71.) 


"""     Charles  A.  Goff. — As  to  driving : — 

"  We  closed  the  season  by  turning  away  86  per 
cent,  [of  the  seals  driven],  a  fact  which  proves  to 
every  impartial  mind  that  we  were  redriving  the 
yearlings,  and,  considering  the  number  of  skins 
obtained,  that  it  was  impossible  to  secure  the 
number  allowed  by  the  lease;  that  we  were 
merely  torturing  the  young  seals,  injuring  the 
future  hfe  and  vitality  of  the  breeding  rookeries, 
to  the  detriment  of  the  lessees,  natives,  and  the 
Government." — (Senate,  50th.  Congress,  2nd  Ses- 
sion, Ex.  Doc.  No.  90,  p.  5.) 


"A  few  seals  are  injured  by  redriving  (often 
conflicted  with  over-driving,  and  sometimes  so 
called),  but  the  number  so  injured  is  incon- 
siderable, and  could  have  no  appreciable  effect 
upon  seal  life  through  destroying  the  virility  of 
the  male." — (United  States'  Case,  Appendix,  vol.  ii, 
p.  113.) 
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As  to  causes  of  decrease : — 


"  It  is  evident  that  the  many  preying  evils  upon  "  I  believe  that  the  sole  cause  of  the  decrease  ia 
seal  life,  the  killing  of  the  seals  in  the  Pacific  pelagic  sealing,  which,  from  reliable  information, 
Ocean  along  the  Aleutian   Islands,  and  as  they     I  understand  to  have  increased  greatly  since  1884 


come  through  the  passes  to  the  Behring  Sea,  by 
pirates  in  these  waters,  and  the  indiscriminate 
slaughter  upon  the  islands,  regardless  of  the  future 
life  of  the  breeding  rookeries,  have  at  last,  with 
their  combined  destructive  power,  reduced  these 
rookeries  to  their  present  impoverished  con- 
dition."—  (Senate,  50th  Congress,  2nd  Session, 
Ex.  Doc.  No.  90,  p.  5.) 

"  The  prosperity  of  these  world  -  renowned 
rookeries  is  fast  fading  away  under  the  present 
annual  catch  allowed  by  law,  and  this  indiscreet 
slaughter  now  being  waged  in  these  waters  will 
only  hasten  the  end  of  the  fur-seals  of  the 
Pribyloff  Islands."— (Letter  from  Mr.  Goff  to 
Mr.  Windom,  dated  St.  Paul  Island,  Alaska, 
31st  July,  1889.) 


or  1885."- 
p.  112.) 


-(United  States'  Case,  Appendix,  vol.  ii. 


W.  B.  Taylor. — As  to  raids : — 

"  These   vessels   will   take    occasion    to    hang 
around  the  islands,  and  when  there  is  a  heavy  fog 

to  go  to  the  rookeries  very  often As  it 

is  to-day,  these  vessels  come  and  kill  5,000, 
10,000,  and  15,000  seals  every  year."— (H.  R, 
50th  Congress,  2nd  Session,  Report  No.  3883, 
p.  54.) 


"  There  was  but  one  raid  on  the  rookeries  while 
I  was  there,  and  that  took  place  on  Otter  Island." 
— (United  States'  Case,  vol.  ii,  p.  177.) 


George  "Wardman. — As  to  increase  in  number  of  seals  : — 


"  After  having  told  the  Committee  in  1888  that 
he  had  measured  all  the  rookeries  carefully, 
Wardman  was  asked — 

"  Q.  Do  you  put  it  [the  number  of  seals]  at  the 
same  numbers  annually  ? — A.  About.  I  think 
the  breeding  seals  on  the  rookeries  come  in  about 
the  same  numbers." — (H.  R.,  50th  Congress,  2nd 
Session,  Report  No.  3883,  p.  39.) 


"I  made  careful  examination  of  the  rookeries 
each  year,  and  after  the  first  year  I  compared  my 
yearly  observations,  so  that  I  might  arrive  at 
some  conclusion  as  to  whether  it  was  possible  and 
expedient  to  increase  our  portion  of  the  quota  of 
skins  to  be  taken  on  St.  George  Island  without 
injuriously  affecting  seal  life  there.  I  am  satisfied, 
from  my  observations,  that  the  breeding-grounds 
on  St.  George  covered  greater  areas  in  1884  than 
in  1881,  and  that  seal  life  materially  increased 
between  those  dates." —  (United  States'  Case, 
Appendix,  vol.  ii,  p.  178.) 


Charles  Bryant. — As  to  the  date  of  cows  leaving  their  pups  : — 


"  The  females  go  into  the  water  to  feed  when 
the  pups  are  some  six  weeks  old." — (Senate,  41st 
Congress,  2nd  Session,  Ex.  Doc.  No.  32,  p.  5.) 


"  The  pup  is  nursed  by  its  mother  from  its 
birth  as  long  as  it  remains  on  the  islands,  the 
mother  leaving  the  islands  at  different  intervals 
of  time  after  the  pup  is  three  or  four  days  old." — 
(United  States'  Case,  Appendix,  vol.  ii,  p.  5.) 


As  to  time  spent  by  pup  on  land ; — 

"When  once   in   the   water  the    young   seals  "By  the  1st  September  nearly   all  the  pups 

soon  appear  to  delight  in  it,  spending  most  of  tJieir  have  learned  to  swim,  and  until  the  time  of  their 

time  there  in  play,  tumbling  over  each  other  like  departure  from  the  islands  spend  their  time  both 

shoals  of  fish."— ("  Monograph  of  North  American  on  land  and  in  the  water,  but  by  far  the  greater 

Pinnipeds,"  p.  387.)  portion  of  their  time  is  spent  on  land." — (United 

States'  Case,  Appendix,  vol.  ii,  p.  5.) 
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As  to  slaughter  of  pups  in  1S70  : — 

"Agoiii,  during-  the  season  of  ISTO  the  natives, 
to  purchase  supplies  and  for  their  own  food,  killed 
85,000,  mostly  1-  and  2-year-old  seals." — ("  ]\Iono- 
graph  of  North  American  Pinnipeds,"  p.  398.) 


"In  18G9  about  85,000  seals  were  taken  by  the 
natives.  I  never  stated  that  any  such  number 
were  taken  in  1870.  The  full  number  taken  in 
1870  was  less  than  25,000."— (United  State] 
Counter- Case,  Appendix,  p.  414.) 


As  to  relation  of  fur-seals  to  the  breeding  islands  : — 


"  The  fur-  seals  resort  to  the  Pribyloff  Islands 
durinij  the  summer  months  for  the  sole  purpose 
of  re]iroduction.  Those  sharing  in  these  duties 
necessarily  remain  on  or  near  the  shore  until  the 
young  are  able  to  take  to  the  water.  During  this 
considerable  period  the  old  seals  are  not  known  to 
take  any  food." — ("  On  Eared  Seals,"  p.  95.) 


Pro\'iding   the 


the  islands  the 


conditions 
round 


were  the  same  on 
year  round  as  they  are  in  the 
summer,  and  providing  the  food  supply  was  suffi- 
cient in  the  immediate  vicinity  of  the  islands,  I 
think  the  seals  would  remain  on  or  about  the 
islands  during  the  entire  year.  The  seals  evidently 
consider  these  islands  their  home,  and  only  leave 
them  by  reason  of  lack  of  food  and  inclement 
weather." — (United  States'  Case,  Appendix,  vol.  ii, 
p.  5.) 


As  to  date  of  fertilization  of  cows 


"  At  this  stage  they   [the   female   pups]  leave         "  It  is   probable  that  the   females    of  this  age 

the  island  for  the  winter,  and  very  few  appear  to  (2  years)  are  fertilized  by  the  bulls,  and  leave  the 

return  to  the  island  until  they  are  3  years  old,  at  islands   in   the   fall   pregnant." — (United   States' 

irhich  age  they  seek  the  males  for  sexual  inter-  Case,  Appendix,  vol.  ii,  p.  6.) 
course." — ("  Monograph  of  Xorth  American  Pinni- 
peds," p.  401.) 


"  The  whole  time  I  was  there  there  was  an 
ample  supply  of  full-grown  \'igorous  males  suffi- 
cient for  serving  all  the  females  on  the  islands, 
and  every  year  a  surplus  of  vigorous  bulls  could 
always  be  found  about  the  rookeries  awaiting  an 
opportunity  to  usurp  the  place  of  some  old  or 
wounded  bull  unable  longer  to  maintain  his  place 
on  the  breeding-grounds." — (United  States'  Case, 
Appendix,  vol.  ii,  p.  7.) 


As  to  supply  of  breeding  bulls  : — 

"A  residence  of  seven  successive  seasons  on 
the  island  in  charge  of  these  animals  has  fur- 
nished me  with  the  desired  opportunity  for  deter- 
mining this  surplus  product  by  actual  study  of 
their  habits  and  requirements,  and  the  result  is, 
the  killing  of  100,000  per  annum  does  not  leave 
a  sufficient  number  of  males  to  mature  for  the 
wants  of  the  increase  in  the  number  of  females." 
— (H.  E.,  44th  Congress,  1st  Session,  Ex.  Doc. 
No.  83,  p.  175.) 

"  The  stock  of  breeding  bulls  has  decreased 
by  loss  from  age  and  other  causes  so  much  faster 
than  there  has  been  young  seals  grown  to  replace 
them,  that  its  present  condition  is  only  equal  to 
the  present  demand,  and  the  stock  of  half-bulls, 
or  those  to  mature  in  the  next  two  years,  is  not 
sufficient  to  meet  the  wants  of  the  increase  in  the 
females.  Under  these  circumstances  I  feel  it  my 
duty  to  recommend  that  for  the  next  two  years 
the  number  of  seals  to  be  taken  for  their  skins  be 
limited  to  85,000  per  annum."— (H.  K.,  44th  Con- 
gress, 1st  Session,  Ex.  Doc.  Xo.  83,  p.  178.) 

Besides  the  above,  there  are  a  considerable  number  of  United  States'  officials 
who  having  occupied  posts  affording  special  opportunities  for  studying  seal  life,  have 
from  time  to  time  frequently  reported  and  ■written  on  the  subject  to  their  Govern- 
ments, but  neither  their  testimonv  nor  previous  Eeports  are  in  any  way  referred  to 
in  the  United  States'  Case.  Of  these,  Mr.  H.  W.  Elliott,  Mr.  Washburn  Maynard, 
Mr.  W.  J.  Mclntyre,  and  Mr.  George  R.  Tingle  are  the  more  important. 

Tlie  absence  of  all  reference  to  the  writings  or  opinions  of  Mr.  H.  W.  Elliott  Mr.  H.  W.  Elliott. 
forms  a  particidarly  noticeable  omission. 

From  a  date  not  long  sul)sequent  to  the  acquisition  of  Alaska  by  the  United 
States,  Mr.  Elliott  has  been  known  as  the  principal  exponent  and  official  and  unofficial 
writer  on  the  subject  of  the  Pribyloff  Islands  and  the  seals  resorting  to  them. 

Who  Mr.  Elliott  is,  is  best  "told  in  the  words  of  his  testimony  given  before  the 
Congressional  Committee  : — 


"A.  My  experience  covers  three  seasons  on  the  Seal  Islands.     In  the  winter  of  1872-73  a  Kill  44^th  Cong., 
was  pendinfj  before  Congress,  framed  by  :\Ir.  Boutwell,  providing  for  the  estabhshment  of  four  Treasury  jst  ^^^s.,     ^ 
Agents  on  the  Seal  Islands.     Professor  Baird,  of  the  Smithsonian  Institute,  was  very  desirous  that  ^-  ^^-  ^'•^>  r 
[311]  X 
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some  one  should  be  sent  from  the  Smithsonian  to  study  the  life  and  habits  of  the  seals.  He  saw 
Mr.  Boutwell,  and  obtained  from  him  permission  to  nominate  a  man  whom  he  should  appoint 
as  one  of  the  Assistant  Agents.  Professor  Baird  selected  me.  I  received  the  appointment  from 
Mr.  Boutwell,  and  landed  on  the  Island  of  St.  George,  28th  April,  1872.  I  went  up  there  with  the 
special  charge  of  studying  the  life  and  habits  of  the  seals.  The  question  was  an  exceedingly 
interesting  one,  about  wliicn  scientific  men  had  no  special  data,  and  therefore  Professor  Baird's 
interest  in  it.  I  immediately  went  to  work  on  the  grounds  from  the  date  of  my  landing,  and  I  soon 
found  tliat  the  subject  was  one  which  could  not  be  settled,  as  I  thought  it  could,  satisfactorily 
to  myself,  in  one  season.  I  accordingly  remained  over,  and  spent  the  season  of  1873  on  the  sealinw- 
grounds  on  the  Island  of  St.  George  in  order  to  compare  my  observations  of  that  season  with  those 
of  the  season  previous.  I  at  once  saw  that  whatever  I  stated  in  regard  to  this  matter  would  be 
subject  to  criticism,  and  I  thought  it  necessary  to  be  very  thorough  in  my  examination  of  the 
subject  before  I  made  a  report  upon  it.  .  .  .  In  the  winter  of  1873  I  expressed  to  Mr.  Piichardson 
and  my  friends  here  a  great  desire  to  go  to  the  coast  of  Asia  to  visit  the  Eussian  S«al  Islands  in  order 
to  complete  and  extend  my  work  begun  on  our  own  islands.  Mr.  Eichardson  said  that  he  had  no 
authority  to  send  me ;  that  I  could  go  only  by  authority  of  Congi'ess.  Accordingly  1  drew  up  a 
Bill  authorizing  the  Secretary  of  the  Treasury  to  gather  authentic  information  on  that  subject, 
and  it  was  introduced  by  my  friends,  was  referred  to  this  Committee,  before  which  I  appeared 
(Mr.  Dawes  being  the  Chairman  at  the  time),  and  referred  also  to  the  Committee  on  Commerce, 
before  which  also  I  appeared,  was  reported  favourably  to  the  House,  and  approved  on  the  22nd  April, 
1874.  I  immediately  received  my  commission,  and  set  out  in  May  with  an  associate,  provided  for  by 
an  amendment  in  the  Bill,  the  Secretary  of  the  Treasury  putting  the  revenue-cutter  'Eeliance'  at 
our  joint  disposal.  We,  in  visiting  other  places,  paid  special  attention  to  the  Seal  Islands  again  thia 
year.  I  especially  wanted  to  visit  them  at  the  height  of  the  breeding  season.  We  were  there  t-nenty- 
eight  days,  until,  Lieutenant  Maynard  having  expressed  Jiimself  thoroughly  satisfied  with  his  investiga- 
tion on  the  subject,  we  set  sail  for  St.  Matthew's  Island,  and,  after  exploring  that  and  St.  Lawrence 
Island,  we  returned  by  way  of  Ounalaska  to  San  Francisco,  and  submitted  our  Eeports  to  Secretaiy 
Bristow.  A  few  days  after  mine  was  submitted,  Lieutenant  i\Iaynard  submitted  his  Eeport,  the 
contents  of  which  I  knew  notliing  of  until  lately,  when  it  was  sent  to  Congress,  in  obedience  to  0i 
order  of  the  House.  .  .  ;'' 

I 
51st  CoDg.,  It  should  l)c  added  that  as  late  as  1890  this  gentleman  again  visited  and  investi- 

H^T?"^"QO"  gated  the  breeding  resorts  on  the  Pribyloll:"  Islands  as  the  trusted  Agent  of  the  United 

States,  and  again  under  the  mandate  of  a  speeial  Act  of  Congress,  but  that  the  Eeport 
known  to  have  been  made  on  the  results  of  that  examination  has  not  been  published 
or  produced  to  Great  Britain,  although  the  British  Agent  made  a  special  demand  for 
its  production,  and  is  not  anywhere  found  among  the  documents  cited  in  or  appended 
to  the  Case  of  the  United  States. 

The  following  is  a  list  of  some  of  Mr.  Elliott's  Reports  and  writings  on  the  subject 
of  seal  life : — 

1.  Eeport  on  the  Pribyloff  group  or  Seal  Islands  of  Alaska. — (Washington  Government  Printing 
Office,  1873.) 

2.  Eeport  to  Secretary  of  the  Treasury  concerning  the  waste  of  seal  oil,  and  the  "natives"  of  U 
the  Pribyloff  Islands,  and  the  brewing  of  quass. — (H.  E.,  44th  Congress,  1st  Session,  Ex.  Doc.  No.  83,  " 
pp.  103  and  104.) 

3.  Eeport  upon  the  condition  of  affairs  in  the  Territory  of  Alaska. — (Washington  Government 
Printing  Office,  1875.) 

4.  "Ten  years'  acquaintance   with  Alaska,   1867-77." — (iS'ev,-   York.      Harpers   Brothers,   1877; 
vol.  iv,  No.  330.) 

5.  "  The  Seal  Islands  of  Alaska." — (Washington  Government  Printing  Oflice,  1881.) 

6    Eeport  on  the  Seal  Islands  of  Alaska. — (Washington  Goveinmcnt  Printing  Office,  1884.) 
7.  "  Our  Arctic  Province." 

It  is  to  he  noted  that  five  out  of  the  above  seven  publications  were  printed  and 
circulated  by  the  United  States'  Government,  and  that  besides  the  above  works 
Mr.  EUioft  has  contributed  to  newspapers  and  magazines  many  articles  and  papers  too 
numerous  to  £^ive  a  list  of. 

Mr.  Elliott  has,  without  doubt,  always  been  considered  the  leading  authority, 
on  the  fur-seal  question. 

While  it  is  conceivable  that  some  of  the  Reports  of  Agents  appointed  by  the 
United  States  to  control  the  Pribyloif  Islands  may,  for  many  reasons,  have  been 
considered  by  the  advisers  of  the  United  States  as  undesirable  subjects  for  publication,! 
it  is  difficult  to  understand  on  what  grounds  all  of  the  Eeports  have  been  ignored,  ari4 
particularly  why  the  principal  official  investigator  of  the  natural  history  of  the  fur-seal 
should  not  be  even  referred  to,  and  his  Eeport,  made  in  pursuance  to  a  sjoecial  Act 
of  Congress,  should  be  suppressed. 
Mr.  A.  W.  Another  noteworthy  circumstance  connected  with  the  evidence  put  forward  by 

],avonder.  the  United  States  is  as  to  the  declarations  which  purport  to  have  been  made  before 

one  "A.  W.  Lavender."     These  are  very  numerous,  some  being  taken  at  Sitka,  others 
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at  WashiugtoD,    others   at    Xadiak,   Nicholas   Bay,    Dixou   Eutrauce,    Victoria,    San 
Francisco,  and  Lynn  Canal. 

On  reference  to  the  declarations  it  vrill  be  found  that  this  gentleman  purports  to  United  States' 
have  attested  declarations  at  these  various  places  all  on  the  same  day.     Tims,  on  the  ^*^^?  Appendix, 
14th  April  he  attests  the   declaration   of   three  Indians  in  or  near' Lvnn  Canal  or  ibid"'^3S2*'' '^"" 
Chatham  Sound,  and  also  the  evidence  of  J.  Johnson  at  Victoria,  British  Columbia;  Ibid',  pp.  406, 43-1. 
while  on  the  very  same  date  he  purports  to  attest   the  declaration  of  :Martin  Benson 
and  James  Griffin  at  San  Francisco. 

Other  examples  may  be  found,  as  to  the  26th  April,  at  pp.  257,  357,  and  366;  as 
to  the  30th  April  at  pp.  256  and  485;  as  to  the  3rd  May  at  pp.  323,  349,  368,  and  445 ; 
and  as  to  the  12th  May  at  pp.  269  and  283  of  the  same  Appendix. 

Mr.  Joseph  Murray,  another  United  States'  Agent,  appears  to  have  been  able  to  Mr.  Joseph 
attest  affidavits  in  two  places  at  once.     For  instance,  on  the  13th  April  he  attested  Murray. 
the  declaration  of  Isaac  Leonard  at  Kadiak,  and  on  the  same  day  the  declaration  of 
E.  "W.  Littlejohn  at  San  Francisco,  the  distance  between  the  two  places  being  not  less      ' 
than  1,680  miles  by  sea.     (See  pp.  217  and  457,  United  States'  Appendix,  vol.  ii.) 

No  less  than  twenty-three  affidavits  from  various  Makah  Indians  who  inhabit  The  Makah 
Neah  Bay  and  district  appear  in  the  United  States'  Appendix.  None  of  these  Indians, 
■witnesses  have  been  seen  on  behalf  of  Great  Britain,  nor  has  their  evidence  been 
subject  to  the  test  of  local  inquiry,  for  the  reasons  stated  in  the  declaration  of  Arthur 
Belyea  (see  British  Counter-Case,  Appendix,  vol.  ii,  p.  176),  from  which  it  will  be  seen 
that  in  November  lb92  he  visited  Neah  Bay,  with  a  view  to  making  the  necessary 
inquiries,  but  althous^h  the  Indians  vrere  perfectly  willing  to  talk  to  him  and  give 
evidence  to  him,  the  United  States'  Government  Agent,  one  John  P.  McGIinn  (who  it 
will  be  noticed  has  witnessed  nearly  every  single  deposition  taken  amons^st  these  people), 
refused  to  allow  him  to  examine  any  of  the  witnesses,  although  he  offered  to  do  so  in 
the  presence  of  the  said  John  P.  McGlinn. 

Mr.  Belyea,  however,  saw  the  natives,  and  tried  to  get  them  to  give  evidence  in 
spite  of  Mr.  McGlinn,  but  he  was  told  by  them  that  they  dare  not  disobey  this  Agent, 
and  that  he  had  forbidden  them  to  talk  about  seals  to  any  stranger  who  came  there 

<  without  his  permission.     Whilst  he  was  making  these  inquiries  he  was  followed  by  a 
policeman  under  the  orders  of  McGlinn,  and,  as  he  believed,  for  the   purpose*  of 
.  preventing  the  Indians  from  talking  to  him. 

The  policeman  actually  followed  him  into  the  house  of  one  of  the  Indians,  and 
used  threatening  language  to  the  Indian,  which  caused  him  to  cease  speaking  to 
Mr.  Belyea.  He,  however,  got  hold  of  one  Indian  named  Jackson,  who  made  a 
statement  to  him,  which  appears  in  the  British  Counter-Case,  Appendix,  vol.  ii,  p.  178. 
The  witness,  among>t  other  things,  told  him  that  Mr.  McGlinn  would  issue  an  order 
that  would  send  auy  one  to  gaol  who  gave  evidence  to  Mr.  Belyea. 

The  United  States'  evidence  comprises  some  eight  declarations  by  one  Charles  J.  Mr.  Charles 
Behlow  as  to  accurate  examinations  purporting  to  be  made  by  him  of  certain  cargoes  Behlow. 
of  seal-skins  taken  from  pelagic  sealers. 

In  these  depositions  he  professes  to  give  the  result  of  the  examinations,  reporting 
in  each  case  an  extremely  small  number  of  male  skins,  and  also  reporting  that  the 
female  skins  showed  that  almost  all  of  the  n  were  in  pup  when  taken.  Inquiries  lead 
to  the  discovery,  however,  that  ^Ir.  Behlow's  inspection  of  the  cargoes  in  question  was 
so  slight  as  practically  to  amount  to  no  inspection  at  all.  One  example  will  suffice  to 
show  Mr.  Behlow's  method.  In  the  case  of  the  '•'  Emma  Louise,"  Mr.  Behlow  reports 
(United  States'  Case,  Appendix,  vol.ii.  p.  402)  that  he  examined  1,342  skins  from  this 
ship,  and  he  purports  to  give  an  accurate  result  of  his  investigation,  showing  4  bulls,  I 

123  males,  98  pups,  and  1,112  cows.     It  will  be  seen  from  the  affidavits  of  Charles  p 

B.  J.  Barber,  Charles  D.  Ladd,.  and  J.  A.  Belodo  (British  Counter-Case,  vol.  ii, 
p.  173  et  scq.)  that  the  examination  of  this  large  number  of  skins,  which  in  ordinary 
course  Avould  take  a  great  many  hours  to  examine,  did  not  occupy  Mr.  Behlow  more 
than  five  minutes,  and  that  he  stated  to  them  that  it  did  not  pay  to  inspect  them,  as  he 
was  only  paid  5  dollars  a-day  for  doing  it. 

The  skms  were  subsequently  forwarded  to  London — to  Messrs.  Lampson — and 
their  lleport  on  them  will  be  found  on  p.  112.  vol.  ii,  British  Counter-Case,  Ajjpendix. 
This  Report  shows  that  no  less  than  563  skins  were  too  light  to  be  those  of  bearing 
females,  and  306  of  them  are  too  heavy  to  be  females  at  all,  leaving  a  balance  onlv  of 
469  which  could  liave  been  bearing  females. 

The   various    statistical  Tables    used   throughout  the   United    States'    Case   and  Cnited  States" 
Counter  -  Case    contain   many   regrettable   errors,    which   will   at    the    proper    time  Tables. 
be   pointed   out.      It   is   sufficient   here,   as   an   example    of   these    errors,    to   draw 
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attention  to  the  now  admitted  serious  inaccuracies  in  Messrs.  Lampson's  Tables 
(United  States'  Case,  Appendix,  vol.  ii,  p.  582),  and  to  the  extraordinary  Table3 
appearing  at  p.  369  of  the  United  States'  Counter-Case  Appendix.  This  latter  Table 
has  been  examined  by  an  actuary,  with  the  result  that  he  reports  that  every  sino-le 
calculation  of  averages  shown  thereon  is  erroneous.  This  Table  is  particularly  relied 
upon  in  the  United  States'  Counter-Case  (p.  77),  on  the  question  of  the  average  weio-ht 
of  seal- skins  in  various  years. 

In  a  great  number  of  cases  deponents  giving  evidence  for  the  United  States  have 
been  seen  with  reference  to  their  affidavits,  and  almost  invariably  it  has  been  found 
that  the  statements  made  in  the  original  deposition  were  capable  of  considerable 
modification  and  explanation  not  contained  in  the  original  affidavit.  Presh  affidavits 
have  been  obtained  from  some  of  these  deponents.  In  many  cases  the  witnesses 
directly  contradict  their  former  statements,  and  others  even  deny  that  they  made  them. 
The  following  few  examples  will  show  with  what  caution  the  evidence  put  forward  by 
the  United  States  should  be  received  : — 


Statements  in  Depositions  taken  on  behalf  of  Statements  of  same  Witnesses  in  Depositions 

the  United  States.  taken  on  behalf  of  Great  Britain. 

Thorwal  Mathason. — As  to  number  of  females  in  coast  catch  : — 

"  We  caught  over  1,000  seals  off  the  coast;  most  "I  told  him  [the  United  States' Agent]  about 
all  females,  and  a  great  number  of  them  had  young  three  out  of  five  were  females." — (British  Counter- 
pups  in  them." — (United  States'  Case,  Appendix,  Case,  Appendix,  vol.  ii,  p.  167.) 
vol.  ii,  p.  339.) 


As  to  number  of  seals  lost : — 

"  It  takes  anywhere  from  one  to  twenty  shots  on  "  He  [the  United  States'  Agent]  did  not  ask  me 
the  average  to  secure  a  seal,  and  I  think  we  got  how  many  seals  were  lost  by  sinking,  but  if  he 
about  three  out  of  five  that  we  killed." — (United  had  I  would  have  told  him  very  few  were  lost. 
States'  Case,  Appendix,  vol.  ii,  p.  339.)  Last  year,  out  of  243  seals  taken  by  the  boat  1  was 

in,  5  were  lost  by  sinking;  this,  142  were  taken, 
and  3  w^ere  lost  by  sinking.  This  is  about  the 
usual  percentage  lost.  .  .  .  The  first  shot  kills  the 
sleeping  seal  if  the  hunter  is  any  good." — (British 
Counter-Case,  Appendix,  vol.  ii,  p.  167.) 


Henry  Brown : — 

A  long  deposition  on  sealing  matters  purporting 
to  be  made  by  tl'is  witness  appears  in  the  United 
States'  Case,  Appendix,  vol.  ii,  p.  317,  in  which  he 
states  he  was  enij  loyed  on  the  schooner  "  Minnie," 
1890,  the  "  Mascotte,"  1891,  and  the  "  Mav  Belle," 
1892 


"  In  1890  I  was  a  seaman  on  the  'Minnie.'  In 
1891  a  seaman  on  the  'Mascotte.'  In  1892  I  was 
a  seaman  on  the  '  May  Belle '  until  the  18th 
April. 

"  I  have  never  given  any  statement  to  any 
person  on  sealing  matters  eitlier  at  Victoria  or  any 
other  place.  I  am  positive  that  I  was  not  in 
Victoria  in  the  month  of  April  last,  and  did  not 
then  or  at  any  olher  time  or  place  make  any  state- 
ment to  any  person  ahout  sealing." — (British 
Counter-Case,  Appendix,  vol.  ii,  p.  171.) 


Alfred  Dardeau. — As  to  proportion  of  females  : 

"  Of  the  seals  that  w^ere  caught  off  the  coast,  "  I    consider    half    the    seals    caught    by  the 

fully  90   out  of   every  100  had  young  pups  in  schooner  'E.  B.Marvin'  [the  only  sealing- vessel 

them.  .  .  .     [In  Behring  Sea]  most  all  of  them  he  was  ever  on]  during  the  time  1  was  aboard  of 

were  femalas  that  had  given  birth  to  their  young  her  were  females,  and  a  large  proportion  of  these 

on  the  islands." — (United  States'  Case,  Appendix,  female  seals  were  barren." — (British  Counter-Case, 

vol.  ii,  p.  322.)  Appendix,  vol.  ii,  p.  181.) 


William  Short. — As  to  proportion  of  females  : — 

"When  cruizing  along  the  coast  our  principal         "I  told  him  that  in  some  places  we'^got  most 
catch  was  female  seals  in  pup.  .  .  .     Fully  90  per     males,   and   in   others    most    females." — (British 
cent,  of  seals  obtained  by  us  in  Behring  Sea  were     Counter-Case  Appendix,  vol.  ii,  p.  182.) 
cows  in  milk." — (United  States'  Case,  Appendix, 
vol.  ii,  p.  348.) 
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George  Disliow.- 


As  to  number  of  females 


"  A  large  propoi'tiou  of  all  the  seals  taken  are 
females  in  pu])." — (United  States'  Case,  Appendix, 
vol.  ii,  p.  323.) 


"  Sometimes  I  got  more  males  than  females,  and 
sometimes  more  females  than  males.  Taking  the 
years  together,  I  think  the  catch  was  about  half 
and  half." — (British  Counter-Case,  Appendix, 
vol.  ii,  p.  57.) 


As  to  nm'sins;  cows  in  Behrin";  Sea : — 

"  Most  of  the  seals  taken  in  Behring  Sea  are 
females.  Have  taken  them  70  miles  from  the 
islands,  that  were  full  of  milk." — (United  States' 
Case,  Appendix,  vol.  ii,  p.  323.) 


"  A  few  cows  there  [in  Behring  Sea]  would  be  in 
milk." — (British  Counter-Case,  Appendix,  vol.  ii, 
p.  57.) 


As  to  close  season  : — 

"  I  think  a  closed  season  should  be  established         "  I  told  him  [United  States'  Agent]  I  thought 

for  breeding  seals  from  the   1st  January  to  the  the  Sea  ought  to  be  closed  till  about  end  of  July, 

15th   August,  in   the   Xorth   Pacific   Ocean  and  and  then  let  us  go  in." — (British  Counter-Case' 

Behring   Sea." — (United   States'  Case,  Appendix,  vol.  ii,  p.  57.) 
vol.  ii,  p.  323.) 

Niels  Bonde. — -V.s  to  proportion  of  females  : — 

"The   seals   caught   along  the  coast  after  the         "I  would  say  that  about  60  per  cent,  on  the 

1st  April  are  mostly  ])regnant  females,  and  those  coast  were  females,  and  about  50  per  cent,  females 

caught  in  Behring  Sea  were  females  that  had  given  in  Behring  Sea." — (British  Counte-Case,  Appendix, 

birth    to    their    young." — (United   States'    Case,  vol.  ii,  p.  94.) 
Appendix,  vol.  ii,  p.  316.) 


As  to  number  of  seals  lost : — 

"  A  green  hunter  will  not  get  more  than  one  out 
of  five ;  and  I  have  known  one  hunter  on  our  vessel 
who  shot  eighty  shots  and  got  only  four  seals." — 
(United  States'  Case,  Appendix,  vol.  ii,  p.  316.) 


"  The  poor  hunter  missed  about  half  of  those  he 
fired  at ;  he  wounded  a  few,  which  escaped  ;  he 
sunk  a  few." — (British  Counter-Case,  Appendix 
vol.  ii,  p.  94.) 


John  Morris. — As  to  scarcity  of  seals  : — 


"  Seals  are  scarcer  now  than  in  former  years.  .  .  . 
The  seal  herd  will  soon  become  exterminated." — 
(United  States'  Case,  Appendix,  vol.  ii,  p.  340.) 


"  Each  year  I  have  found  the  seals  on  the  coast 
about  in  the  same  numbers ;  .  .  .  .  taking  it  one 
year  with  another  they  don't  change  much,  if  at 
aU.'* — (British  Counter-Case,  Appendix,  vol.  ii, 
p.  170.) 


As  to  the  proportion  of  females  : — 

"  We  began  sealing  off  Cape  Flattery,  ....  and 
captured  about  800  seals  along  the  coast.     There 

were  not  over  10  males  in  the  whole  lot 

About  the  last  of  April  1883  I  sailed  from  Victoria, 
on  a  sealing  voyage,  on  the  '  Onward,'  Morris, 
master,  ....  and  captured  about  400  seals  while 
I  was  on  her.  They  were  all  females  with  pup 
excepting  the  yearlings,  which  were  about  one- half 
male  and  one-half  female.  In  February  1885  I 
sailed  from  Victoria,  British  Columbia,  in  the 
schooner  '  76,'  Potts,  master,  ....  and  caught  about 
20  seals,  all  of  which  were  pregnant  females."  — 
United  States'  Case,  Appendix,  vol.  ii,  p.  240.) 


"  There  is  no  getting  out  of  the  fact  that  there 
are  more  males  taken  than  females.  If  any  one 
says  that  I  ever  told  him  that  more  females  were 
taken  than  males  he  says  what  is  not  true." — 
(British  Counter-Case,  Appendix,  vol.  ii,  p.  170.) 


James  Bobert  Jamieson. — As  to  number  of  seals  lost 


"  The  ordinary  white  hunter  will,  on  an  average, 
lose  over  half  that  lie  kills  and  wounds." — (United 
States'  Case,  Appendix,  vol.  ii.  p.  331.) 


,"  I  think  the  average  hunter  would  miss  one- 

third  the  seals  shot  at Not  over  one  seal 

in  twenty  escapes  after  being  shot  by  the  hunter." 
—  (British  Counter  -  Case,  Appendix,  vol.  ii, 
p.  180.) 
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As  to  proportion  of  females  and  pregnancy  : — 

"  In  hunting   along   the   coast,  I  think  about  "  Not  over  one  in  forty  of  the  females  c&ught  on 

SO  per  cent,  of  those  we  caught  were  females,  and  the  coast  en  route  to  Behring  Sea  were  with  pup 

most    of    them   were    carrying    their    young." —  inside." — British  Counter-Case,  Appendix,  vol.  11/ 

(United  States'  Case,  Appendix,  vol.  ii,  p.  331).)  p.  180.) 

Herbert  Shelley  Bevington.— As  to  prohibition  of  pelagic  sealing : — 


"  The  deponent  further  said  that  ....  the  con- 
tinual supply  of  fur-seal  skin,  which  it  is  im- 
portant should  be  constant  and  regular  in  supply, 
Is  absolutely  necessary  to  the  maintenance  of  this 
industry 

"He  has  no  hesitation  in  saying  that  the  best 
way  to  accomplisli  that  object  would  be  to  prohibit 
absolutely  the  Idlling  of  all  seals  except  upon  the 
islands,  and  furthermore  to  limit  the  killing  of 
ieals  in  the  islands  to  the  male  species  at  parti- 
cular times,  and  to  limit  the  number  of  the  males  to 
be  so  killed.  If,  however,  the  rights  of  individuals 
are  to  be  considered,  and  sealing  in  the  open  sea 
is  to  be  allowed,  then  deponent  thinks  that  the 
number  of  vessels  to  be  sent  out  by  each  country 
ought  to  be  limited,  and  the  number  of  seals  which 
may  be  caught  by  each  vessel  should  be  specified." 
— (United  States'  Case,  Appendix,  vol.  ii,  p.  553.) 


"  I  am  not  in  favour  of  its  [North-west  catch] 
total  suppression. 

"  I  am  of  opinion  that  the  North-west  catch  is 
a  useful  element  in  the  market,  and  I  think  the 
trade  would  object  to  its  disappearance.  Its  total 
suppression,  in  my  opinion,  woidd  tend  to  create  a 
monopoly,  and  would  place  the  whole  business  in 
the  hands  of  the  persons  for  the  time  being 
owning  the  islands,  and  this  I  should  ol)ject  to." — 
(British  Counter-Case,  Appendix,  vol.  ii,  p.  249.) 


Herbert  Shelley  Bevington. 


As  to  intermingling  :- 


**  That  the  differences  between  the  three  several 
Borts  of  skins  last  mentioned  [Alaska,  Copper,  and 
North-west]  are  so  marked  as  to  enable  any 
person  skilled  in  the  business,  or  accustomed  to 
handle  the  same,  to  readily  distinguish  the  skins 
of  one  catch  from  those  of  another,  especially  in 
bulk,  and  it  is  a  fact  that  when  they  reach  the 
market  the  skins  of  each  class  come  separately 
and  are  not  found  mingled  with  those  belonging  to 
the  other  classes." — (United  States'  Case,  Appendix, 
vol.  ii,  !>.  551.) 

Leon  Eevillon,  member  of  the  firm  of 
tion  of  i^elagic  sealing  : — 

"  "We  firmly  believe  that  if  the  slaughter  of  the 
North-west  coast  fur-seals  is  not  stopped  or 
■regulated,  the  Alaska  fur-seals  will  disappear 
entirely." 

[The  marginal  note  to  this  paragraph  is :  "  If 
pelagic  sealing  is  not  stopped,  Alaska  fur-seals 
will  disappear."] — (United  States'  Case,  Appendix, 
vol.  ii,  p  590.) 


"  In  my  opinion,  at  least  25  per  cent,  of  the 
skins  found  amongst  Copper  Island  skins  are 
undistiuguishable  from  Alaskas,  and  in  the  same 
way  at  least  25  per  cent,  of  tlie  skins  found 
amon2;st  Alaskas  are  undistinguishable  from 
Coppers.  In  both  consignments  I  have  noticed 
also  a  considerable  quantity  of  skins  which  in  a 
less  marked  manner  resembled  the  other  class,  but 
I  consider  the  bulk  can  be  distmguished. ' — 
(British  Counter-Case,  Appendix,  vol.  ii,  p.  249.) 


Eevillon  Preres,  of  Paris. — As  to  prohibi- 


"  5.  Q.  The  next  point,  M.  Eevillon,  is  as  to  the 
last  paragraph  of  your  deposition,  of  which  the 
marginal  note  reads :  '  If  pelagic  sealing  is  not 
stopped,  Alaska  fur-seals  will  disappear.'  Does 
that  marginal  note  fairly  ref)resent  what  you 
meant  to  convey  ? — A.  No ;  I  do  not  think  it 
does.  I  did  not  intend  to  convey  that  I  was  in 
favour  of  any  particular  way  of  regulating  the 
question.  All  that  I  meant  was  that  if  what  I 
heard  was  true.  I  thought  some  sort  of  Eegulation 
was  necessary  for  the  protection  of  the  seals. 

"  6.  Q.  Would  not  the  total  suppression  of  all 
pelagic  sealing  have  the  effect  of  giN'ing  the 
Company  leasing  the  islands  an  absolute  monopoly 
of  the  business  in  this  class  of  seals? — A,  This 
mioht  be  so  ;  I  do  not  know. 

"  7.  Q-  "Well,  assuming  that  it  would  be  so,  do 
you  think  it  would  be  a  result  that  would  be 
beneficial  to  the  fur-seal  business  ? — A.  It  depends 
upon  how  the  monopoly  is  managed,  but,  speaking 
generally,  I  am  against  monopolies,  and  in  favour 
of  a  free  market.  I  think  monopolies  injure  the 
progress  of  business."  —  (British  Counter-Case, 
Appendix,  vol.  ii,  p.  230.) 


H.  Poland. — As  to  intermingling  : — 

"That  the  three  classes  of  skins  above  men- 
tioned [Alaska,  Copper,  and  North-west]  are 
easily   distinguishable   from    each   other   by   any 


"  I  admit  that  amongst  the  Copper  Island  catch 
there  is  a  certain  percentage  of  skins  Mhich  are 
for    the   most    part    undistinguishable   from   the 
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person  skilled  hi  the  business  or  accustomed  to 
handlin<T  skins  in  the  raw  state. 

"That  the  deponent  has  personally  handled 
samples  of  the  skins  dealt  in  hv  tins  firm,  and 
would  himself  have  no  ditficulty  in  distinguishiug 
the  skin  of  tiie  Copper  Island  catch  from  the  skin 
of  the  Alaska  and  Xoith-west  catch." — (United 
States'  Case,  Appendix,  vol.  ii,  p.  r>71.) 


Alaska  (or  I'ribyloff  Island)  catch,  although  that 
percentage  would  he  dillicult  to  asceitain.  At  a 
guess  I  should  say  that  it  was  not  more  than 
30  per  cent.,  l)ut  of  course  the  fur  0/  some  of 
these  would  be  less  dense.  I  have  also  noticed  in 
the  Alaska  catch  that  there  are  in  some  ])articular 
vears  skins  which  are  undistimruishable  from 
Copper  Island  skins." — (British  Counter-Case, 
Appendix,  vol.  ii,  p.  250.) 


William  Cbarlcs  Biatspiel  Stamp. — As  to  intermiugling:- 


"  That  skins  of  these  several  catches  [Alaska, 
Copper,  and  Xorth-west]  arc  readily  distinguished 
from  each  other 

"The  differences  between  Copper  and  Alaska  seals 
are  difficult  to  describe  so  that  they  can  be  under- 
stood by  any  person  who  has  no  practical  know- 
ledge of  furs,  but  to  any  one  skilled  in  the  business 
there  are  ajDparent  differences  in  colour  between 
the  Copper  and  Alaska  skins,  and  a  difference  in 
the  length  and  quality  of  the  hairs  which  compose 
the  fur,  and  there  are  also  apparent  slight  diffe- 
rences in  the  shape  of  the  skin.  The  difference 
Ibetween  the  skins  of  the  three  catches  are  so 
marked,  that  they  have  always  been  expressed  in 
the  different  prices  obtained  for  the  skins." — 
(United  States'  Case,  Appendix,  vol.  ii,  p.  575.) 


"  In  my  opinion,  there  is  no  absolute  line  of 
demarcation  between  the  Copper  Island  skins  and 
Alaskas,  and  in  inspecting  the  consignments  made 
each  year  from  the  Pribyloff  Islands,  through 
^lessrs.  Lampson  and  Co.,  I  have  found  a  certain 
percentage  of  skins  which  were  facsimiles  of 
Cop])er  Island  skins,  and  in  the  same  way,  in- 
specting consignments  of  Copper  Island  skins,  I 
have  seen  skins  which  had  I  seen  them  elsewhere, 
I  should  have  classed  as  Alaskas,  and  also  a 
certain  number  of  the  intermediate  degrees  of 
similarity."  —  (British  Counter-Case,  Appendix, 
vol.  ii,  p.  245.) 


AYilliam  Charles  Biatspiel  Stamp. — As  to  prohibition  of  pelagic  sealing : — 

"  That  the  continued  existence  of  the  fur-seal  "  I  am  not  in  favour  of  the  suppression  of  the 

business  is  dependent,  in  deponent's  judgment,  North-west  catch.  In  my  opinion  it  would 
upon  the  preservation  of  the  seal  herds  frequenting  be  neither  just  nor  practicable.  It  would  not  be 
the  North  Pacific  region,  and  is  also  a  most  ini-  just,  because  I  consider  that  the  Canadians  have  a 
portant  element  in  the  industry,  that  the  supply  right  to  catch  the  seals  frequenting  the  sea 
of  seal-skins  coming  into  the  market  each  year  adjoining  their  own  shores,  and  which  feed  to  a 
should  be  regular  and  constant.  large  extent   on  the  food  there   found,  provided 

*  *  *  *  they  do  so  in  a  proper  manner. 

"  That  some  Eegulations  are  necessary  for  the  "  I  think  it  would  be  impracticalde,  because  the 
preservation  of  the  seal  herds  frequenting  the  only  effect  of  entire  prohibition  would  probably 
Northern  Pacific  region." — (United  States'  Case,  be  to  cause  the  Canadian  schooners  to  register 
Appendix,  vol.  ii,  p.  574.)  under  the  flags  of  other  nations.     I  am  of  opinion 

also  that  the  North-west  catch  is  a  very  im- 
portant element  in  the  market  in  keeping  the  price 
of  the  articles  within  the  reach  of  the  ordinary 
consumer." — (British  Counter  -  Case,  Appendix, 
vol.  ii,  p.  245.) 

Emile  Hertz,  member  of  the  firm  of  Emile  Hertz  and  Co.,  Paris. — As  to  inter- 
mingling : — 

"  That  the  said  firm  can  distinguish  very  readily  "  I  have  from  time  to  time  seen  among  the 
the  source  of  production  of  the  skins  when  the  consignments  of  Alaska  seals  offered  for  public 
latter  are  in  their  undressed  state." — (United  sale  by  Messrs.  Lampson  and  Co.,  of  London,  skins 
States'  Appendix,  vol.  ii,  p.  588.)  resembling  Copper  Island  skins,  and  among  the 

consignments  of  this  latter  sort  skins  resembhng 
the  Alaska  kind,  but  I  believe  it  to  be  impossible 
to  affirm  absolutely  that  these  doubtful  skins 
belong  to  one  or  other  of  these  two  localities." — 
(British  Counter-Case,  Appendix,  vol.  ii,  p.  242.) 


Norman  Hodgson. — As  to  sorting  male  from  female  skins  : — 

"I  have  handled  a  great  many  seal-skins,  and  "At  Unalaska  I  was  placed  on  board  the  seized 

can,  upon  examination  of  the  pelt,  distinguish  the  vessel   '  Henrietta'  with  Lieutenant  Johnson    of 

sex  of  the  animal,  except  in  the  case  of  animals  the  '  Corwin,'  to  proceed  with  her  to  Sitka.     She 

under  2  years    of  age  ;  these   cannot  always    be  had  at  the  time  of  seizure  about  400  skins,  and  on 

distinguished.     I  examined  carefully  this  day  420  our  arrival  at  Sitka  I  was  asked  to  inspect  these 

seal-skins  on  board  the  British  sealing-schooner  to   determine  the  sex   of  the  seals  frmn  which 

"  Henrietta,  which   skins,    according   to   log   and  they  had  been  taken.     Captain  C.  H.  -tj^JoP'/i"'  9^ 

sealing-book  of  said  vessel,  were  taken  in  Bering  the  '  Corwin,'  asked  me  to  do  this.     1  told  him  it 
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Sea  during  tliemoutli  of  August  1892,  and  find,  to 
the  best  of  my  knowledge  and  belief,  the  propor- 
tion of  the  sexes  to  be  as  follows : — Females,  3G1 ; 
males,  33 ;  young,  the  sex  of  wdiich  could  not  be 
distinguished,  26. 

(Signed)  "N.  HODGSON. 

"  Subscribed  and  sworn  to  before  me  at  Sitka, 
Alaska,  this  21st  day  of  September,  1892. 
(Signed)  "  C.  L.  Hooper, 

"  Notary  Public,  District  of  Alaska." 

—  (United  States'  Counter-Case,  p.  369.) 


was  impossil)le  to  ascertain  this  with  any  degree 
of  accuracy,  but  he  said  to  go  on  anyway  and  do 
my  best,  and  I  did  so.  I  gave  him  a  statement  of 
wliat  I  thought  they  were ;  he  wished  me  to  swear 
to  it,  but  I  told  him  I  could  not  do  so,  but  the 
statement  I  had  given  him  was  to  the  best  of  my 
knowledge.  After  the  s)<ins  are  salted,  I  consider 
it  impossible  to  define  the  sex  of  the  smaller  skins 
up  to  3  years.  With  the  old  cows  and  old  bulls, 
of  course,  an  expert  can  tell,  but  I  consider  it 
quite  impossible  for  any  one  to  say,  after  skins 
have  been  salted,  that  any  particular  skin  was 
that  of  one  that  liad  been  carrying  young  and 
from  which  the  pup  had  been  cut." — (British 
Counter-Case,  Appendix,  vol.  ii,  p.  134) 


As  to  seals  sinking : — 


"  The  white  hunter  secures  on  an  average  about         "  Lose  very  few  seals  by  sinking  ;  from  5  to  10 

60  or  65  per  cent,  of  all  fur-seals  shot  in  the  per  cent,  will  cover  my  total  loss  iii  that  respect." 

season."  —  (United    States'   Case,    Appendix    ii,  —  (British     Counter-Case,     Appendix,     vol. 

p.  367.)  p.  134.) 


n. 


Charles  Campbell : — 

"Experienced  hunters  lose  very  few  seals  that  "I  am  no  hunter,  but  this  year  I  killed  15  sealg, 

are  shot,  but  beginners  lose  a  great  number." —  and  lost  1  only." — (British  Counter-Case,  Appen- 

(United  States'  Case,  Appendix,  vol.  ii,  p.  256.)  dix,  vol.  ii,  p.  77.) 

"  Majority   of    seals   taken    are   females   with  "  The   principal  part  of  my  catch  was  young 

yonng." — (United  States'  Case,  Appendix,  vol.  ii,  males;  there  were  more  of  them  than  females." — 

p.  256.)  (British  Counter-Case,  Appendix,  vol.  ii,  p.  77.) 


Clat-ka-koi. — As  to  hunting  on  coast  :- 


"  He  does  not  hunt  seal  in  schooners." 


"  This  season  this  village  got  86  seals,  and  four 
canoes  were  manned  from  this  village." 


"  Sometimes  a  few  seals  follow  schools  of  herring 
into  [Barclay]  Sound  and  go  out  hurriedly.  On 
such  occasions  a  few  are  killed." — (United  States* 
Case,  p.  305.) 


"  I  have  hunted  both  from  sliore  and  from 
schooner.*' 

"  I.  told  him  [United  States'  Agent]  that  this 
year  our  tribe  had  got  750  seals  with  nineteen 
canoes  fisliing  from  the  shore,  and  that  we  had  got 
more  last  year.  I  told  him  that  one  canoe  owned 
by  a  man  named  Kennedy,  of  the  same  tribe  as  I 
am,  liad  got  86  seals  from  the  shore  [in  1891]  last 
year."' 

"  I  told  him  [United  States'  Agent]  I  had  seen 
seals  inside  of  Barclay  Sound,  and  have  killed 
them  as  far  up  as  "  Turn  Point,"  and  even  farther 
up  the  canal.  I  told  him  that  when  the  bait  would 
come  in  sometimes  I  would  go  out  and  get  three 
seals  in  a  little  while,  and  have  gone  a  mile  and  a- 
half  outside  of  Village  Island,  when  the  herring 
have  been  p.enty,  and  seen  lots,  and  that  I  have 
seen  a  canoe  get  from  15  to  20  a-day  there  .... 
Seals  come  into  Barclay  Sound  every  year,  some- 
times more  than  others ;  the  more  fish  that  come 
in  the  more  seals  come." — (British  Counter-Case, 
Appendix,  vol.  ii,  p.  150.) 


i 


Other  questions  referring  to  numbers  of  seals  lost  by  sinking,  composition  of  catch,  &c.,  were  asked 
Clat-ka-koi  by  the  United  States'  Agent,  but  his  replies  do  not  appear  in  the  United  States'  Case. — 
(See  British  Counter-Case.) 


"  Dick,"  or  Ehenchesut. 


-As  to  hunting  on  coast 


"  To  his  knowledge,  no  seals  ever  came  inside  "  I  told  liLii  [United  States'  Agent]  we  got  skins, 
Barclay  Sound,  and  that  he  never  caught  any  every  season  inside  of  Village  Island,  in  Barclay 
inside,  and,  moreover,  he  and  his  friends  never  Sound  ;  I  could  not  have  told  him  anything  else, 
heard  of  any  entering  these  waters."  for  I   told   him  I  had   got   them   as   far  up  as 

Ecool." 
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lie 


states   that  durinq, 

belonc;inq; 


the  hist  five  mouths 
twenty-tive  canoes  belonging  to  tlic  viUago, 
luannetl  by  fifty  men,  have  been  engaged  in  sealing 
off  the  coast  of  Vancouver  Island.  Tiiey  obtained 
iu  this  time  10  skins  ^Ji'r  capita^  in  all,  500  skins. 
....  Tiie  fifty  men  who  Nvent  out  from  this 
village  joined  schooners,  two  in  number,  and  the 
seals  were  caught  about  20  miles  to  southward 
and  westward  of  Cape  Flattery.  Of  the  number 
caught,  300  were  caught  and  killed  by  the  natives 
of  this  village."— (United  States'  Case.  pp.  306, 


"I  told  him  [United  States'  Agent]  that  our 
tribe  and  the  Opichissets  manned  thirty  canoes  to 
hunt  seals  from  the  shore  this  last  season.  He 
never  asked  me  how  many  skins  the  whole  tribe 
had  got,  but  how  many  one  canoe  would  get  from 
the  shore  in  a  season,  and  I  told  him  30.  He  then 
asked  how  many  one  canoe  would  get  from  a 
schooner  in  a  .season,  and  I  said  about  40  hunting 

off  the  coast  in  a  schooner I  did  not  tell 

him  I  have  been  hunting  off  Cape  Flattery  this 
year,  for  I  have  not  been  sealing  there  for  three 
years  or  more." — f  British  Counter-Ca.se,  Appendix, 
vol.  ii,  p.  155.) 


Ehenchesut  further  testifies  as  to  no  decrease  iu  the  number  of  seals,  composition  of  catch,  &c., 
and  that  questions  were  asked  him  on  these  points  by  the  United  States'  Agents,  but  no  reference  to 
tliem  appears  in  the  United  States'  Case.  He  is  stated  in  the  United  States'  Case  to  be  a  Chief,  but 
testifies  that  he  never  was  one,  and  never  said  he  was.  He  was  paid  5  dollars  for  his  evidence  bv  the 
United  States'  Agent,  and  each  of  the  men  with  him  1  dollar. 


Imihap. — As  to  hunting  ou  coast : — 

Certifies  as  to  evidence  given  by  Ehenchesut  to         Certifies  to  evidence  given  by  Ehenchesut   to 

United  States  being  true. — (United  States'  Case,  Great  Britain  being  true. — (British  Counter-Case, 

p.  308.)  Appendix,  vol.  ii,  p.  156.) 


Chileta.—  As  to  liuiitiug'  ou  coast : — 

Certifies  as  to  evidence  given  by  Ehenchesut 
being  true. — (United  States'  Case,  p.  308.) 

[See  testimony  of  Ehenchesut  above.] 


Told  the  United  States"  Agent  tliat  in  a  season 
a  canoe  would  get  about  100  seals.  He  told  him 
that  about  300  seals  had  been  taken  by  sealing  off 
shore.  "  I  never  told  the  old  man  that  seals  did 
not  come  in  to  Barclay  Sound,  for  we  kill  them 
every  year  away  up,  as  far  as  Bird  Eocks." — 
(British  Counter-Case,  Appendix,  vol.  ii,  p.  145.) 


John  iMargathe  (Margotich) . — As  to  seals  iu  Barclay  Sound 


"  States  that  fur-seals  are  rarely  seen  iu  Barclay 
Sound,  and  are  usually  found  off  the  coast  at  a 
distance  of  from  5  to  15  miles.  Tiiey  are  found 
in  clear  water,  and  never  close  to  the  land." 


"  He  is  also  agent  for  five  sealing-vessels  owned 
in  Victoria."  —  (United  States'  Case,  pp.  308, 
309.) 


"  I  told  him  [United  States'  Agent]  that  the 
seals  came  in  every  year  amongst  the  islands,  and 
were  also  found  off  the  coast  every  year.  I  said 
young  pups  were  caught  about  the  Sound  and 
coast   every   year;    some  years    more   and   some 

years  less I  could  not  have  told  the 

captain  that  seals  never  came  into  the  Sound,  for 
I  have  been  twenty-five  years  on  this  coast,  and 
have  always  seen  the  seals  come  into  the  Sound 
every  year." 

"  Xever  said  I  was  agent  for  five  sealing-vessels, 
because  I  am  not  agent  for  any."  —  (British 
Counter-Case,  Appendix,  vol.  ii,  p.  154.) 


Wackenunesch. — As  to  seals  in  Barclav  Sound  : — 


'■'  States  that  seals  do  not  come  in  close  to  shore 
in  this  locality  [Barclay  Sound].  Seals  are 
caught  off"  the  coast  at  from  5  to  20  miles. 
Formerly  Indians  hunted  them  for  food,  but  now- 
adays ^\hite  men  and  Indians  hunt  them  for  their 
fur,  and  they  are  rapidly  diminishing  in  number. 
Last  year  there  v/ere  fewer  than  ever  before. 
This  year  the  natives  caught  about  one-half  as 
man}'-  as  last.  In  his  opinion  the  seals  will  soon 
be  exterminated,  and  in  three  years  there  will  be 
no  more  sealing."— (United  States'  Case,  p.  311.) 


[311; 


"  I  was  asked  [by  United  States'  Agent]  many 
questions,  and  said  there  were  not  many  seals  in 
the  Sound  and  along  the  coast  this  year,  but  last 
year  (1891)  there  were  plenty.  Said  the  reason 
was  that  this  year  white  men  had  come  in  and 
hunted  them  away   with   guns  and  made   them 

wild He  told  me  that  the  Indians  formerly 

hunted  the  seals  for  their  food,  but  now  they 
hunted  them  for  their  skins.  "White  man  asked 
me  how  long  I  thouglit  it  would  be  before  there 
would  be  no  skins,  and  I  said  that  would  be  im- 
possible ;  there  would  always  be  lots  of  skins,  but 
they  would  be  harder  to  get,  because  the  seals 
were  wilder."— (British  Counter-Case,  Appendix, 
vol.  ii,  p.  158.) 
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Charlie  Hayuks. — As  to  huuting  on  coast  :— 


Certifies  to  truth  of  what  Wackenunesch  said. 
-(United  States'  Case,  p.  312.) 


"  A  year  ago  last  spring  .  .  .  .  wc  took  over 
1,000  seals  at  Barclay  Sound  from  the  shore. 
None  of  us  Indians  think  the  seals  are  any  fewer." 
— (British  Counter-Case,  Appendix,  vol.  ii,p.  14G.) 


William  Bendt. — As  to  decrease,  protection,  &c. : — 


In  Appendix  to  United  States'  Case,  vol.  ii,  '•'  Have  never  been  out  seal-hunting  myself,  and 
pp.  404,  405,  testifies  as  to  decrease  in  number  of  personally  know  nothing  wliatever  about  the  loss 
seals,  protection  necessary,  &c.  through  sinkage  of  seals  that  are  shot,  nor  have  T 

any  knowledge  personally  as  to  whether  the  seals 
are  decreasing  or  where  they  are  caught." — (British 
Counter-Case,  vol.  ii,  p.  186.) 


11 


William  Hermann. — As  to  loss  hunting  : 

(United  States' 


"  One  seal  secured  to  two  lost." 
Case,  Appendix,  vol.  ii,  p.  445.) 


"I  would  not  lose  more  than  5  seals  in  100 
that  I  would   hit." — (British   Counter-Case,  Ap- 


pendix, vol.  ii,  p.  118.) 


G.  Miner. — As  to  loss  hunting 


"  33  per  cent,  of  the  seals  shot  with  the  shot-gun 
are  lost." 
p.  466.) 


"  He  asked  me  the  average  number  of  seals 
(United  States'  Case,  Appendix,  vol.  ii,     destroyed.    I  replied,  "  Not  more  than  10  percent." 

In  this  I  included  tliose  that  I  know  were  killed 
and  would  sink,  and  those  that  were  badly 
wounded  and  I  thought  would  die  afterwards. 

"  The  actual  number  I  see  sink  is  much  smaller 
than  that.  Last  year  not  more  than  one  of  nine 
sank.  This  year  I  got  384  skins,  and  10  seals 
sank  and  were  lost." — (British  Counter-Case,  Ap- 
pendix, vol.  ii,  p.  97.) 


As  to  proportion  of  females  : — 

"  A  large  majority  of  the  seals  killed  in  the  "  There  is  a  majority  of  females  as  a  rule,  both 
North  Pacific  are  cows  with  pups,  and  in  Behring  on  the  coast  and  in  Behring  Sea,  but  this  year  our 
Sea  cows  with  milk." — (United  States'  Case,  Ap-  catch  did  not  contain  more  than  10  per  cent,  of 
pendix,  vol.  ii,  p.  466.)  females,  I  think.     I  took  about  10  per  cent,  of 

females." — (British  Counter-Case,  Appendix,  vol.  ii, 

p.  97.) 


Charles  Lutjens. 


-As  to  loss  hunting 


"  We  get  80  per  cent,  of  those    we  shoot." — 
(United  States'  Appendix,  vol.  ii,  p.  458.) 


"  In  my  opinion,  5  per  cent,  will  cover  the  lost 

seals  by  sinking  after  being  shot Of  course 

a   poor   hunter   will   not   do   so    well." — (Britisli 
(.^ounter-Casc,  Appendix,  vol.  ii,  p.  122.) 


Prank  Moreau. — As  to  loss  hunting  :  — 

We  lose  about  25  per  cent,  of  those  we  shoot. 
-(United  States'  Case,  Appendix,  vol.  ii,  p.  467.) 


"  The  loss  from  sinkage  through  being  killed  or 
mortally  wounded  would  not  be  greater  than 
8  per  cent.,  which  would  cover  the  whole  loss." — 
(Britisli  Counter-Case,  Appendix,  vol.  ii,  p.  135.) 


As  to  proportion  of  females  :  — 

90  per  cent,  of  skins  taken  were  cows,  and 
75  per  cent,  of  cows  taken  were  with  pup. — 
(United  States'  Case,  Appendix,  vol.  ii,  p.  467.) 


States  that  80  per  cent,  are  females,  of  which 
75  per  cent,  are  in  pup,  and  in  Behring  Sea  about 
the  same  percentage  in  milk. — (British  Counter- 
Case,  Appendix,  vol.  ii,  p.  135.) 


James  Carthcut. — As  to  loss  hunting : — 


"  I  think  on  the  average  I  got  one  out  of  every 
three  killed,  but  some  of  my  hnnters  did  not  do 
as  well." — (United  States'  Case,  ^Vppendix,  vol.  ii, 
p.  409.) 


"  I  never  was  out  in  a  boat  with  a  seal-huuLei, 
))ut  have  seen  hunters  killing  near  the  vessel,  and 
know  that  hunters  do  not  lose  many  by  sinking 
and  a  really  good  hunter  loses  very  few,  not  over 
5  in  100." — (British  Counter-Case,  Appendix, 
vol.  ii,  p.  138.) 
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As  to  decrease  of  seals 


'•■  Seals  were  not  nearly  so  niunerous  in  1887  as  "  Always  sealed  along  the  coast  and  in  Bohrin:,' 
tliey  wcrein  1877.  ...  I  do  not  tliink  it  possible  Sea,  and  noticed  no  difference  in  the  number  o1' 
for  seals  to  exist  for  any  length  of  time  if  the      seals  from  the  fh'st  to  the  last  year." — (British 


present    slaughter    conthiues." — (United     States 
Case,  Appendix,  vol.  ii,  p.  400.) 


As  to  proportion  of  females  : — 


Counter-Case,  Appendix,  vol.  ii,  p.  138.) 

States  that  he  first    went   sealing  in  1883.- 
(Biiti.sh  Counter-Case,  Appendix,  vol.  ii.  p.  138.) 


"  85   per  cent,   of  my  catch  of  seals  along  the  '•  About  60  per  cent.  I  think  would  be  about 

coast  of  the  North  Pacific  Ocean  were  females." —     the  average  run  of  females,  and    it  would   run 


(United  States'  Case,  Appendix,  vol.  ii,  p.  409.) 


about     the    same     in     Belning     Sea.'" — (British 
Counter-Case,  Appendix,  vol.  ii,  ]>.  139.) 


It  is  unnecessary  to  give  any  further  examples,  although  if  this  should  he 
required  the  ahove  could  be  easily  multiplied. 

Sufficient  examples  have  been  gi^-en  to  show  the  unreliable  character  of  a  great 
proportion  of  the  evidence  produced  by  the  United  States,  and  with  what  caution  it 


oui?ht  to  be  receiyed. 


[311] 
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Regulations  (continued) — 
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Mr.  Wharton's  proposal  for   . . 

Must  be  just  to  ail  concerned 

Position  of  United  States'  Government  as  to       . . 

Should  be  binding  on  all  nations 
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